2.

Whilst the ExA accept that vegetation clearance, rock picking
and ecological works are activities with a potentially limited
timeline. The rock bolting and rock fencing would need to be in
place and maintained for the perpetuity of the life of the
proposed rail line. As a consequence, given the proposed
lifetime for the rail line, this could be viewed as the permanent
installation of apparatus. Could the Applicant therefore explain
why TP rather than CA is being sought for these plots?

The Applicant's position is that the proposed works are for the benefit
of National Trust to reduce the liability on its own land. In essence
they are akin to an accommodation work being provided by the
Applicant (and by Network Rail on the Applicant's behalf). The
provision of the relevant works are for the mutual benefit of Network
Rail and National Trust therefore.
On this basis it was the Applicant's view that temporary powers were
appropriate – there was no need to deny National Trust ownership of
its land and the impacts of the installed works are very minimal. The
rock bolts will not protrude significantly above the ground and the
catch fences are provided on the basis that they are for the benefit of
National Trust.
That said, the Applicant understands that Network Rail is willing to
enter into an appropriate easement with National Trust for access and
maintenance purposes and believes that it is possible for such rights
to be granted without offending the inalienability principles under
which the land is held by National Trust.
Given the CA Guidance however the Applicant felt that the necessity
for a permanent interest in land for works that were being provided for
the benefit of the existing landowner, did not justify either freehold
compulsory acquisition or the securing of permanent new rights by
compulsion and that temporary powers were the most appropriate way
forward. It would then be for National Trust to decide whether it
wished to retain and maintain the relevant works provided cognisant of
the risks to National Trust of the works being removed.
Negotiations with National Trust continue and it is hoped that the
parties will find a mutually acceptable way forward to deal with
ongoing maintenance and liability issues.
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2.

The focus of the comments received has been on where the
overlap between the Hinkley C Connector DCO would interface
with the Proposed Development. However, the BoR [REP5018] lists a further 50 plots along the line where NGET is listed
as either having a Category 1 or Category 2 interest. As
currently drafted schedule 16 of the dDCO contains a general
Protective Provision (Part 2) that would protect electricity, gas,
water, petroleum and sewerage undertakers are NGET
satisfied that this would protect their assets/ equipment/ land
interests elsewhere along the route? If not why and what
protections would NGET be seeking in relation to these plots?
If NGET consider that a bespoke Protective Provision for these
plots would be necessary provide the relevant drafting.

Having received the HPCC land plan from NGET, the Applicant
has provided at Appendix 1 to this document an overlay of the
final HPCC Order land plans with the relevant sheets of the
MetroWest application Land Plans.
The Applicant provides a table of interests at Appendix 4 to the
document:
National Grid Electricity Transmission PLC: Applicant's position
regarding S127 Planning Act 2008 and Schedule 16 of draft
DCO,
which is appended to the Applicant's S127 Statement at
Schedule 2. In relation to the interests on sheet 1 the Applicant
does not believe that NGET retains an interest for operational
apparatus.
In relation to the interests on sheets 3-5, the entries are included
in the Book of Reference because NGET's unilateral notice and
option are registered on the whole of Bristol Port Company's titles
covering the Royal Portbury Dock area.
As can be seen from the plans provided at Appendix 5 of:
National Grid Electricity Transmission PLC: Applicant's position
regarding S127 Planning Act 2008 and Schedule 16 of draft
DCO,
there is no interaction between NGET's Order lands for the final
HPCC Order, and the interests sought by the MetroWest project.
In relation to the entries on sheets 3 and 4 of the Applicant's land
plan, the Applicant believes the options registered relate to the
alternative route for NGET's cables proposed under the HPCC
Order which were not included in the final Order lands and
provisions.
In relation to the Marsh Lane access track, from Marsh Lane to
the M5, the Applicant understands that whilst this land is not
within HPCC Order limits, NGET has secured by agreement the

4

represent, where agreement has been reached, the agreed position
between them.
Agreement has not been achieved, on the following points of principle:
1. Court House Farm terminable access
The position of BPC is that the Court House Farm terminable access
should be specifically protected by a protective provision and a 15
month period be inserted into the protective provisions to prevent the
closure of the Court House Farm easement or terminable access
following the approval of the business case by the West of England
Combined Authority and Department for Transport, with the latter
issuing a final approval of the business case.
The Applicant's position is that the Court House Farm easement is
excluded from compulsory acquisition and on that basis there is no
application of s127 of the 2008 Act. The Applicant cannot exercise its
powers of compulsory acquisition and, as far as the Order is
concerned, the Court House Farm terminable access would remain in
situ notwithstanding the Order being made and works commencing on
site.
The Applicant believes that the combined operation of Condition 16 of
planning permission 16/P/1987/F and the serving of a 12 month notice
by Network Rail under its Deed of Easement entered into with BPC
sufficiently deals with the planning and land law processes for the
replacing of the existing temporary crossing with the bridge to be
constructed by BPC. The Applicant notes in particular the need for
BPC not to impede the construction of the MetroWest scheme by
reference to Condition 16 of the relevant planning permission and
believes the Protective Provisions should not include a provision in
favour of the Port that would almost certainly lead to the MetroWest
scheme being impeded.

6

2. Streets, access and public rights of way – paragraph 56(6) of
BPC's revised proposed Protective Provisions [see 9.64
ExA.FI.D7.V1, Schedule 3 to the Applicant's S127 Position Statement]
BPC requests that no parts of Work No. 16 or 18 should become open
to any personal public right of way except with the agreement of BPC.
Whilst the Applicant is willing to reach agreement in relation to both
Work No. 16 (a cycle path) and Work No. 18 (a public bridleway
extension) the Applicant does not believe, if compulsory powers are
exercised, the restriction proposed by BPC is necessary.
Both areas of land are outside of the Port's dock fence and public
access to either end is very close by. Work No. 16 will be placed on
an area of scrub next to Marsh Lane whilst the public bridleway will
connect from the Port's land under the M5 and the public bridleway
and footpath network already in existence there, to the street used as
a pedestrian route and cycle path connecting to National Cycle
Network routes 26 and 41, which is also publicly accessible.
The Applicant will continue to work with BPC to seek agreement in
relation to both Works but if the Applicant does take the freehold for
the construction of the works then it sees no reason why BPC should
have a control over the routes becoming publicly accessible given that
they would be short links to existing public paths.
3. Acquisition and use of land
The Protective Provisions preferred by BPC seek to restrict powers of
compulsory acquisition and temporary possession and associated
powers to only be exercised with the consent of BPC. This is an
absolute prohibition, not qualified by reasonableness.
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For the reasons explained in 9.64 ExA.FI.D7.V1, Schedule 3 to the
Applicant's S127 Position Statement the Applicant believes the
impacts of a proposed compulsory acquisition of land and new rights
over BPC land would not give rise to serious detriment to BPC. The
areas of freehold acquisition are away from where the Port's primary
purposes and statutory undertaking are carried out. The Applicant
has written to BPC confirming the position on the proposed freehold
acquisitions relating to highways. This letter is attached at Appendix
2.
The position regarding freehold acquisitions for Work No. 16 and Work
No. 18 are set out above and both areas of land are not in use day to
day by the Port for its statutory undertaking purposes.
The new rights sought over the Marsh Lane Access Track and the
Port's railway on a permanent basis are proposed to both allow works
to be carried out to the Port's railway to enable it to connect to the
National Rail Network at Pill Junction, with the associated signalling;
and for the maintenance of the operational Portishead Branch Line,
which will be to the benefit of the freight operating companies
providing rail freight services to BPC's Royal Portbury Dock.
The Applicant believes its new right sought over Plot 05/75 is
proportionate, and the route has reflected the existence of vegetation
and the space required for Network Rail's vehicular access to the
neighbouring watercourse and accommodation bridge for which the
new right is sought.
With the exception of Marsh Lane Access Track, BPC appears to be
content with the Applicant's exercise of temporary possession powers.
The Applicant will work with BPC and the other parties with the ability
to access the Marsh Lane Access Track to allow for access at all
reasonable times by all parties.
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4. Use of land and execution of maintenance of the authorised
development
BPC seeks to exclude the exercise of temporary possession powers
over the Marsh Lane Access Track or Rail Link land, or Plot 05/75,
05/103 (a permanent turning area sought for Network Rail's
operational maintenance vehicles to enable them to access Marsh
Lane cab first) and the construction compound proposed under the M5
Avonmouth Viaduct.
The Applicant believes that the powers of temporary possession will
be necessary in relation to plots 05/103 and 05/170. The Applicant is
content to confirm (and this response can be treated as that
confirmation) temporary powers over Plot 05/75 will not be sought.
The Applicant will work with BPC and the other parties with the ability
to access the Marsh Lane Access Track to allow for access at all
reasonable times by all parties.
In respect of the exercise of temporary powers over the rail land, such
powers would only be exercised in association with a possession on
Network Rail's operational railway so that there would be no effect on
the availability of the Port's railway to connect with the operational
network.
5. Port's railway
BPC seek to include a protective provision that would mean the
Network Rail operational railway could be "constructed, maintained,
altered, used or operated by the undertaker or Network Rail or any
other person in the manner which would or might cause the number of
train pass available to be sufficient to enable the passage between the
Port's railway and the other parts of National Rail Network of 20 freight
trains daily per calendar year in each direction".
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The Applicant and Network Rail believe this provision is unnecessary.
This is firstly because there is only a very limited number of paths
currently being used over the operational railway to and from Royal
Portbury Dock.
Secondly it is an inappropriate control on the National Rail Network
and the Order should not be used to impose such a control.
Thirdly it is unnecessary because by reference to the Works
Agreement dated 22 November 2000 between Railtrack Plc (now
Network Rail Infrastructure Limited) and First Corporate Shipping
Limited, clause 15 provides for the protection that BPC seeks. On 9
April 2021 Network Rail wrote to BPC confirming this – see 9.3.15
ExA.SoCG-NRIL.D7.V1, Appendix 1 to the Applicant's Statement of
Common Ground with Network Rail Infrastructure Limited.
6. General – construction protocol
The protective provisions preferred by BPC seek to impose on the
undertaker and Network Rail an obligation to adhere to BPC's
construction protocol.
The Applicant and Network Rail believe this is unnecessary as the
Protective Provisions and provisions of the draft Order provide
sufficient control over construction activities and believe that the
construction protocol should not be incorporated into the draft Order
given its content and also that there would be an unrestricted ability
for BPC to change or revise the provisions of construction protocol,
without any qualification in the Protective Provisions.
Whilst the Applicant and Network Rail are willing to investigate the
incorporation of some and indeed the majority of the construction
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5.

Diversion Routes for Pedestrians and
Cyclists

The Applicant does not believe the diversion routes for
Pedestrian and Cyclists are required as a certified document.
This is on the basis that the plans were provided to illustrate the
existing available routes for diversion to the wider community
rather than a document which is intended to create temporary or
permanent new public rights of way when discharging
requirements under the order.

6.

National Cycle Network Temporary
and Permanent Works Plans (APP033)

The Applicant has included the National Cycle Network
Temporary and Permanent Works Plans as a certified document
within Schedule 17 of the deadline 7 dDCO.

7.

Easton-in-Gordano Flood Mitigation
Plan (APP-037)

The ExA also commented that the Easton-in-Gordano Flood
Mitigation Plan had not been included within the Schedule 17 as
drafted. The Applicant has not included this plan within the
schedule as this relates to Work 16D which was removed from
the order as a result of acceptance of the non-material change
request (see document reference: REP4-027).

8.

Surface Water Drainage Strategy for
Portishead and Pill Stations, Haul
Roads and Compounds (APP-192)

Upon reviewing the ExA's comments on Schedule 17, the
Applicant does not believe that the Surface Water Drainage
strategy requires certification within the order. The plan has not
be referenced specifically within the requirements for the order
or in the schedule of certified document as it is not intended to
be relied upon by the discharging authority when carrying out
the specific requirements for the scheme.

9.

Design and Access Statement (APP196)

Following the ExA comments on Schedule 17, the Applicant has
reviewed several other schemes and considered the purpose of
the Design and Access Statement. On the balance of schemes
reviewed, the Applicant does not believe the Design and Access
Statement is required as a certified document. Multiple transport
Schemes including the A303 (Stonehenge and Sparkford to
Ilchester), A19 Downhill Lane Improvement, A63 Castle Street
Improvement, Great Yarmouth Third River Crossing and A585
Windy Harbour, among many others, have not certified the
design and Access Statement. The Applicant does not believe it
is necessary or entirely relevant for the discharging authority to
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reference when the requirements are discharged.
10.

Great Crested Newts Indicate Pond
Design

The ExA also
requested that the
Applicant remove the
reference to the Great
Crested Newt Indicate
Pond Design from
Schedule 17. The
drawing number was
still mentioned in the
schedule (see
document: REP6-020
at ref 23).
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The Applicant has also removed drawing number in Schedule
17 that related to the Great Crested Newt Indicative Pond
Design at the request of the ExA at ISH4 on the dDCO (see
document reference: REP6-020).

Appendix 1: Overlay plans showing the relevant Order land in the MetroWest Order and the HPCC Order
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Appendix 2 – Letter from North Somerset Council to Bristol Port Company 14 April 2021
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Date:
My ref:
Your ref:
Contact:
Telephone:
Email:

14 April 2021
MetroWest Phase 1
James Willcock
01934 426414
james.willcock@n-somerset.gov.uk

Mr John Chaplin
Director of External Affairs & Special Projects
The Bristol Port Company
St.Andrew’s House
St.Andrew’s Road
Avonmouth
Bristol BS11 9DQ

Place Directorate
North Somerset Council
Town Hall
Weston-super-Mare
BS23 1UJ
DX 8411 Weston-super-Mare

The Proposed Portishead Branch Line MetroWest Phase 1 Order
Powers relating to land at Marsh Lane, and Royal Portbury Dock, Easton in Gordano
I am writing to confirm some points that have been discussed in the DCO examination and in our
meetings, relating to Marsh Lane.
They deal with accesses to Bristol Port Company (BPC) land from the highway of Marsh Lane and with
the use of the access track from Marsh Lane to the Port's level crossing underneath the M5 (Access
Track), by BPC and statutory undertakers benefiting from rights over the Access Track.
Marsh Lane accesses
The Applicant has included Plots 05/30, 05/50 and 05/61 as lands for freehold acquisition in the land
plans and book of reference submitted with the Order application. Each forms an access to the
highway of Marsh Lane from BPC land.
The Applicant wishes to ensure that the Council as local highway authority has sufficient interest in land
to carry out works to bridge approaches, and the relevant land parcels have been included in the Order
for compulsory acquisition.
Neither of the accesses to the south of the railway (Plots 05/50 and 05/61) are shown on the Applicant's
permanent and temporary stopping up and diversion plan whilst being accesses to be closed.
Whilst TS1 is shown on sheet 5 of that plan, this is intended to be used to close during the construction
period, the existing bridleway only and not to impact on BPC's ability to access its land at this location
(nor the ability for statutory undertakers to use TS1 for access).
I can confirm therefore that:
1.

There is no intention to prevent BPC from accessing the highway from the lands fronting the
highway at Plots 05/30, 05/50 and 05/61.

2.

To the extent that either articles 27 or 28 of the draft Development Consent Order may be seen
to apply I can confirm, pursuant to article 28(7) of the draft Order that any rights or ability to
access the highway that BPC may have over Plots 05/30, 05/50 and 05/61 would not be
extinguished by virtue of article 28 and this letter can be used as confirmation of that. I can also
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confirm that the power in Article 29 will not be used to extinguish BPC's access to the highway in
any of the three plots.
3.

To the extent BPC can access its land from Marsh Lane over plots 05/62, 05/65 or 05/70, I can
confirm the Order powers will not be used to extinguish or override such rights the Port enjoys to
do so.

4.

I would also note that under articles 28 and 29 the rights of statutory undertakers will not be
extinguished by operation of those articles.

Use of Marsh Lane access track
Plot 05/30, 05/100, 05/103, 05/105, 05/107 and 05/112 form part of an access track used by BPC as
well as being a public bridleway. Statutory undertakers and Highways England also use the route for
access.
Whilst this route is to be a haul road for the MetroWest scheme, and will be temporarily closed as a
public right of way, there is no intention for the Applicant to exercise temporary or other powers to
restrict use of the route by other parties with private rights to use the access track. There may be short
interruptions whilst works are carried out such as surveys, repairs and the creation of a ramp to enable
MetroWest construction traffic access onto the disused railway line close to where the disused railway
passes under the M5. We have previously provided a plan showing our proposals regarding the
access track, and we anticipate we will issue a revised version of the plan in the next few days,
following your feedback.
This letter is provided to confirm that the powers of temporary possession to exclude BPC and any
powers in the Order that might be available to prevent other parties from using the access track will not
be exercised and the Applicant will exercise the powers under the Order to use the route as a haul road
in common with BPC's ownership and the ability for other parties holding rights over the access road to
continue to use the access road.
Plot 05/95
The Applicant's referencing suggests that part of Plot 05/95 forms the access route referred to above.
Whilst this plot is scheduled in the Order for freehold acquisition, as it appears to be in the ownership of
Highways England Company Limited and not Bristol Port Company, the Applicant can confirm it has no
intention to restrict the use of this part of the access road by BPC and others authorised by BPC to use
the access road if the title vests in the Applicant.
Plots 04/53 and 04/85
Both of these plots are indicated as being taken into the Applicant's freehold ownership as part of the
compulsory acquisition process if the order is made.
Plot 04/53 is a culvert head that has been fenced so as to be accessible from Network Rail's land but is
within the Port's freehold. I can confirm that the freehold acquisition of this culvert head is now not
required and accordingly we will not pursue the freehold acquisition of this plot.
In relation to plot 04/85, The Council will rely on the extent of the existing adopted highway in this plot
and will not pursue the freehold acquisition of plot 04/85, on the basis that access onto the plot will be
available to North Somerset Council as highway authority.
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