PLANNING ACT 2008
INFRASTRUCTURE PLANNING (EXAMINATION PROCEDURE)
RULES 2010

PROPOSED PORT TERMINAL AT
FORMER TILBURY POWER STATION

TILBURY2
TRO30003

RESPONSE TO THE EXAMINING AUTHORITY’S COMMENTS ON DCO
AND RELATED INTERESTED PARTIES’ DEADLINE 5 SUBMISSIONS
TILBURY 2 DOCUMENT REF: PoTLL/T2/EX/193

Response to Examining Authority's comments on DCO and related Interested Parties’ Submissions at Deadline 5
Document Reference: PoTLL/T2/EX/193

1

Response to Examining Authority's comments on DCO and related Interested Parties’ Submissions at Deadline 5
Application by Port of Tilbury London Limited for an Order Granting Development Consent for a Proposed Port Terminal at the Former Tilbury Power Station (‘Tilbury2’)
Issued for Deadline 6 on 3rd August 2018

1.1

This document outlines the Applicant’s response to the Examining Authority's comments on the Development Consent Order (DCO). It also outlines the Applicant’s response to any
Interested Parties’ Submissions related to the DCO at Deadline 5.

1.2

The Applicant’s responses to Interested Parties’ Submission regarding other matters at Deadline 5 are addressed in Responses to Interested Parties’ Deadline 5 Submissions
(document reference PoTLL/T2/EX/194).
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1.0. RESPONSE TO EXAMINING AUTHORITY'S COMMENTS ON DCO AND RELATED INTERESTED PARTIES’ SUBMISSIONS AT DEADLINE 5

Item
No.
5.8.1

Part of DCO

Directed to

Art 2: Interpretation

Applicant

Comments, Question, Expectations
Re “the authorised development” means the
development described in Schedule 1
(authorised development) and any other
development within the meaning of the 2008
Act authorised by this Order.
Is it the intention that this should include
the works set out in Art 41(2) and (3)?
Would the Applicant state what the
difference is between “the Company
Harbour Master” and “the harbour
master”, and then “the Company’s
dockmaster” as set out in the Port of
London Authority’s protective provisions in
Schedule 10?

5.8.2

Art 3: Disapplication of
legislation, etc

Applicant,
Port of
London
Authority
(PLA)

ExA notes PLA’s submission at deadline 5
[REP5-062] in which PLA states its position on
Art 3, including proposed amendments to
paragraphs (7)- (10), with reference to
revision 3 of the dDCO and correspondence
between the Applicant and PLA. Some of these
proposed amendments may have been
addressed in revision 4 of the dDCO [REP5044].

Applicant’s Response
Yes – it is certainly the intention that the authorised development should
include the works set out in article 41(2) and (3). At Appendix 1, the Applicant
has made further submissions as promised in respect of the interaction between
article 41 and permitted development rights.
We have had the benefit of prior disclosure of the PLA's submission and agree
with it on this point. It is nonetheless the case that the definition of "the
harbour master" in article 2 is superfluous given the inclusion of the definition of
"the Company Harbour Master" which has the same meaning. The definition of
the “harbour master” has been removed. This has also meant that a
consequential change has been made to article 3(10)(d) and article 42(2) where
the term “harbour master” has been replaced by "Company Harbour Master".

Article 3 has been agreed with the PLA and the version of the draft DCO
submitted at Deadline 6 (version 5) includes the agreed amendments.
The Applicant understands that RWE is also content with the drafting of article 3
in version 5 of the dDCO.

Would the Applicant and PLA state their
current positions, and would PLA state in
particular whether it is content with the
drafting of revision 4 of the dDCO.
ExA notes RWE’s submission at deadline 5
[REP5-055] in which RWE states its position on
Art 3, including some proposed amendments at
Annex A to that document, and an
explanation of the proposed amendments in
the main text.
What is the Applicant’s response?
5.8.3

Art 4: Application of
enactments relating to
the Port of Tilbury

Applicant,
Port of
London
Authority
(PLA)

ExA notes PLA’s submission at deadline 5
[REP5-062] in which PLA states its position on
Art 4, and cites discussions between the
Applicant and PLA over the practical treatment
and operation of overlapping statutory
functions. PLA states that “The Applicant has
agreed most of the PLA’s proposed
amendments to deal with this issue but
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submitted at Deadline 6 (version 5) includes the agreed amendments.
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discussions with the Applicant are continuing
as to the precise detail of some of the
necessary amendments”.
Would the Applicant and PLA state their
current positions, and would PLA state in
particular whether it is content with the
drafting of revision 4 of the dDCO.

It is not the convention where text containing certain terms is inserted in
legislation for the instrument making the change itself to define those terms. In
this case both "the Port Authority" and "the Company" are defined in the statute
in which the text containing those terms is to be inserted, i.e. the Port of
London Act 1968.

Re Art 4(6)(c), accepting that this
insertion relates to other legislation, the
terms “Port Authority” and “Company”
could do with definition in the article.
5.8.4

Art 10: Construction and Applicant
maintenance of new,
altered or diverted
streets

5.8.5

Art 11: Classification of
roads

5.8.6

Art 12: Permanent
stopping up…, and

Applicant,
Thurrock
Council (TC)

Applicant

Art 13:
Temporary stopping up
…

5.8.7

Art 14: Access to works

Applicant

5.8.8

Art 32: Temporary use
of land for carrying out
the authorised
development - Notice
Period

Applicant

ExA notes TC’s submission at deadline 5
[REP5-051] in which TC states that Art 10 is
still under discussion, and that TC recommends
an amendment to Art 10 to include a
maintenance period for structures of not less
than 24 months from completion.
What is the Applicant’s response?
ExA notes TC’s submission at deadline 5
[REP5-051] in which TC states that this matter
is still under review in light of the updated
information within the dDCO (revision 3).
Would the Applicant and TC update the
Examination on their discussions on this
matter.
Re Arts 12 and 13 for example, the term
“carrying out the authorised development” is
used, as distinct from “constructing the
authorised development” in Art 16, or “carrying
out, maintenance and use” in Art 19
(12) for example.
Should “carrying out” be replaced in
applicable articles with “constructing” for
consistency?
In Art 14 for example, and elsewhere, does “for
the purposes of the authorised development”
include operations as well as construction?
Re Art 32 paragraph (2), which states: “Not
less than 14 days before entering on and
taking temporary possession of land under this
article the Company must serve notice of the
intended entry on the owners and occupiers of
the land and that notice must state the period
for which temporary possession will be taken
and the works, facilities or other purpose for
which the Company intends to take possession
of the land.”
ExA inclines to 28 days, because we are
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This is agreed and is reflected in the revised dDCO.

Thurrock has not responded to the Applicant's request to engage on this matter
and accordingly the Applicant is unaware whether the updated information
provided in revision 4 of the dDCO has satisfied it.
From previous conversations held on this matter, the Applicant understands that
Thurrock Council is broadly content with this Schedule.
The different formulations were originally established in the Model Provisions.
Given, however, the wide meaning of "construction", it does seem appropriate
to refer to construction rather than "carrying out". This is reflected in the dDCO
submitted at Deadline 6.
We have also noticed the use of the word "execution" which is used to denote
construction work. It has in all cases been removed in the dDCO submitted at
Deadline 6.
The scope of article 14 is limited to construction and this has been made clear in
amendments to the dDCO submitted at Deadline 6.
This article has been amended at Deadline 6 to change the notice period from
14 days to 28 days.
Thurrock has not responded to requests from the Applicant to discuss the points
raised in its Deadline 5 response.
Article 32 is not overridden by the Protective Provisions. Article 32 confers a
power to take temporary possession of land. The Protective Provisions included
for Thurrock's benefit afford Thurrock Council protection in relation to the
carrying out of works on land generally.
The highways works are scheduled to take place from April 2019 until March
2020.
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not yet persuaded by the arguments made
by the Applicant in its summary of the last
DCO hearing [REP5-015] at 3.8.12.
ExA notes HE’s submission at deadline 5 [REP5058] in which HE states its position on
temporary possession.
What is the Applicant’s response?

It is understood that Highways England agrees that the use of temporary
possession powers by PoTLL in respect of the Asda Roundabout is subject to
Highways England’s controls through the protective provisions and so the
practical use of these powers, if proved necessary, will be able to be managed
through those provisions.

ExA notes TC’s submission at deadline 5 [REP5051] in which TC states that this matter is still
under discussion. TC queries whether the
protective provisions override Art 32, and TC
also seeks clarification with regard to timescales
of highways works.
What is the Applicant’s response?
5.8.9

Art 33: Temporary use
of land for maintaining
the authorised
development

5.8.10 Art 43: Power to Dredge

5.8.11 Art 47: Operational land
for the purposes of the
1990 Act

Applicant

Would the Applicant state its position on
this matter and propose amendments to
the article if necessary.

Applicant,
Marine
Management
Organisation
(MMO)
Applicant

5.8.12 Art 51: Consent to
Applicant
transfer benefit of Order

5.8.13 Art 52: Traffic
Regulation Measures

The Panel notes Highways England (HE)’s
submission at deadline 5 [REP5-058] in which
HE states its position on temporary possession.

Applicant,
Thurrock
Council (TC)

ExA notes TC’s submission at deadline 5
[REP5-051] in which TC states that it is content
with Art 33 as drafted, although TC seeks
clarification regarding protective provisions and
timescales of highways works.
What is the Applicant’s response?
The Panel notes MMO’s submission at deadline 5
[REP5-056], and in particular MMO’s proposed
amendments to Art 43, with which the Panel
concurs.
What is the Applicant’s response?
Re Art 47 paragraph (2), as the purpose is to
deal with potential breaches under s161 of
PA2008, arising from the grant of any form of
planning permission under the 1990 Act …
Why is the specific mention of permitted
development in brackets needed?
Re Art 51 paragraph (6), what is the
justification in relation to this particular
DCO for the increasing list of bodies the
Secretary of State must consult?
Re Art 51 paragraph (7), why has the
reference to Art 53 in revision 3 been
removed in revision 4?
The Panel notes Highways England (HE)’s
submission at deadline 5 [REP5-058] in which
HE states its position on traffic regulation
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It is understood that Highways England agrees that the use of temporary
possession powers by PoTLL in respect of the Asda Roundabout is subject to
Highways England’s controls through the protective provisions and so the
practical use of such powers, if proved necessary, will be able to be managed
through those provisions
It is not clear what clarification Thurrock require on the protective provisions
and Thurrock has not responded to the Applicant's offers to discuss these
points. As noted above the use of these powers needs to be seen alongside the
controls that TC will have in the protective provisions – as such they cannot be
used in a way which would negatively affect the TC highway network.
The highways works are scheduled to take place from April 2019 until March
2020.
The Applicant amended article 43 in revision 4 of the dDCO as discussed with
the MMO. The Applicant has held subsequent discussions with the MMO but does
not believe that any further changes are required to the article by the MMO.
This wording is included in the article to ensure there is no doubt that use of
permitted development rights is permitted at Tilbury2.
As this has been a topic of some discussion at Examination, the Applicant
considers that this will be beneficial to readers of the Order in the future.

Each of the bodies specified in article 51(6) has made strong representations to
have a statutory right to be consulted about the transfer of the benefit of the
Order before it is made.
We included at Revision 4 of the dDCO a definition of "the deemed marine
licence" which refers to the article under which it is granted. Since the definition
states the article number which gives effect to the deemed marine licence it is
unnecessary for references to it in the Order to repeat the statutory reference.
The provisions of this article and the related plans are agreed in principle by
Highways England but cannot be agreed in full until Highways England has
6

measures.
Would the Applicant please state its
position on this matter, and propose
amendments to the article if necessary.
ExA notes TC’s submission at deadline 5 [REP5051] in which TC states that this matter is still
under discussion, and TC echoes the concerns
made by HE at the hearing.
Would the Applicant and TC update the
Examination on their discussions on this
matter.
5.8.14

Schedule 1:
Authorised
Development

Applicant

The Panel notes Highways England (HE)’s
submission at deadline 5 [REP5-058] in which
HE states that it “agrees that the powers in
Ancillary Works (a) to (d) are required for the
Company to be able carry out works on the
Strategic Road Network. However in respect of
Work No 11 (ASDA Roundabout) highway
works are fundamental to Work 11 not
ancillary to it”.
Would the Applicant state its position on
this matter.
Re Work No. 9, “St Andrew’s Road” is
spelt variously with and without an
apostrophe.

5.8.15

Applicant,
Schedule 2:
Historic
Requirements
England
R3 External Appearance
and height of authorised

Re Ancillary Works – Why does this section
start with “And”?
Re Ancillary Works (v) – Why is this
element necessary given (x), and as it is
more of a justification for the ancillary
works as a whole?
ExA notes Historic England’s submission at
deadline 5 [REP5-047] in which Historic England
states that the Applicant has consulted Historic
England on a draft General Specification for
Finishes within the Permitted Development of
Tilbury2. There have been no further
discussions to date, but Historic England
expects further discussions regarding this
matter will be forthcoming.

discussed the matter with Essex Police. PoTLL notes that the police have
confirmed to PoTLL that they are content with the proposed TRMs.
Thurrock has not responded to the Applicant's request to discuss any concerns
about traffic regulation measures. It is the Applicant's view that article 52 is
appropriate and does not require amendment. See also the comments on
Schedule 8 below.

As was stated at the Issue specific hearing on the DCO on 27 June, the
Applicant agrees that highways works are fundamental to Work No.11 - this is
reflected in the description of that work as 'an improvement to the highway'.
However, as explained previously, the powers at (a) to (d) are ancillary to all of
the works in Schedule 1.
St Andrew's Road has been corrected at Deadline 6 to ensure all references
include an apostrophe.
The word "And" has been removed in the dDCO submitted at Deadline 6.
The Applicant believes that the words in paragraph (v) should be retained.
Paragraph (v) deals with a specific type of ancillary work, as with the other
ancillary works mentioned in the other lettered paragraphs in this part of the
DCO. Paragraph (x) as previously discussed, ensures that the Applicant is able
to construct the scheme in a way that it can deal with unforeseen matters,
developments in technology, or in a more cost effective manner but within a
framework that ensures no worse environmental effects. Such works would not
necessarily just be 'protective' or 'for the benefit of' PoTLL, as, for example, this
could include controls imposed by stakeholders through their protective
provisions, which have not been contemplated within the main part of Schedule
1.
Discussions have not yet been able to occur between the parties on the colour
palette document but it is anticipated that a final position will be reached for
Deadline 7.
Sheet 3 of the General Arrangement Plans provides an indicative layout of the
location of container storage and stacking arrangements within the RoRo
terminal.

Would the Applicant and Historic England
update the Examination?
Re R3 paragraph (5), would the Applicant
please provide an indicative plan showing
the location of container storage and
stacking arrangements.
5.8.16

Schedule 2:

Applicant,

The Panel notes EA’s position on the draft
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Environment Agency. The EA’s deadline 5 submission [REP5-052] sets out a
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Requirements
R5 Off-site mitigation

Environment
Agency (EA),
Natural
England (NE)

Environment Mitigation and Compensation Plan
(EMCP) in its deadline 5 submission [REP5052], in which EA states that it has reviewed
the previous version of the EMCP and its
comments still remain valid. Re the latest
version of the EMCP at deadline 5, EA
expresses its satisfaction with a number of
mitigation proposals and states that
discussions are ongoing. EA further states that,
as there are matters of importance to EA in the
EMCP which must be secured in the DCO, EA
would like to see a version of the EMCP
produced before the end of the Examination
which can be certified by the Secretary of
State. If this is not possible, EA would like to
be one of the statutory bodies to be consulted
on any changes to the draft EMCP.
ExA welcomes the progress made
between the Applicant and EA on the
EMCP, and requests an update on
progress at deadline 6.
The Panel notes NE’s position on the draft EMCP
in its deadline 5 submission [REP5-061], in
particular its concerns over the adequacy of the
site layout of the Proposed Development for
minimising the impact on the most sensitive
ecological areas, and the suitability of
the compensation site.
ExA welcomes the progress made
between the Applicant and NE on the
EMCP, but also notes the extent of the
areas still to be discussed and agreed, and
requests an update on progress.
ExA expects an agreed EMCP by the end of
the Examination to be secured by R5.

5.8.17

Schedule 2:
Requirements
R6 Terrestrial Written
Scheme of

Applicant

ExA notes Historic England’s position on the
Terrestrial WSI in its deadline 5 submission
[REP5-047], in which Historic England states
that it “continues to advise that the
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position of satisfaction on the matters dealt with in the EMCP (specifically
retention of eel/fish passage; suitability of the advance habitat creation, via
Thurrock Council planning consent reference 18/00448/FUL, in providing habitat
for translocated water voles; and suitability in principle of the proposed
mitigation/compensation measures in regards to intertidal habitat).
The EA has requested to be consulted on any changes to the draft EMCP, and
the Applicant confirms that the EA will be consulted on subsequent revisions.
Dialogue is continuing with the EA (e.g. on matters relating to habitat creation
at Paglesham) as the EMCP is progressed.
Natural England. NE’s deadline 5 submission [REP5-061] sets out its views on
the draft EMCP, in particular the selection of and proposals for the Applicant’s
off-site compensation delivery area at Mucking Landfill.
The Applicant has sought to engage with Natural England further on the EMCP
proposals, by means of email and via requests for telephone conferences and
meetings, but has not received any recent direct responses from NE, further to
NE’s formal deadline 5 submission and comments at the ISH (see also SoCG
Update Report (POTLL/T2/EX/188).
The Applicant confirms that a final EMCP document will be submitted by the end
of the Examination, to be secured by R5. The Applicant will continue to consult
interested parties (including NE and the EA) on revisions to the EMCP, with the
intention of addressing their comments and reaching agreement with all
consultees as far as possible.
The Applicant is considering the specific wording of Requirement 5 once the
EMCP is complete, but is likely to be as follows:
5. (1) No part of the authorised development may be commenced until a final
version of each of (a) a Wildlife and Countryside Act 1981 and Conservation of Habitats and
Species Regulations 2017 licence method statement for the loss of bat roosts;
(b) a Wildlife and Countryside Act 1981 licence method statement
for water vole translocations, and;
(c) a Protection of Badgers Act 1992 licence method statement for badger sett
interference,
have been approved by Natural England; and
(d) a reptile translocation method statement approved by the relevant planning
authority.
(2) Each of the method statements listed in sub-paragraph (1) are to be
considered to form part of the ecological mitigation and compensation plan once
it has been approved by Natural England or the relevant planning authority (as
appropriate).
(3) The authorised development must be constructed and maintained in
accordance with the ecological mitigation and compensation plan (including the
method statements approved under sub-paragraph (1)).
The Applicant in its response at Deadline 4 indicated where in the draft
Terrestrial WSI the requested DCO wording by HE provided at Deadline 3 and
reproduced at Deadline 5 (3.8.29) was duplicated. This is reproduced below:
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Archaeological
Investigation (WSI)

implementation of the Terrestrial written
scheme of investigation should be secured by
more detailed requirements than that currently
in the dDCO”, and provides draft text for these
more detailed requirements.
What is the Applicant’s response?

1)
2)

3

The due process relating to the approval of the individual method
statements by the relevant authorities is set out in paragraph 1.4 and
1.5
There is requirement in the WSI that the archaeological contractor will
be the same throughout the project (paragraph 1.6). The WSI also
highlights that the works will be undertaken by suitably qualified
persons (paragraph 8.1)
The WSI makes it clear that no package of construction can
commence until the archaeological mitigation measures for that
package have been implemented in accordance with the approved
archaeological method statements (paragraph 1.2).

As such the WSI contains all the necessary controls that have been raised by
Historic England in their response at 3.13.5 and 3.8.29, and these controls will
be implemented by the WSI and enforced by the current wording in the draft
DCO. HE's proposed wording therefore does not need to be on the face of the
DCO.
The Applicant notes that Historic England has approved the Terrestrial WSI as a
high level document that incorporates all mitigation strategies that might be
adopted post consent, with provision for separate task specific method
statements to be prepared in advance of each phase of work. This is also
reflected in their suggested DCO wording.

5.8.18

Schedule 2:
Requirements
R7 Highway works

Applicant

ExA notes TC’s submission at deadline 5
[REP5-051] in which TC states that at the
hearing TC requested a change to Requirement
7 to include provision for the Port access road
to be completed prior to the opening for use of
Work nos. 3 and 8.
What is the Applicant’s response?
Would the Applicant add Work No 9 to
Work No 11.

5.8.19

Schedule 2:
Requirements
R10 Noise monitoring
and mitigation

Applicant,
Thurrock
Council (TC),
Gravesham
Borough
Council
(GBC)

ExA notes TC’s submission at deadline 5
[REP5-051] in which TC confirms that it is
satisfied with Requirement 10, subject to TC
sign-off of the re- assessment (as detailed in
the TC response to question ref. 3.16.5 of the
issue specific hearing agenda on outstanding
environmental, planning policy and socioeconomic issues 27th June 2018).

It is therefore unclear why Historic England’s advice has not taken a consistent
approach and adopted the same position in relation to the marine WSI.
The Applicant agrees that Work Nos. 9A and 9B should be added to this
requirement.
Work No.9C (the link road connecting the infrastructure corridor to Fort Road)
does not need to be opened before the Port opens as Port traffic will not use it
open opening – it is there to allow for local traffic movements from Fort Road to
the corridor; accounting for the fact that the corridor will become the quickest
route from the west of Tilbury to the east. As such its completion is not relevant
to the opening of the Port.
Please see the ‘Noise Resume Paper’ for the Applicant’s submissions on this
question (PoTLL/T2/EX/196).

Would the Applicant and TC confirm that
this position is secured in the dDCO to
their satisfaction.
ExA notes GBC’s submission at deadline 5
Response to Examining Authority's comments on DCO and related Interested Parties’ Submissions at Deadline 5
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[REP5-063] in which GBC states that it
continues to maintain its view that noise limit
levels should be set in requirement 10 of the
dDCO. GBC includes references for where GBC
asserts that noise levels have been used
elsewhere, and proposals for how noise levels
might be included for Tilbury2.
ExA acknowledges the amendments made in
dDCO revision 4 - adding a clause for providing
re-assessment results to GBC and the planning
authority, and providing further definition of
noise levels to trigger mitigation measures.
Having reviewed the arguments submitted,
ExA is of the view that noise limits should also
be set once further monitoring has been
undertaken. It is recommended therefore that
the sub-section of Requirement 10 entitled
‘Ongoing noise monitoring and mitigation
scheme’ should make reference to noise limits
being agreed at monitoring locations.
Would the Applicant and GBC state their
positions on ExA’s proposal above.
5.8.20

Schedule 2:
Requirements
R16 Appeals

Applicant

As most large developments, whether
consented through a DCO or planning
permission, are working to tight construction
programmes, the question remains …
What are the particular circumstances of
this proposed development that require a
bespoke appeals process?

Notwithstanding the established economic need for the Tilbury 2 proposals and
that the Applicant wishes to begin construction as soon as possible after the
DCO is made, the Applicant would note in particular the nature of the
requirements within the DCO and the need for them to be discharged as soon as
possible. This should be seen in the context that a customer has already been
announced for the RoRo terminal and heads of terms have been signed with a
confidential customer for the CMAT terminal.
These customers have been secured with an expectation that both terminals will
open (and the economic benefits deriving from them delivered) as soon as
possible.
To provide supporting evidence of the particular bespoke need, we set out
examples of particular requirements and circumstances that drive this need.
Requirement 3
As explained in the CMAT paper (Appendix B to PoTLL's Response to FWQs,
(REP1-06) the processing facilities are inherent to the operation of a CMAT
terminal. The warehouse will also play a key role in the RoRo. The ancillary
buildings referred to in the requirement refer to key buildings such as Customs
and Border control; staff welfare and other customer offices. As can be easily
appreciated, these are all crucial activities to the new Port, and so any delay in
approval of the external appearance of each and any of them, could delay the
opening of the Port as a whole and its ability to operate and function effectively.
Furthermore, given the changes to Requirement 7 made at Deadline 6 which
mean that the infrastructure corridor must be completed before the terminals
open, there is a need for the approval of the corridor’s related fencing not to be
delayed and for certainty of timing to be fully prescribed, delivered and
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accounted for.
Requirement 10
As has been evident from the Examination to date, the issue of noise has been
of considerable interest to Interested Parties. This requirement sets out that the
Port cannot open until a monitoring and mitigation scheme has been agreed
with Gravesham and Thurrock Councils.
Whilst PoTLL intends to continue to work cooperatively with all parties involved,
this does mean that the Councils will have the ability to delay the opening of the
Scheme on a topic that, as has been seen in the Examination, is very technical,
understood at different levels of experience and expertise, but also crucial to
the effective and productive workings of the Port moving forward.
As such, if an impasse is reached between the parties, the ability to reach an
expedited resolution to the discussions is vital. Without it, given the nature of
the topic, there could be quite a long delay in the matter being dealt with
through the standard TCPA process and with there being no clear or reasonable
performance duties on the parties to reduce conflict and likely need for appeal
and to bring greater certainty of timescale.
Requirement 12
As was discussed in the 24/7 working paper (Appendix B to PoTLL's Response to
Relevant Representations (AS-049)) Tilbury2 will operate at night. This will
happen from the outset, as such any delay in approval of the lighting scheme
that will facilitate such use will delay the opening of the Port as a whole (as also
noted in the requirement wording).
5.8.21

Schedule 2:
Requirements
R17 Amendments to
approved details
5.8.23 Schedule 3:
Classification of roads

Applicant

Applicant,
Thurrock
Council (TC)

Would the Applicant check for consistency
in the use of upper and lower case
requirements.
ExA notes TC’s submission at deadline 5
[REP5-051] in which TC states that this matter
is still under review in light of the updated
information within the dDCO (revision 3).
Would the Applicant and TC state their
positions with regard to dDCO revision 4.

5.8.23 Schedule 4: Permanent
stopping up of highways
…
5.8.24 Schedule 8: Traffic
regulation measures,
etc

Applicant
Applicant,
Thurrock
Council (TC)

Would the Applicant note that Ferry Road
should be capitalised in the subheadings.
Delete “Borough” from “Thurrock Borough
Council”.
ExA notes TC’s submission at deadline 5
[REP5-051] in which TC states that this matter
is still under review in light of the updated
information within the draft DCO (revision 3,
and TC notes that the proposed changes to the
ASDA roundabout will need to be included in
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Document Reference: PoTLL/T2/EX/193

A consistency check has been made and the relevant changes have been made
for Deadline 6.

Thurrock has not responded to the Applicant's request to re-engage on this
matter and accordingly is unaware as to whether the updated information
provided in revision 4 of the DCO has satisfied it.
From previous conversations held on this matter, the Applicant understands that
TC is broadly content with this Schedule.
The changes to Ferry Road have been made.
The Applicant has amended the revised dDCO accordingly.
Thurrock has not responded to the Applicant's request to re-engage on this
matter and accordingly is unaware as to whether the updated information
provided in revision 4 of the DCO has satisfied it.
From previous conversations held on this matter, the Applicant understands that
TC is broadly content with the measures proposed by this Schedule.
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this Schedule 8.
Would the Applicant and TC state their
positions with regard to dDCO revision 4.
5.8.25 Schedule 9: Deemed
Marine Licence (DML)

Applicant,
Historic
England,
Marine
Management
Organisation
(MMO)

The Panel notes the Environment Agency’s
position on the DML in its deadline 5
submission [REP5-052], in which EA states that
it is content with the conditions included in the
DML which will address its concerns in relation
to dredging and water quality that it raised in
its “letter dated 20 March 2018, referenced
AE/2018/122594”.
The Panel notes Historic England’s position on
the DML in its deadline 5 submission [REP5047], in particular its position regarding a draft
or certified Marine Written Scheme of
Investigation (WSI) and its representation in
the DML through the proposed detailed drafting
provided by Historic England.

Historic England
The Applicant in their response at Deadline 4 indicated where in the draft Marine
WSI the requested DCO wording by HE provided at Deadline 3 and reproduced
at Deadline 5 (3.8.27 iv) was duplicated. This is reproduced below
Historic England’s recommended wording
A
written
scheme
of
archaeological
investigation in relation to the Order limits
seaward of mean low water, which must be
submitted at least six months prior to
commencement of the licensed activities and
should accord with the draft written scheme of
investigation and industry good practice, in
consultation with Historic England and the
relevant planning authority to include

Draft WSI
The draft Written Scheme of Investigation
covers the Order Limits seaward of mean high
water (intertidal and marine zone within order
limits) and it is intended for the WSI to be
approved by the MMO in consultation with
Historic England in their role as Historic
Environment advisor to the MMO ahead of
provision of the DCO. The WSI will therefore
form a certified document within the DCO.
Subsequent
task
specific
archaeological
method statements will be prepared in
advance of licensed activities. Method
Statements will be submitted to Historic
England for initial approval before submitting
to the MMO. Approval by Historic England will
be assumed if no contrary response is
received within 15 working days of submission
(paragraph 8.1.2 and paragraph 9.3.2).
Method Statements will be submitted to MMO
6 weeks in advance of works commencing
(paragraph 8.1.2). This is the timescale that
MMO has advised for submission of a method
statement and turning around an approval.
The method statements will accord with the
WSI.

(i) details of responsibilities of the undertaker,
archaeological consultant and contractor;

The WSI confirms at section 4 the roles and
responsibilities of the applicant, the curator,
the environmental consultant, the contractor
and the Retained Archaeologist

(ii)
a
methodology
for
further
site
investigation including any specifications for
geophysical, geotechnical and diver or
remotely operated vehicle investigations;

General methodologies for each possible
mitigation measure are included in the draft
WSI in section 7 and section 9, 10, 11 and 12.
Ahead of each package of work a separate
method statement will define in more detail
the specification of the works to be
undertaken as set out in section 8.

(iii) archaeological analysis of survey data,
and timetable for reporting, which is to be
submitted to the MMO within three months of
any survey being completed;

The WSI includes provision for analysis of
survey data and a timescale for submitting
reports. After each phase of fieldwork the
report will be submitted to Historic England
within 4 weeks of completing fieldwork and
approval by Historic England will be assumed
if no contrary response is received within 15
working days of submission (paragraph 9.5.8)
Once approved the report will be submitted to
the MMO (paragraph 9.5.8). Following all
phases of work an overarching report will be
prepared which will set out the timetable for
final analysis and publication of results
(paragraphs 9.5.9 – 9.5.15).

What is the Applicant’s response?
The Panel notes MMO’s position on the DML in
its deadline 5 submission [REP5-056], and in
particular MMO’s comments on the DML at
paragraph
2.4 of its submission, which MMO states should
be reflected in the next version of the DML.
What is the Applicant’s response?

Response to Examining Authority's comments on DCO and related Interested Parties’ Submissions at Deadline 5
Document Reference: PoTLL/T2/EX/193
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(iv) any archaeological reports produced in
accordance with these conditions are to be
agreed with the Historic England and the
relevant planning authority.
(v) delivery of any mitigation including, where
necessary, identification and modification of
archaeological exclusion zones;

The WSI states that archaeological reports will
need to be approved by Historic England and
the MMO in paragraph 9.5.8.

(vi) monitoring of archaeological exclusion
zones during and post construction;

Reference to identification and monitoring of
Archaeologic Exclusion zones is in Table 4,
Table 5, section 9.4, 9.10 and paragraphs
9.13.15-9.13.25 of the WSI

(vii) a requirement for the undertaker to
ensure
that
a
copy
of
any
agreed
archaeological report is deposited with the
National Record of the Historic Environment,
by submitting a Historic England OASIS
(Online Access to the Index of archaeological
investigations) form with a digital copy of the
report within six months of completion of
construction of the authorised scheme, and to
notify the MMO and the relevant planning
authority that the OASIS form has been
submitted to the National Record of the
Historic Environment within two weeks of
submission;
(viii) a reporting and recording protocol,
including reporting of any wreck or wreck
material during construction and operation of
the authorised scheme;

The archiving of future reports in the NRHE is
included in paragraph 9.5.16 of the WSI

(ix) a timetable for all further site
investigations, which must allow sufficient
opportunity to establish a full understanding of
the historic environment within the Order
Limits and the approval of any necessary
mitigation required as a result of the further
site investigations prior to commencement of
licensed activities.

A draft programme and timescale for site
investigations which will allow sufficient time
to complete fieldwork in accordance with the
WSI, will be submitted to Historic England and
the MMO post consent (paragraph 4.6.2).

(x) The Consent Holder shall not commence
construction of a relevant work until the
Consent Holder has appointed the Retained
Archaeologist to ensure the delivery of the
Scheme; and carried out the pre-construction
archaeological work applicable to that relevant
work. During construction of a relevant work,
the
Consent
Holder
will
secure
the
implementation of the measures on its part
set out in or from time to time agreed
pursuant to the Scheme applicable to that
relevant work (other than the pre-construction
and the post-construction archaeological

The WSI clearly sets out that no construction
work can commence until mitigation has been
implemented in accordance with the WSI
(paragraph 8.1.5)

General methodologies for each possible
mitigation measure are included in the draft
WSI in section 7 and section 9, 10, 11 and 12.
Ahead of each package of work a separate
method statement will define in more detail
the specification of the works to be
undertaken as set out in section 8. Reference
to identification of Archaeologic Exclusion
zones is in Table 4, Table 5, section 9.4 and
section 9.10 and paragraphs 9.13.15-9.13.25
of the WSI

The WSI clearly sets out that a protocol will be
introduced in Table 4, Table 5 and section
9.13 during construction and operation of the
authorised scheme
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work).
xi) Following the completion of construction of
a relevant work, the Consent Holder will
secure the implementation of all the postconstruction archaeological work applicable to
that relevant work; and

Post-fieldwork assessment reports will be
prepared in accordance with the WSI and the
task specific method statements. The draft
WSI sets out the requirement for reporting
following completion of each phase of
fieldwork in section 9.5.
Mitigation during the maintenance dredging
proposed during operation of the scheme is
included within the WSI at Table 4 and section
9.13.

(xii) Any work executed or undertaken by or
on behalf of the Consent Holder in accordance
with the Scheme approved or deemed to be
approved by MMO shall not relieve the
Consent Holder of any liability
Plans and documentation
(i)
Pre-construction
archaeological
investigations
and
pre-commencement
material operations which involve intrusive
seabed works must only take place in
accordance with a specific written scheme of
investigation which has been submitted to and
approved by the MMO.

This is referenced in paragraph 4.2.3

(ii) Each programme, statement, plan,
protocol or scheme required to be approved
under Condition 2 must be submitted for
approval at least four months prior to the
intended commencement of licensed activities,
except where otherwise stated or unless
otherwise agreed in writing by the MMO.

Method Statements will be submitted to
Historic England for initial approval before
submitting to the MMO. Approval by Historic
England will be assumed if no contrary
response is received within 15 working days of
submission (paragraph 8.1.2 and 9.3.2).
Method Statements will be submitted to MMO
6 weeks in advance of works commencing
(paragraph 8.1.2). This is the timescale that
MMO has advised for submission of a method
statement and turning around an approval.
The method statements will accord with the
WSI.

The draft Written Scheme of Investigation
covers the Order Limits seaward of mean high
water (intertidal and marine zone within order
limits) and it is intended for the WSI to be
approved by the MMO in consultation with
Historic England in their role as Historic
Environment advisor to the MMO ahead of
provision of the DCO. The WSI will therefore
form a certified document within the DCO.
Subsequent
task
specific
archaeological
method statements will be prepared in
advance of licensed activities. Method
Statements will be submitted to Historic
England for initial approval before submitting
to the MMO.

After each phase of fieldwork the assessment
report will be submitted to Historic England
within 4 weeks of completion of fieldwork and
approval by Historic England will be assumed
if no contrary response is received within 15
working days of submission (paragraph 9.5.8)
Once approved the report will be submitted to
the MMO (paragraph 9.5.8). Following all
phases of work an overarching report will be
prepared which will set out the timetable for
final analysis and publication of results
(paragraphs 9.5.9 – 9.5.15).

Response to Examining Authority's comments on DCO and related Interested Parties’ Submissions at Deadline 5
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As such the WSI contains all the necessary controls that have been raised by
Historic England and these controls will be implemented by the WSI and
enforced by the current wording in the draft DCO.
In response to comments received from Historic England on 25th June 2018 an
updated marine WSI was submitted at Deadline 5. This document has
addressed those concerns raised by Historic England. The WSI clearly sets out
the mitigation strategies that will be undertaken to address all potential
outcomes of the project. It is not clear to the applicant why Historic England
require the proposals to be fixed at this stage for the WSI to be a robust and
certified document.
More detailed specifications can be produced as task-specific method
statements. This approach has been accepted by Historic England in relation to
the Terrestrial WSI and therefore we would expect a consistent approach to be
applied.
Further comments have been received from Historic England ahead of Deadline
6 and have been dealt with in the Marine WSI submitted at this deadline (and
dealt with in detail in the Applicant’s response to IP’s D5 submissions
(PoTLL/52/EX/194).
It remains the Applicant’s position that the WSI should be certified as it is to the
benefit of all to agree the content at this stage to ensure all parties understand
the extent of potential future work required and to avoid any delays post
consent.

5.8.26

Schedule 10
Part 3: For the
Protection of Port of
London Authority

5.8.27

Schedule 10
Part 4: For the
Protection of the
Environment Agency

Applicant,
Port of
London
Authority
(PLA)

Applicant,
Environment
Agency (EA)

The Panel notes the PLA’s position in its
submission at deadline 5 [REP5- 062], in which
PLA states that its main area of concern stems
from the fact that “the DCO would extend
PoTLL’s existing powers in Tilbury docks to the
river, where PLA has powers and it is vital that
the overlap of the functions should be dealt
with clearly and correctly”, and that this
“remains the subject of discussions on
substantive issues”.
Would the Applicant and PLA update the
Examination on progress on this matter.
The Panel notes the EA’s position in its
submission at deadline 5 [REP5- 052], in which
EA states that it is content in principle to
disapply certain legislation within the EA’s
remit subject to satisfactory protective
provisions being agreed, and that this issue
was discussed further with the Applicant after
the hearing on 28 June. EA states that it was
agreed that to try to resolve this issue EA
would amend the draft provisions in the dDCO

Response to Examining Authority's comments on DCO and related Interested Parties’ Submissions at Deadline 5
Document Reference: PoTLL/T2/EX/193

The Applicant has discussed the DML and the MMO’s deadline 5 submission with
the MMO since deadline 5 and has made additional amendments to the dDCO on
this basis.
This issue has been resolved by the agreed changes to article 4 reflected in the
revised draft DCO now submitted. .

The Applicant has continued to engage with the EA in respect of the protective
provisions and has made good progress with few issues outstanding. Some
changes have been made to the latest revision of the dDCO to reflect points
agreed between the parties.
The Applicant intends to discuss the remaining points with the EA in the week
commencing 6 August and should be in a position to agree the protective
provisions before the close of the examination.
These discussions will include consideration of article 3 and the disapplication of
section 24 of the Water Resources Act 1991 (abstraction licensing).
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to bring them in line with the EA’s preferred
form of protective provisions. EA returned a
marked-up version of the draft protective
provisions currently in the draft DCO to the
Applicant on 3 July 2018.
5.8.28 Schedule 10
Part 5: For the
Protection of Thurrock
Council (as drainage
board)

Applicant,
Thurrock
Council (TC)

What is the Applicant’s response?
ExA notes TC’s submission at deadline 5
[REP5-051] in which TC states that it shared
comments and suggestions on the draft
wording with the Applicant on 22 May 2018. TC
further states that revision 3 of the dDCO does
not incorporate changes to Schedule 10 Part 5
in relation to any of TC’s comments, and TC
would like to be informed that the Applicant
has noted these comments and provided
clarification or acknowledgement as
appropriate.
Would the Applicant and TC state their
positions on Schedule 10 Part 5 with
reference to dDCO revision 4.

5.8.29

Schedule 10
Part 6: For the
Protection of Railway
Interests

Applicant

The Panel notes NR’s position as stated in its
submission at deadline 5 [REP5-057], in which
NR highlights the fact that the parties have not
yet reached agreement as to the application of
both Article 41 Maintenance of the authorised
development and operation of the Company’s
harbour undertaking and Article 42 Power to
appropriate. NR requests that powers be
included in the protective provisions so that
NR's consent is required with regard to these
two articles in so far as NR’s property is
affected.
What is the Applicant’s response?

Response to Examining Authority's comments on DCO and related Interested Parties’ Submissions at Deadline 5
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1. Thurrock expresses concern that to allow it 28 days to determine whether
further particulars are required in order to consider whether or not to give
approval is insufficient. It is our case that the formal request for approval
under the Protective Provisions would be made following informal
consultation with Thurrock and therefore the detail of the submission
should not hold any surprises. Thurrock seems to be suggesting that the
28 day period will eat into the 2 month period in which Thurrock must
make a determination. This is not the case. Paragraph 49(3)(b) allows
Thurrock 2 months from the date of the submission of the further
particulars. This will in effect give Thurrock more than 2 months in total
to make its determination.
2. Thurrock’s concern that 14 days’ notice is insufficient notice of the
commencement of works is not justified. It cites by way of sole example
a case where a specified work approved under the Protective Provisions
which apply to Thurrock as a drainage authority impacts on the
highway. A highway operation – defined as “the construction of any part
of the authorised development [and therefore including a
specified work] which will involve the interference with a highway” would itself require consent by Thurrock in its capacity as a highway
authority. Thurrock is allowed 28 days to approve plans which affect the
highway.
3. A concern raised by Thurrock that there is no indemnity in respect of a
claim made for the negligent maintenance of a specified work has been
addressed in the dDCO submitted at Deadline 6.
4. We do not agree with Thurrock's request that PoTLL be required to put in
place a bond – or some equivalent mechanism – so as to guarantee its
indemnity obligations under the Order. PoTLL has submitted a Funding
Statement as part of the application and if the Order is made it can be
assumed that the Secretary of State has been satisfied that the Applicant
is able to discharge its potential liabilities under the Order.
The Applicant does not agree that it should be required to give Network Rail a
power of consent before it exercises the powers of articles 41 and 42.
Turning first to the power of appropriation in article 42, the power is included in
the dDCO in order to counter the effect of the open port duty (enshrined in
section 6 of the Port of London Authority Act 1968) which would otherwise
apply. The open port duty means that ports facilities must be generally open for
public use – i.e. for the berthing of vessels. Where the open port duty applies,
it is not possible for the port operator to allocate a part of a port facility for
preferential or exclusive berthing. This potentially makes a port less attractive
for regular traders. That is the justification for the inclusion of article 42 in the
dDCO.
The appropriation of property under article 42 must be read in the context of
the open port duty. Whilst article 42 refers to the appropriation of “any part of
16

the authorised development comprised in the extended port limits”, it makes
clear that the purpose of the appropriation must be for the “exclusive or
preferential use and accommodation of any trade, person, vessel or goods or
any class of trader, vessel or goods”. It would in our view be unlawful for
PoTLL to appropriate the Network Rail land which is within the extended port
limits because such an appropriation could not conceivably be for the purposes
of addressing the mischief of the open port duty. The power to appropriate is
not an arbitrary power which can be used to deprive Network Rail of the use of
its land or property. The dDCO provides PoTLL with the land acquisition and
temporary possession powers it requires, subject to the protective
provisions. It would be wrong in law to use the power of appropriation to
achieve what the exercise of the land acquisition powers of the Order
cannot. The inclusion of article 42 in the list of provisions requiring Network Rail
consent suggests that the power could be used in a manner which is neither
intended nor possible.
It is equally inappropriate for the Protective Provisions to require Network Rail’s
consent for the exercise of the power of maintenance and operation. Paragraph
61 of the relevant Protective Provisions applies in respect of “railway property”,
which is defined (broadly) to refer to property interests which belong to Network
Rail. Conversely, article 41 is concerned with the power (i) to maintain the
authorised development; and (ii) to operate the authorised development as part
of the harbour undertaking. The authorised development constitutes the works
that are set out in Schedule 1 for which PoTLL is granted development
consent. The power will not be used to maintain or operate Network Rail
property. Again, to include a reference to article 41 in the list of provisions
requiring Network Rail consent suggests that the power to maintain and operate
could be used in respect of Network Rail’s property. The list would give a
misleading and inaccurate impression as to the nature of the power.
It is significant that in neither set of Protective Provisions for the benefit of
Network Rail in the comparable London Gateway Port HEO and the Able Marine
Energy Park DCO was there a requirement for consent in respect of either the
power to appropriate or the power to operate and maintain.
The updated Land Negotiations Tracker (PoTLL/T2/EX/191) provides an update
on the position with Network Rail generally.
5.8.30

Schedule 10

Applicant

Part 7: For the
Protection of Thurrock
Council (as highway
authority)
5.8.31 Schedule 10
Part 9: For the
protection of Highways
England

Applicant,
Highways
England (HE)

ExA notes TC’s submission at deadline 5
[REP5-051] in which TC states that it provided
comments on the drafting to the Applicant on
11 May 2018, and that as for Part 5 above, this
matter is still under review.
What is the Applicant’s response?
ExA notes HE’s position as stated in its overview
to its submission at deadline 5 [REP5-058], in
which HE states that it welcomes the inclusion
of protective provisions solely for HE’s benefit in
the latest version of the dDCO, and HE is
reviewing these amendments.
HE has been in discussion with the Applicant
since deadline 4 and has made further

Response to Examining Authority's comments on DCO and related Interested Parties’ Submissions at Deadline 5
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The Applicant has carefully considered the comments that Thurrock provided in
May 2018 and made significant changes to the Protective Provisions in line with
Thurrock's proposed changes at Deadline 4. Thurrock has also on the day of
Deadline 6 provided further comments on the Protective Provisions and these
are being considered and indeed some of the points have already been reflected
in today's version of the dDCO.
Good progress continues to be made with Highways England on the protective
provisions and a related side agreement. Outstanding matters are set out
below, however we consider it likely that an agreed position will be able to be
reached by Deadline 7:
HE request for to approve contractor for Asda Roundabout works
This cannot be agreed by PoTLL. PoTLL has gone out to the market under the
OJEU process for all of the works related to Tilbury2, including the Asda
17

progress in progressing outstanding issues. HE
has entered into an updated SoCG to reflect
the status of progress. “Those discussions also
suggest that the Applicant now expects to
reach some agreement with HE on the wording
of replacement protective provisions (PPs) to
appear in the dDCO. By agreement with the
Applicant, details of the wording of those PPs
has not been submitted to the Examination at
this time as it is expected that the Parties will
very shortly be in a position to present a
common ground position on the replacement
wording”.
ExA welcomes the progress made with the
PPs and notes HE’s statement that not all
elements of the PPs are likely to be
agreed. The Panel also notes the
agreement on the application of powers at
the Asda roundabout, as well as the status
with regard to M25 J30.
ExA requests an update on progress on all
of these matters from both parties.

roundabout works. A fair market exercise for a suitable contractor has been
undertaken, which should not be able to be overridden by a third party.
Furthermore, the DCO would provide consent for PoTLL to construct the Asda
Roundabout works. It should then be able to choose the way in which it does
so, rather than being told by a third party who it should contract with and in
potential breach of OJEU procurement requirements.
Bond and Public Liability Insurance
Provision for PoTLL to be responsible for these items is unacceptable to PoTLL
for the following reasons, which amplify the reasoning given in the Note on
Highways England Protective Provisions (REP3-022):









The DCO will grant approval for Work No. 11 as part of the wider project.
As such the Secretary of State in determining whether the DCO should be
granted, will consider PoTLL's ability to do so by reference to the Funding
Statement (APP-019 and AS-014) and the letter from PoTLL's CFO (REP3020). If consent is granted, then it is done so on the basis that the works
(and damages arising from them) will be able to be completed and paid
for by PoTLL.
PoTLL is already a statutory undertaker, and will become so for the
extended port limits if the DCO is made. As such it is and will be in the
same position as other statutory undertakers interacting with highway
assets, or indeed other statutory undertaker DCOs. The Examining
Authority will be aware that it is not common practice for statutory
undertakers to give bonds in such a scenario.
Requirement 7 has also been amended at Deadline 6 to add in a
reference to the proposed M25 J30 betterment works the Applicant is
prepared to fund. As a result, there is no doubt that these works will be
done to enable Tilbury2 to open. As such a bond arrangement, which is
usually required to ensure that works can be completed if a development
falls away, is not necessary.
With the exception of East Midlands Gateway DCO, it is unprecedented
for DCOs which affect the highway network to include bonds for the
protection of the highway authority.

PoTLL payment for dilapidation of construction traffic routes
PoTLL does not accept that it should have to pay for the impact of construction
traffic on the authorised development.
The ES has not shown any significant effects arising from the construction traffic
movements. Furthermore, given the likely route of construction traffic and that
the traffic profile of movements to and from the Tilbury2 development will be
the same type of vehicles as for construction (i.e. HGVs) it will not be possible
to ascertain to what extent any damage has been caused by Tilbury2
construction traffic.
Such a provision would therefore be unenforceable and thus should not form
part of the protective provisions.
Separately to the Protective Provisions, the position on technical matters is as
follows:
Response to Examining Authority's comments on DCO and related Interested Parties’ Submissions at Deadline 5
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Asda Roundabout
Mitigation here is agreed save for the exception that Highways England wish to
consult Essex Police themselves to establish what methods may be necessary to
control the reduced speed limits proposed. PoTLL understand from Essex Police
that their acceptance of the speed limits is subject to assurance that appropriate
methods of enforcing the speed limit are provided following further consultation
at the detailed design stage.
PoTLL considers this is not a matter that is required to be resolved now as it can
be resolved in detailed design. In the event that further physical measures are
considered necessary, the powers already in the DCO will facilitate this:




Article 52 (5) requires PoTLL to notify the police again when the TRMs
are put in place.
The need for measures if required could be a condition of any
approval by Highways England of the Asda Roundabout works as a
whole pursuant to the HE PPs.
If any measures were to be required, article 8 would give PoTLL the
power to install them subject to HE’s consent.

No specific provision for speed cameras is therefore required at this time.
M25 J30
Discussions and a large amount of technical work have been undertaken. It is
agreed that only two approaches to the junction are affected by Tilbury2 – A13
Westbound and M25(A282) northbound. It is agreed between the parties that
queuing would remain within acceptable levels with Tilbury2 on both approaches
in the AM peak periods (07.00-08.00 and 08.00-09.00).
The impact in the PM peak hour (17.00-18.00) remains under discussion. Part of
this discussion has involved considering improvements on the A13 westbound
approach to the junction.
In light of this, proposed amendments have been suggested to Requirement 7.
Other Submissions
PoTLL also notes Highways England’s response to the Highways England Paper
[REP3-022] submitted at Deadline 5. PoTLL does not intend to provide a full
response. However, PoTLL wishes to record that it strongly refutes the
unsubstantiated responses by Highway England. PoTLL also wishes to place on
record a factual error: HE refer to an email dated 27 September 2017 to iTransport. This email was received 21 December 2017.”
On the day of Deadline 6, Highways England raised a specific query with PoTLL
in relation to the interaction of the on-site ecological mitigation area with the
LTC and its intentions to make submissions on this point. PoTLL would re-state
the points it has made in the LEMP (PoTLL/T2/EX177) and Cumulative Effects
Assessment (PoTLL/T2/EX173) about the interaction of these aspects, however
it has proposed a call with Highways England next week to discuss the issues. If
Response to Examining Authority's comments on DCO and related Interested Parties’ Submissions at Deadline 5
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agreement is not able to be reached on them then both parties will make
submissions at Deadline 7 on this issue.
5.8.32

Schedule 10
Part 10: For the
protection of RWE
Generation PLC

Applicant

ExA notes RWE’s submission at deadline 5
[REP5-055] in which RWE states its position on
Schedule 10 Part 10, including a mark-up of
Part 10 at Annex B of RWE’s submission, and
an explanation of the proposed amendments in
the main text.
What is the Applicant’s response?

Response to Examining Authority's comments on DCO and related Interested Parties’ Submissions at Deadline 5
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Please see the Applicant's response to the detail of these provisions in its
'Response to Interested Parties' Deadline 5 Submissions' (PoTLL/T2/EX/194).

20

Appendix 1: Note on Interaction between Article 41 and Permitted Development Rights
The applicant said in its post DCO hearing note at Deadline 5 that it would provide a note at Deadline 6 clarifying the issue of permitted development rights in the
context of article 41.
As the Applicant has explained, article 41 is not about permitted development but confers an important set of statutory powers for the ongoing maintenance and
operation of the Tilbury2 development.
Harbours and the General Permitted Development Order (GDPO)
1.

Part 8 of the GPDO provides permitted development rights ('Part 8 PDRs') for:
B. Development on operational land by statutory undertakers or their lessees in respect of dock, pier, harbour, water transport, or canal or inland navigation
undertakings, required—
(a) for the purposes of shipping, or
(b) in connection with the embarking, disembarking, loading, discharging or transport of passengers, livestock or goods at a dock, pier or harbour,
or with the movement of traffic by canal or inland navigation or by any railway forming part of the undertaking.
B.1 Development is not permitted by Class B if it consists of or includes—
(a) the construction or erection of a hotel, or of a bridge or other building not required in connection with the handling of traffic; or
(b) the construction or erection otherwise than wholly within the limits of a dock, pier or harbour of—
(i) an educational building, or
(ii) a car park, shop, restaurant, garage, petrol filling station or other building provided under transport legislation.
B.2 For the purposes of Class B—
(a) references to the construction or erection of any building or structure include references to the reconstruction or alteration of a building or
structure where its design or external appearance would be materially affected, and
(b) the reference to operational land includes land designated by an order made under section 14 or 16 of the Harbours Act 1964 (orders for
securing harbour efficiency etc., and orders conferring powers for improvement, construction etc., of harbours)(1), and which has come into force,
whether or not the order was subject to the provisions of the Statutory Orders (Special Procedure) Act 1945(2).

2.

The PDRs in Part 8 are subject to the restriction that they do not authorise EIA Directive Schedule 1 or Schedule 2 development unless a screening opinion
/ direction has been given that the development is not EIA development (i.e. not Schedule 1 development or not Schedule 2 development that is likely to
have significant effects on the environment).

3.

Part 18 of the GDPO provides permitted development rights ('Part 18 PDRs') for:
A. Development authorised by—
(a) a local or private Act of Parliament,
(b) an order approved by both Houses of Parliament, or
(c) an order under section 14 or 16 of the Harbours Act 1964 (orders for securing harbour efficiency etc, and orders conferring powers for
improvement, construction etc of harbours)(1),
which designates specifically the nature of the development authorised and the land upon which it may be carried out.
A.1 Development is not permitted by Class A if it consists of or includes—
(a) the erection, construction, alteration or extension of any building, bridge, aqueduct, pier or dam; or
(b) the formation, laying out or alteration of a means of access to any highway used by vehicular traffic,
unless the prior approval of the appropriate authority to the detailed plans and specifications is first obtained.
A.2 The prior approval referred to in paragraph A.1 is not to be refused by the appropriate authority nor are conditions to be imposed unless they are
satisfied that—
(a) the development (other than the provision of or works carried out to a dam) ought to be and could reasonably be carried out elsewhere on the
land; or
(b) the design or external appearance of any building, bridge, aqueduct, pier or dam would injure the amenity of the neighbourhood and is
reasonably capable of modification to avoid such injury.

4.

There is no EIA restriction on the application of the Part 18 PDRs. They are, however, subject to a qualified right of approval by the local planning authority.

5.

Ordinarily therefore most harbours in England and Wales benefit from these two sources of PDRs.

6.

The Part 18 PDRs do not apply to development authorised by a DCO, but for the reasons set out below, they do not need to.

Planning permission and the DCO
7.

Development consent can be granted for development for which development consent is required under s.31 of the Planning Act 2008 (PA 2008) (i.e. the
NSIP, in this case the construction of harbour facilities) and associated development (s.115(1) PA 2008).

8.

Planning permission is not required for development for which development consent is required (s.33 PA 2008) or associated development for which
development consent is granted (s.115(5) PA 2008).
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9.

A development consent order may give development consent for the NSIP and for for associated development and may make provision for ancillary matters
(ss.115 and 120 PA 2008).

Operational powers: article 41
10.

The items listed in article 41(2) of the dDCO comprise development within the definition of s.32 PA 2008. As such, they are associated development, not
ancillary matters.

11.

As associated development, all of the items set out in art. 41(2) (subject to the important caveat in art. 41(3) regarding significant adverse effects that have
not been assessed in the ES) do not need planning permission, by virtue of s115(5) PA 2008. As such, no issue of permitted development rights need
arise.

12.

This position is comparable to the situation of other English ports. For example, the equivalent provision (to article 41) in the London Gateway Port Harbour
Empowerment Order 2008, article 10(2), would similarly authorise development at London Gateway Port which would immediately benefit from the Part 18
PDRs (although subject to the limited right of approval by the local planning authority). A further example is article 6 of the Felixstowe Dock and Railway
Harbour Revision Order 2007.

13.

As with other harbour facilities consented by DCOs, if the Tilbury2 DCO is made then the Applicant would in addition have the benefit of the Part 8 PDRs in
the normal way. As can be seen from the extract of the GDPO set out above, the Part 8 PDRs cover a very similar range of development as the
development article 41 provides statutory powers for, and both are qualified by EIA provisions. However, as has been explained on the Applicant's behalf,
Part 8 only deals with planning permission. There are a number of reasons, already set out in the Examination, as to why express statutory authorisation for
the exercise of harbour maintenance and operation powers is also crucial.

14.

The Part 8 PDRs would apply to Tilbury2's 'operational land'. By virtue of article 47(1) of the dDCO and s.264(3)(a) of the Town and Country Planning Act
1990, that operational land will equate to the land owned by PoTLL within the Order limits used for carrying on its harbour undertaking.

15.

This is the same as ports consented by means other than DCOs. For example London Gateway Port and the Port of Felixstowe have the benefit of Part 8
PDRs in the normal way in addition to the Part 18 PDRs mentioned above.

DCO requirements (Schedule 2)
16.

In the dDCO, development consent is granted for the authorised development subject to the requirements. The authorised development is defined in article
2 as "the development described in Schedule 1 (authorised development) and any other development within the meaning of the 2008 Act authorised by this
Order".

17.

The requirements therefore bite on all development authorised by the Order, including development authorised by art. 41. For example, despite what the
Applicant said at the June 2018 DCO hearing, the lighting strategy agreed under requirement 12 in Schedule 2 will indeed also apply to the placing of any
lighting columns under art. 41(2), so not just to the Schedule 1 initial scheme. (Hence the need for the ability to change approved documents under
paragraph 17 in Part 2 of Schedule 2, given that some of the documents approved under Part 1 of Schedule 2 will be expected to apply to port operations
for a period of years.)

18.

That is right as one of the primary purposes of the requirements is to prescribe the parameters of the Rochdale envelope within which the development
permitted by the Order has been assessed. It would be odd and inconsistent if the requirements ensured the Rochdale envelope in respect of Schedule 1
(i.e. the initial development), but not under article 41. This, combined with the well-precedented nature of provisions such as those in article 41 should give
the Examining Authority confidence that they should be included in the DCO.
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