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1.0

INTRODUCTION

1.1

The purpose of this document is to consider the suggestion by Highways
England in its Written Representation (REP1-060) and in its oral
representations at both sets of Tilbury2 hearings to date, that the protective
provisions for its benefit within the Tilbury2 DCO should mirror those in the
East Midlands Gateway Rail Freight Interchange and Highway Order 2016
("the EMG Order"). These provisions are included at Appendix 1 to this
note.

1.2

The EMG Order is one of three DCOs made to date that have included
protective provisions for Highways England (or the Highways Agency as its
predecessor organisation). The other two such DCOs are the M1 Junction
10a (Grade Separation) Order 2013, promoted by Luton Borough Council,
and the Able Marine Energy Park Development Consent Order 2014,
promoted by Able Humber Ports Limited.

1.3

The Able Marine Energy Park DCO involved a simple provision requiring
highways works to be undertaken, details of which were to be approved by
the local planning authority in consultation with the Highways Agency (as it
then was). As such, this DCO is not discussed further in this note.

1.4

The M1 Junction 10A DCO did include a proper set of protective provisions
for the Highways Agency (included at Appendix 2 to this note), and thus is
relevant for the purposes of this note. These protective provisions are similar
to those set out in the draft Tilbury2 DCO.

1.5

This note therefore begins with a comparison of the works to the strategic
road network ('SRN') authorised by the EMG Order, the M1 Junction 10A
DCO and Tilbury2.
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2.0

WORKS TO THE SRN IN OTHER DCOS WITH PROTECTIVE
PROVISIONS FOR THE BENEFIT OF HIGHWAYS ENGLAND

2.1

The EMG Order involved extensive highway works to alter the SRN and
create new parts of it. This is best illustrated by extracts from the plans
accompanying the application for that Order set out below.

2.2

On these plans:


the area shaded yellow was authorised for the construction of
interchange links and improvements to M1 southbound from
junction 24A to junction 24, and alterations to J24 roundabouts
east of the M1;



the area shaded green was authorised for alternations to junction
24 roundabouts west of the M1, improvements to the A50 and
A453 west of the M1, and alterations to the M1 northbound slip
road; and



the area shaded brown was authorised for the construction of an
overbridge over the M1, for which Highways England is to take
responsibility.
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2.3

It can be immediately seen that the SRN works authorised within the EMG
Order are of a substantial scale, and several times in magnitude larger than
those proposed with the Tilbury2 DCO.

2.4

The M1 Junction 10A Order involved the reconfiguration of the link between
Junction 10 and Junction 10A of the M1 south-west of Luton, including
removing an existing roundabout and replacing it with a grade-separated
junction.

2.5

It involved some spur roads and the widened realigned trunk road being
passed to Highways England. This included provision for an underbridge for
a local road to pass underneath the trunk road.

2.6

Again, these works were on a far larger scale than those proposed at the
Asda roundabout as part of the Tilbury2 DCO.
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3.0

COMPARISON OF PROTECTIVE PROVISIONS

Tilbury2 DCO and M1 Junction 10A DCO
3.1

3.2

In the context of the sizes of the schemes involved identified above, it should
be noted that the M1 Junction 10A DCO protective provisions are extremely
similar to those set out in the Tilbury2 DCO, in that they both:


provide for approval of plans of the proposed works to the SRN,
such approval to be in writing and subject to conditions as
Highways England thinks fit;



provide for deemed approval of such plans if no response is
received from Highways England after a certain period – 21 days
for the M1, 28 days for Tilbury2; and for the same again if plans
are required to be re-submitted;



provide that Highways England cannot give instructions to
contractors, or servants or agents of the applicant without the
applicant's prior written consent, except in cases of emergency or
reasonably necessary to secure the safety of the public; and



provide for disputes to be settled by arbitration.

The M1 Junction 10A DCO provides for Highways England to supply a
representative to meetings with the applicant if so arranged. This is not
included in the Tilbury2 DCO which goes further than the above in providing
additional protections for Highways England, namely:


providing that PoTLL must indemnify Highways England against
any claims which may arise as a result of any damage to the
highway or related facilities which is the responsibility of PoTLL,
its contractors, servants or agents; and



providing that, if requested by Highways England, PoTLL must
provide and maintain temporary traffic regulation measures whilst
the works are carried out.

3.3

The crucial element of the PPs within the Tilbury2 and M1 Junction 10A
DCOs is that they provide for pre-approval of the detailed design of the
works. As such, Highways England will have ultimate control of how they
look and how they are carried out, and can therefore impose any reasonable
condition it sees fit including, for example, the need to carry out Road Safety
Audits, and the need for Highways England to inspect the works.

3.4

This approval process therefore completely avoids the need for the
protective provisions to set out detailed requirements.

3.5

In the case of Tilbury2, this context must be seen in the light of Requirement
7, which provides that the proposed CMAT and RoRo terminals cannot open
for use until the Asda Roundabout works are completed and open for public
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use. As such, it is in PoTLL's interest to obtain these approvals from
Highways England as soon as possible.
EMG Order
3.6

In comparison to these provisions, the EMG Order provisions are drafted in
a way which essentially copies out what would be included in a section 278
agreement under the Highways Act 1980, and are prescriptive in terms of
the conditions under which the proposed works could take place. It is
PoTLL's position that the scale of works involved does not justify the
bureaucracy that the arrangements would require. They are disproportionate
to the impact of the project on the SRN.

3.7

As such, these prescriptions are likely to be unnecessary for Tilbury2 given
the small scale of the works, but could be applied if felt necessary by
Highways England at the detailed design stage. However, it is considered
unnecessary for such prescriptions to be included on the face of the Tilbury2
DCO.

3.8

PoTLL would also note that some provisions are already included in the
Tilbury2 DCO, such as pre-approval of plans and the imposition of traffic
regulation measures.
Concerns with the EMG Order

3.9

Even if the Examining Authority and the Secretary of State were minded to
disagree with the above conclusions, PoTLL is concerned about specific
provisions of the EMG Order, which it believes should not form part of the
Tilbury2 DCO in any scenario.

3.10

These provisions relate to the potential requirement for PoTLL to obtain
public liability insurance for the works; the potential need for PoTLL to have
to provide some form of security for the SRN works (such as a bond
supplied by a surety); and the potential need for PoTLL to pay a commuted
sum for on-going maintenance of the SRN works.

3.11

In respect of the first two points, PoTLL would note the following:


Given Requirement 7 (as noted above), there is no doubt that PoTLL
will complete the SRN works, as it is required to, to enable Tilbury2 to
open. As such a bond arrangement, which is usually required to
ensure that works can be completed if a development falls away,
would not be necessary.



Should PoTLL be granted the powers sought in the dDCO, it will be a
statutory undertaker exercising public statutory functions in relation to
Tilbury 2 (as it already is for the existing Port) and will be regarded by
the Secretary of State as a fit and proper person to exercise the
powers it is seeking as such a body. In contrast, the promoter of the
EMG Order was a private entity, and so concerns as to financial
standing and security could perhaps be better understood.
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Through his consideration of the Funding Statement, the Secretary of
State will have considered the ability of PoTLL to construct all
necessary DCO works, and determined that it has the ability to do so.
As such a bond would not be required.



The requirement for a promoter to have in place in the form of a bond
and cash surety is a highly irregular provision for an order conferring
statutory powers to construct works. PoTLL is in fact unaware of any
other Order (DCO or otherwise) which provides for this.

3.12

As such, it is considered by PoTLL that these provisions within the EMG
Order are both unsuitable and unnecessary for Tilbury2.

3.13

In respect of a potential requirement for a commuted sum in respect of
maintenance, PoTLL notes that this is again a highly unprecedented
provision to be put on the face of an Order, indeed the only other example it
can find is the City of Edinburgh (Guided Busways) Confirmation Order
1998.

3.14

Furthermore, it considers that given the scale of the works, a commuted sum
may not be necessary following the end of the 12 month maintenance period
provided for by article 10 of the Tilbury2 DCO. As such, it is not justified for
such a provision to be included.

3.15

However, it should be noted that a request for a commuted sum could be
dealt with as part of the pre-approval process under the protective
provisions, as part of discussions as to the detailed design of the SRN
works.
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4.0

NEXT STEPS

4.1

PoTLL continues to discuss the proposed protective provisions for Highways
England's benefit with Highways England.

4.2

For all of the reasons noted above, it is considered that it would not be
appropriate simply to replace the existing Tilbury2 proposed provisions with
those of the EMG Order.

4.3

PoTLL has therefore asked Highways England to suggest proposed
amendments to the Tilbury2 DCO which could deal with their concerns but
which take account of the differing circumstances of the Tilbury2
development.

4.4

In particular, PoTLL has asked Highways England to consider which of its
concerns do need to be on the face of the Order, and which would be able to
be considered as part of the pre-approval process envisaged in the current
draft of the Tilbury2 DCO.

4.5

These proposed amendments are expected to be received in the week
commencing 30 April, with the hope that progress can be made prior to
Deadline 4 and the proposed June hearings.
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APPENDIX 1: EMG ORDER HIGHWAYS ENGLAND PROTECTIVE
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APPENDIX 2: M1 JUNCTION 10A HIGHWAYS ENGLAND PROTECTIVE
PROVISIONS
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