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Introduction
Inter‐tidal Mudflats
1.

The exceptional value of the inter‐tidal mudflats (“ITM”) at North Killingholme Marshes
(“NKM”)1 as a feeding resource particularly to Black‐tailed Godwits (“BTG”) in the critical
autumn moult period: (1) has been the subject of extensive evidence (principally from the
RSPB); (2) has been accepted by the Panel and the Secretary of State for Transport; and (3) is
not in dispute.

2.

The core issue in this case is, and from the RSPB’s perspective always has been, whether there
can be confidence that the Managed Realignment (“MR”)/Regulated Tidal Exchange (“RTE”)
compensation proposals at Cherry Cobb Sands (“CCS”) can replace/replicate the ecological
resource lost as a result of the development over the ITM at NKM2.

3.

On that core issue, the position of Natural England (“NE”) has not changed. It correctly
concludes that on the question as to whether the RTE/MR will provide equivalent ecological
function, the work since the Panel’s Findings and Recommendations to the Secretary of State
Report (“the PR”) and the Secretary of State’s Minded to Grant letter has resulted in “No
change” to its previous view (Table 1 line 2 page 7 of NE’s letter of 11th October 2013 – “NE’s
Final Letter”). That view is articulated in its 1st May 2013 letter quoted at in the Secretary of
State’s Minded to Grant letter at para 20. The RSPB agrees. It is that uncertainty particularly in
respect of limited extent of the compensatory mudflats and their questionable quality that
has always been RSPB’s case.

4.

The position now on the core issue (from NE and the RSPB) is thus as it was before the Panel.
There, the RSPB led on the compensation issue with substantive evidence from leading
experts in the field. It therefore incorporates by reference its evidence and submissions
presented to the Panel but does not repeat them. It is to be noted that no conclusions have
been reached by the Panel on that evidence – and the Panel instead relies on the alleged (and
the RSPB says very limited) potential of adaptative management to overcome those concerns.

5.

The “substantial risk” referred to in NE’s letter of 16th November 2012 and which has been the
subject of extensive evidence from RSPB through the statutory processes mainly relates to:
“the unproven potential for an untested system of [RTE] cells to provide the compensatory
mudflat habitat necessary to support an internationally‐important population of [BTG] as well
as large populations of seven other SPA/Ramsar waterbirds”: NE’s Final Letter para 10.
“…the success or failure of the compensation measures hinges on the ability to re‐create
equivalent functioning habitat; the preferred feeding habitat for the internationally important
populations of [BTG].” NE’s Final Letter para 27.

6.

1
2

NE’s Final Letter was written:
a. after all the most recent intertidal benthic invertebrate surveys (“the Recent Surveys”)
had been considered (provided to NE before 1st October 2013); and
and in particular the central area which will be wholly lost as a result of the development.
Able accepts that any wet grassland is a “buffer against failure” rather than a principal feeding resource: page 44 CEEMP.
It is not suggested that the wet grassland should be relied on long term as replacing/replicating the ecological resource
lost from the mudflats and therefore it would be wrong in principle for the Secretary of State to rely on the wet
grassland as meeting the feeding needs of the BTG. However its importance as a roosting area is agreed and it needs to
remain in perpetuity to fulfil this function.
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b.

7.

taking into account all the “adaptive management” potential within the confines of the
RTE/MR itself under the CEMMP.

Given:
a. the highly experimental nature of the proposals and the lack of any comparable soft mud
feeding habitats by RTE examples elsewhere;
b. the highly challenging environment within which the proposals have to work;
c. the very limited scope for underperformance given the limited size of the ITM to be
provided (just over 1:1 and at times substantively less than 1:1);
d. the very limited scope for adaptive management in the event of the feeding habitat not
reaching the required standard – see CEMMP page 23 with the only relevant adaptive
measure being to try to increase invertebrate colonisation by increased flows;
e. the matters raised by the RSPB in evidence (see e.g. PR para 10.142 – 10.146) in respect
of which no conclusions have been reached by the Panel and in respect of which the
Panel relied only on the alleged scope for untested adaptive management within the RTE
(see e.g. PR para 10.188 – 10.195); and
f. the substantial gaps and flaws in the methodology of the Recent Surveys and associated
analysis and target setting procedures.
the RSPB’s position is that the Secretary of State can rationally have no confidence that the
RTE/MR here will replicate/replace the ecological function lost.

8.

Given that significant risk the RSPB’s case is and always has been that:
a. the physical size of the RTE/MR should be bigger to provide scope for under‐performance
and not so close to 1:1 (and at some times of the cycle less than 1:1) as is now proposed;
and/or
b. the CEMMP should provide for substantive alternative measures (or a contingency) in the
event that the RTE/MR experiment is not as successful as it needs to be to replicate the
ecological function lost.

9.

NE share that view: NE Final Letter para 28 and 29. It rightly requires that contingency
measures be provided so as to mitigate the risks of under‐performance in the RTE/MR.

10.

Able refuses: para 10.3.2 Able’s Response to the Secretary of State’s Minded to Grant letter,
October 2013 (“Able’s Report”). It refuses on a misconceived basis ‐ namely that the concern
is “total failure” (para 10.3.3). On the contrary, the concern is not “total failure” ‐ it is
underperformance so as to not to replicate the ecological function lost.

11.

In any event, its own CEMMP (red boxes on page 43) and Able’s Report para 10.3.3 recognise
the potential need for further measures. Yet if that need arises: (1) the CEMMP only requires
the Secretary of State to be informed and makes no provision for further measures to be
taken; and (2) the CEMMP para 10.3.3 gives no indication as to how any further measures
could/would be delivered or when. Fundamentally, there is no mechanism in the CEMMP or
the draft Development Consent Order (“DCO”) for such further measures to be provided
(outside of the confines of the RTE/MR itself).

12.

There, on the core issue, thus remains a substantial risk that the RTE (even with adaptive
management provided for in the CEMMP) will not replicate the ecological function lost and
there is no mechanism to remedy the consequent failure to comply with the terms of the
Habitats Directive.
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13.

That this position has been reached is not surprising. The maximum size and parameters for
the MR/RTE were set by Able well before it had started to understand: (1) what the
compensation had to meet – namely the ecological function lost; (2) what the ecological
requirements of BTG were; and (3) what the risks associated with trying to replicate the
exceptional NKM were. It thus created an artificial constraint for the ambit of inter‐tidal
mudflat compensation before it had understood what that inter‐tidal mudflat had to deliver.
That wrong starting point has resulted in the last minute and, in the RSPB’s view, poor
evolution of the proposals from a MR (which the RSPB showed would not work) to an RTE and
in the basic problem that the physical parameters for the compensation are simply too tight.

Wet Grasslands
14.

The CCS wet grassland (“WG”) proposals combine two elements: the roost which is welcome;
and the WG which may be capable of delivering some food resource but which is no substitute
for ITM.

15.

East Halton is too far removed from CCS/NKM or any ITM to provide any meaningful
compensation.

Procedure
16.

It is plain that, on a correct understanding of the core issue, the Secretary of State (and NE)
have serious concerns as to the extent to which adaptive management within the RTE/MR can
overcome the substantial risks identified.

17.

That is, with respect, the very issue which led to several days of hearings and numerous stages
of written representations through the statutory processes – the RSPB’s case was that no
matter what adaptive management was adopted it could not overcome the basic problem
with the compensation scheme – namely that it was too physically constrained and that the
potential for underperformance was plainly too great. The Panel simply does not address that
basic point.

18.

Given the way in which Able pursued its case (which was the subject of detailed objection by
the RSPB at the time) much of the material emerged after the close of the hearings and/or in a
time frame which made it impossible for the merits of Able’s analysis to be addressed by the
RSPB. That was a consequence of Able not working up its proposals properly in advance of
applying for the DCO. The consequence of this was that matters such as invertebrate surveys
had to be put off until later ‐ and could not be tested through the statutory processes. The
scope and content of the final draft of the CEMMP could not be tested. The RSPB therefore
was denied the opportunity given to it by the statutory scheme to test and challenge in the
proper forum Able’s assertions in respect of the adequacy of the CEMMP and the robustness
of the invertebrate surveys (both always key to the RSPB’s case).

19.

The Secretary of State’s process now adopted is plainly not an adequate substitute for the
Panel processes. The RSPB repeats its procedural objections which are fundamental to the
appropriate operation of the DCO scheme. If (as here) at the end of the statutory processes,
and after all the evidence has been tested, there remains a substantial risk that the ecological
function lost will not be replicated, it is not appropriate to give Able a further chance to
demonstrate that which it failed to demonstrate through the statutory processes.
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Detail
20.

The RSPB does not intend to repeat its submissions on the evidence presented to and heard
by the Panel. Those submissions though remain highly relevant to the issue now being
considered and are incorporated by reference. Given that the Panel has not seen the need to
resolve the key issues raised because of its reliance on adaptive management, the Secretary of
State will need to address them.

RTE/MR ‐ Engineering
21.

No new information has been provided as to how the RTE will be engineered and will be
operated. All the material in Able’s Report was before the Panel (albeit in a different form and
using different words) and the RSPB has provided extensive comment on it. The physical
starting point for the RSPB concerns has therefore not changed at all.

22.

Further, the management measures have not been changed in any material way from that
which was before the Panel. RSPB’s case is, and always has been, that despite the physical
proposals and the management measures, there could be no confidence that the RTE/MR
would replicate the ecological function lost.

23.

NE’s Final Letter para 20 (3)(a)(i) is wrong – “further details” have not been provided.

24.

The only things that have changed in respect of the RTE/MR engineering are:
a. the management agreement to secure delivery. It is difficult to see what this adds to the
terms of the DCO or how it can materially affect the risks of underperformance; and
b. the 15cm depth of mud – which was already within the scope of the adaptive
management pursuant to the CEMMP.

25.

The key points are as follows:
a. the total quantum of ITM is as previously (CEMMP para 5.2 page 17) – and thus the
physical scope for addressing any underperformance does not exist. The RSPB maintains
its position that given the risk, provision of (at best) just over 1:1 compensation for prime
ITM in an highly experimental RTE in a very challenging environment is simply wrong. It
can only be a valid approach if there is very substantial confidence that the RTE will
deliver equivalent quality ITM to that lost. The RSPB does not repeat but relies on its
evidence as to the actual useable ITM to be available at different parts of the tidal
monthly cycle in its evidence;
b. the banks/bunds will remain – there is no scope for adaptive management to remove
these if the RSPB’s concern (PR para 10.143) is well founded;
c. the fields remain flat with no scope for altering this. As a matter of basic fact this is a sub‐
optimal (and plainly less good than at NKM which is what has to be replicated) feeding
environment for the BTG. It is undeniable that where they have a choice they feed on the
edge of the rising or falling tide and not in 10cm of water;
d. there remains no details of the dredging activities and their impacts. These operations
will be very substantial indeed and will require intense operations over the whole of each
cell on a regular (5 or 10 year) cycle. No detail as to how this will be achieved is provided
despite the RSPB’s repeated concerns on this aspect. The CEMMP page 21 simply states
that various measures could be taken. The dredging regime and the demonstration of its
efficacy is fundamental to the long term efficacious of the compensation ITM. Unless
these details are known the risk of substantial impacts on the invertebrate population
and thus on the feeding resource are obvious and have been the subject of repeated
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e.

evidence from the RSPB which has not been addressed. The RSPB agrees with NE’s
summary of the position at para 20 (b)(iii) of NE’s Final Letter;
the potential for the site to accrete to saltmarsh remains substantial and to prevent this
will require regular, untried and untested human interventions which have the obvious
potential to impact on the quality of the feeding habitat.

Food Resource
26.

Whatever is physically delivered, the purpose of the engineering and the management is to
ensure that adequate food resource is delivered in an environment where BTG especially can
exploit it.

27.

That requires consideration of the food resource necessary for BTG.

28.

It is common ground that they rely heavily on large Hediste. That is why the CEMMP correctly
requires surveys to consider the size and not just the abundance and biomass density – see
page 2 CEMMP ‐ “within a suitable size range to be consumed by specific birds”; “size classes”.
The abundance of other species and of small Hediste tells one very little as to the suitability of
the site for BTG because it does not demonstrate the abundance or biomass of the large
Hediste on which BTG depend.

29.

Large Hediste (the Hediste on which BTG feed) burrow to up to 30cm and will rapidly retreat
to that depth when disturbed3 (page 250). Surveys entail exactly the sort of disturbance which
will trigger this behaviour. This basic point will not be controversial and is well understood by
all relevant experts. It is therefore necessary for the surveys to go down to 30cm at least to
ensure that the larger Hediste are sampled.

30.

Inexplicably, this was not done in the most recent surveys. The depth of the samples was only
15cm. Thus, the Recent Surveys still do not properly address the key BTG prey. It appears that
a generic invertebrate study has been conducted – a general biotype assessment – but that is
not the issue here and the survey is not fit for purpose.

31.

Further, despite the correct approach at page 2 of the CEMMP, the studies do not assess the
size of the species in the samples. There is thus no evidence in them of the abundance of
relevant size prey for BTG. This is a basic flaw in the surveys which means they are simply not
relevant to the key question here – namely whether for some reason NKM provides an
exceptional food resource for BTG which the fact of their presence in vast numbers strongly
suggests and whether an RTE at CCS can replicate that.

32.

Further Able assume that the results at the open ITM at CCS can be replicated in the RTE. This
is a very bold and non‐precautionary assumption. Much evidence has been given on this – the
rate of distribution of spat or juveniles; the depth of water column and settlement; the water
throughput compared to open water and thus the potential for invertebrate colonisation; the
quality of the environment for the benthic communities. None of these points are addressed
further by Able’s Report and the RSPB is therefore content to rely on its existing evidence in
respect of these matters. One key point is repeated though. It is self‐evident that at NKM

3

Esselink, P. & Zwarts, L. (1989) Seasonal trend in burrow depth and tidal variation in feeding activity of Nereis
diversicolor. Marine Ecology Progress Series 56, 243‐254 (Neredis is the name for Hediste) at pages 244 – 245 and 250.
The larger the specimen the deeper it digs up to 29cm. Surveys for Hediste customarily go down to 30cm – see Durell
study in Poole Harbour (Durell, S.E.A. LE V. DIT., Caldow, R.W.G., McGrorty, S., West, A.D., Stillman, R.A. & Humphreys, J.
2008. Population structure and secondary production of the ragworm Hediste (Nereis) diversicolor in Poole Harbour, UK.
Proceedings of the Dorset Natural History and Archaeological Society 129: 163‐174).
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there is a substantial depth of accessible mud to the key prey species. By virtue of the limited
scope for allowing siltation at the RTE/MR (given how close the mAOD are to the point at
which salt marsh develops) and the requirement for the base of the RTE to prevent water
percolation, the strata at NKM (and even at CCS foreshore) cannot be replicated in the
RTE/MR. This point appears to be still overlooked. Able’s confidence (Report para 7.1.3 –
7.2.3) is misplaced. There are no other RTEs that have been delivered to meet the need for
soft mudflat for the prey species required by BTG.
33.

The position re: food resource has therefore not moved on in a way which can logically
provide any greater confidence that the RTE will deliver the requisite quality of feeding habitat
to replicate that lost.

34.

It is to be noted that NE has unspecified concerns about the target setting process which will
need to be resolved: NE Final Letter para 20 (3)(a)(iii). RSPB considers that the target setting
regime is not fit for purpose for essentially the reason set out above. It does not address the
relevant issue – namely abundance of relevant sized Hediste.

35.

In any event, under any normal process, the surveys would be subject to peer review and
critical examination including by the RSPB. The surveys lack any detail which allows the results
to be verified. Understanding of the detail behind the “headlines” is fundamental to any
proper evaluation of the results and simply cannot be done on the information available.

36.

The recent surveys provide no new material that can rationally increase confidence that the
ecological function lost re: BTG will be replicated in the RTE/MR.

Other Matters Material to the Ecological Function Question
37.

The RSPB concurs with NE that there is no change on any other matter already discussed in
detail in front of the Panel re: the confidence that the ecological function lost will be
replicated.

38.

We are thus, at the same point as we were when the RPSB first commented on the RTE
proposals.

39.

There is no new material, no changes to proposals, and no new evidence to overcome the
concerns of the RSPB which NE shares. In this regard, the Able Report almost entirely repeats
the substance of that which was already before the Panel.

Time Lag
40.

NE advises correctly that whilst there is minor change to the timetable there is no change to
the overall time lag risk. The RSPB agrees. The timeline provided by Able confirms the
concerns of the RSPB as presented to the Panel and does not substantially alter the overall
picture.

41.

The scope to reduce this risk (by e.g. bringing forward the CCS WG) is very slight. The basic
and fundamental point is that there will be at last a substantial gap between the destruction
of the NKM ITM and the full operation of the RTE even on Able’s assumptions (which have
been subject to detailed criticism). After that the colonisation of the suitably sized food
resource will take additional time. In addition, on any view, after each dredging there will be a
further period of the RTE mudflats not delivering the food resource at the settled level
delivered at NKM.
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42.

The Panel’s approach to time lag is wrong in law and takes one sentence of EU guidance out of
context. The overwhelming thrust of both EU and UK guidance4 is that compensation should
normally be delivered before the adverse effect occurs. The guidance recognises that there
may be cases where the compensatory measures may not be fully functioning and that in such
circumstances it may be acceptable to overcompensate. As shown below there is, in reality,
no overcompensation here. In any event, and more importantly, this is not a situation where
the compensation measures are not fully functioning when the harm occurs – this is a
situation where the RTE will still be several years from functioning at the point when the harm
is caused, and may never fully compensate the ecological function lost. There is nothing in the
EU or UK guidance which contemplates such a situation which is inconsistent with the basic
purpose of the legislation.

Conclusion on RTE/MR
43.

It follows that the position remains as in the RSPB’s original case presented to the Panel. On
the key issue ‐namely the quality of the ITM in the RTE ‐ the Secretary of State can have no
confidence that the RTE will replicate/replace the ecological function re: BTG lost at the
exceptional mudflats at NKM.

44.

On a correct analysis of NE’s Final Letter, there has been no change on any relevant aspect of
this issue which has always been the heart of this case.

CCS Wet Grassland
45.

The roosting site is necessary to complete the package lost at NKM and the RSPB welcomes it.
It however requires much further work to make it an appropriate replacement for NK Haven
Pits.

46.

In respect of the WG as a feeding resource (as a buffer against failure not as a permanent
solution to any underperformance at the RTE/MR) – see footnote 2 above.

47.

It is principally developments on the CCS WG which appear to have persuaded NE to reduce
its overall risk analysis. For reasons already addressed, even if there was confidence in delivery
of buffer feeding stocks at CCS WG, that cannot overcome the fundamental problems with the
ITM RTE which is the basic and essential element of the compensation package.

48.

It is to be noted that NE has objected to the approval of reserved matters for development at
CCS WG on the basis that the information provided does not demonstrate that it will function
as part of the package required to compensate for the loss of habitat for the BTG (see
objection dated 4th September 2013). The RSPB agrees. No further information appears to
have been provided since.

49.

The core issue for the RSPB and NE is the ability to maintain the appropriate level of wetness
(non‐saline) on the site which is essential to achieving wet grassland functionality. The RSPB
endorses paragraphs 29 – 31 and annex 3 of NE’s letter of 24th September 2013.

4

European Communities (2000) Managing Natura 2000 Sites. The provisions of Article 6 of the ‘Habitats’ Directive
92/43/CEE. Defra Habitats and Wild Birds Directives: guidance on the application of article 6(4) Alternative solutions,
imperative reasons of overriding public interest (IROPI) and compensatory measures December 2012.
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50.

The current position remains, as was made clear in response to the reserved matters
application, that:
a.

b.
c.
d.
e.

there are a number of values used in the hydrology and water availability calculations
that appear to either be unjustified or inappropriate compromising the validity of the
Water Level Management Plan which is fundamental to the success of the proposals;
there will be insufficient water available to supply the WG in the majority of years;
the requirement for pumping water around during the key season is unrealistic;
the CEMMP targets re: birds only apply after the MR/RTE are fully functional and
therefore do not even start to address the time gap point; and
the limit of change for invertebrate levels is plainly too low – see paragraph 54d below.

East Halton
51.

The RSPB has explained why the site is too distant from suitable ITM habitat to be of
significant value to high numbers of BTG displaced by the development. NE endorses that
view. There is a high level of uncertainty that this habitat will be provide any significant
compensatory value to BTG. There has been no adequate response to this basic point.

52.

Thus the East Halton site does not meet the need particularly in the “time lag” period.

53.

Further, given the basic locational disadvantage, East Halton cannot be viewed as making a
substantial contribution to that which the Panel assumed it would – namely “as much
potential feeding ground available as possible” (PR para 10.163 – 4) to overcome the highly
contentious issue of adequacy of foodstock.

54.

The RSPB has further detailed concerns as to deliverability of suitable habitat and design:
a. originally RSPB was concerned that the site would be a grassland and not a wet grassland.
That issue has now been addressed – that is the change in design referred by NE at para
21 (3c)(a)(i). However, there is no detailed design of the WG irrigation system and no
evidence that the water supply is adequate – only very limited information has been
provided (NE Final Letter at para 21 (3c)(a)(ii));
b. the maximum area which can be delivered under the Able Logistics Park permission is
12ha not 20ha – see condition 52 of the Able Logistics Park permission5;
c. the proposed buffers are insufficient – see RSPB’s email of 8th July 2013 and 29th August
2013 which has not been addressed; and
d. there appears to be no publicly available assessment of the likely available biomass here
or material which can satisfy RSPB or the Secretary of State that a suitable resource will
be delivered here. Objective WG5 (which applies to this site) sets an invertebrate biomass
target of 65g/m2 to be reached within 5 years with limits of acceptable change down to
50g/m2. The RSPB presented evidence to the Panel demonstrating that on Able’s own
logic the site in the interim period would have to deliver 60g/m2. This is above what is
now said to be the acceptable limit of change down to 50g/m2. Therefore, there can be
no confidence that under the CEMMP the site will deliver that which Able recognise it
must. There is no evidence that this biomass is in any event attainable at this site or that
the biomass will be of the size and species relevant to displaced BTG.

5

Able have to deliver 20ha first to the south of the railway. That would leave only 12ha of the 32ha available to
compensate for NKM. The RSPB raises this point because it is important to it that the mitigation for ALP is protected and
is not used up re: Able and NKM.
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55.

East Halton cannot therefore logically be relied on as mitigating the substantial risk of
underperformance at the RTE/MR or overcoming the time lag point. This is also the logical
(albeit unstated) consequence of NE’s analysis.

Able Reliance on Compensation Elsewhere
56.

The RSPB is surprised to see Able re‐raising points which have been comprehensively
addressed by the RSPB in evidence to the Panel. The analysis of other sites as so called
comparables fails to recognise the fundamental differences between those sites and this and
in any event the lesson is clear – proposals which may at first sight seem potentially
acceptable on closer examination prove not to be. It is to be noted that that is what happened
with the recharge at the Dibden Bay Port proposal.

Procedure
57.

The detail on the concerns re: procedure have been set out repeatedly in submissions to the
Panel. The procedure now adopted by the Secretary of State following his Minded to Grant
letter exacerbates those concerns.

58.

The issue of the confidence in the compensation at the RTE/MR was the key issue during the
examination and the subject of intense discussion (in writing and exceptionally orally) during
the examination. The additional oral sessions were required because of the importance and
difficulty of the issues and the fact that NE and the RSPB were raising fundamental points,
leading to Able changing its proposals.

59.

The Secretary of State is plainly not satisfied on the material before the Panel that the risks
are acceptable. That was RSPB’s case from the outset. He is nonetheless allowing Able outside
the statutory processes of the examination to make good (without any proper opportunity for
challenge and without full disclosure of material) major gaps in their analysis. That is contrary
to and not envisaged by the statutory scheme and more importantly risks the Secretary of
State making a decision which is based on a one‐sided understanding of the issues. That would
always be inappropriate. It is particularly inappropriate when the RSPB has throughout been
leading the case on the adequacy of the compensation; has demonstrated why the MR which
was originally proposed (and initially not objected to by NE) was fundamentally flawed and
has provided expert evidence from top experts on a matter of fundamental importance to the
RSPB’s objectives.

What the Secretary of State is Invited To Do
60.

The uncertainty on the replication/replacement in the RTE/MR of the ecological function lost
for BTG in respect of ITM at NKM remains (as NE confirms). There is no realistic scope for
meaningful adaptive management within the RTE/MR to remove this uncertainty or to
address underperformance. It is plain that assuming that the RTE will be able to replicate the
exceptional quality of resource at NKM is plainly not justified and directly contrary to the
precautionary principle. The fact that NE and the RSPB still have fundamental concerns about
the compensation package is exceptional. Adequacy of compensation previously has been
properly grappled with before the end of Inquiries, in technical, physical and legal terms
through detailed design work; detailed analysis of the ecological resource lost and the quality
of the replacement; robust testing, and ultimately agreement on a suitably precautionary
approach. The only case where this was not achieved was Dibden – and there it was because,
as here, the compensation proposals simply would not work.
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61.

In addition there is no meaningful coverage of the time lag.

62.

The Secretary of State is therefore invited to reject the application for the DCO and to invite
Able to come forward with fresh compensation proposals which start from the ecological
function which has to be replicated rather than seeking to retrofit the ecological function into
pre‐determined physical parameters. This will be likely to require a larger RTE/MR site to cater
for the uncertainties and to provide real scope for adaptive management.
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