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INTRODUCTION
1.

This is the Written Representation of PFK Ling Limited (“Lings”) on the second draft of
the draft development consent order in relation to the application for a development
consent order by Suffolk County Council (“SCC”) under the Planning Act 2008 (“PA
2008”).

THE SECOND DRAFT OF THE DEVELOPMENT CONSENT ORDER
2.

The Second Draft of the Development Consent Order (“2dDCO”) continues to include
in Part 3 proposed powers of compulsory purchase of the “Order land” including parts
of the land owned by Lings notwithstanding the shortfall or gap in funding of land
acquisition and absence of justification for the areas envisaged to be taken.

3.

The areas of Order land are identified by descriptions in the book of reference.

AGENDA ITEM 5
POTENTIAL DUST NUISANCE ARISING FROM CONSTRUCTION AND MAINTENANCE
4.

The situation of Lings adjacent to the proposed Southern Approach to the proposed
bridge will result in dust engendered by construction works falling upon the vehicles
kept on Lings’ land for sale.

5.

Page 35 of TR010023-000819 properly recognises the particular potential for such a
nuisance in relation to Lings’ land due to vehicles required to be maintained in shiny
condition being recurrently affected by dust accumulating from envisaged adjacent
works relating to the authorised development:
… the Applicant is mindful of the sensitivity of the landowner’s business to such
disturbance and additional costs and, as such, the Applicant has sought to provide
reassurances to the landowner and their representatives in respect of the
compensation code providing the landowner with protection and recourse to claim
compensation for all reasonable heads of claim in respect of business disturbance,
including the costs of additional car washing to deal with dust caused by construction
works.

6.

Article 54(1) currently proposes a defence to noise nuisance. The Environmental
Protection Act 1990, section 79(1)(d), creates a statutory nuisance in relation to “any
dust” arising on business premises and (e) any accumulation or deposit which is
prejudicial to health or a nuisance.

7.

Further, Requirement 4 in Part 1 of Schedule 2 makes no express provision to provide
for a scheme of dust suppression nor for a scheme of recording vehicles kept on Lings’
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land required to be cleaned of dust from the construction of the authorised
development nor financing of the same.
8.

It can be a defence to nuisance that a party relies on statutory authority. Section158 of
the PA 2008 appears to broaden the opportunity for the statutory immunity
defence to be used:
158. Nuisance: statutory authority
1)
This subsection confers statutory authority for—
a)
carrying out development for which consent is granted by an order
granting development consent;
b)
doing anything else authorised by an order granting development
consent.
2)
Statutory authority under subsection (1) is conferred only for the purpose of
providing a defence in civil or criminal proceedings for nuisance…

9.

It is not appropriate to merely rely on a potential compensation claim for disturbance
where such a statutory defence may defeat such a claim.

10.

Therefore, Lings requests that:
a) Article 3(1) be amended so as to include a new “(f)” that reads:
“section 158 of the 2008 Act shall not apply in relation to HM Title SK 245
554”;
b) Schedule 2, Part 1, Requirement 4, Code of Construction Practice, include an
express requirement to include a “dust management scheme” relating to Lings’
land and that includes provision for ensuring dust suppression during demolition
and construction works relating to the authorised development and a system for
recurring identification of dust affected vehicles and their cleaning, together with
financing of the same. Such a scheme would enable the potential defence of “best
practicable means” to be tested in the event of proceedings for dust nuisance
affecting vehicles for sale on HM Title SK 245 554 during construction.

11.

These amendments are necessary and would ensure that the sensitivity of Lings’
situation to dust is preserved so far as may be practicable during construction works
and, subsequently, during any maintenance of the authorised development.
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AGENDA ITEM 4
12.

By proposed Article 22(1), a power would arise to acquire compulsorily land. By Article
22(2), Article 22 is proposed to be subject to Article 25.

13.

However, important new provisions in Article 25(2)-(3) and (5) propose to entitle as yet
unidentified third parties (“a statutory undertaker”), of as yet unidentified means (if
any), to acquire land. The scope, nature and financial status, of those third parties
remains unknown. It is also not known at this time whether such third party or parties
can provide for compensation required to be paid pursuant to the exercise of those
powers or on what terms this will be done. Consequently, these new provisions should
be deleted. See paragraph 16-17 of “Planning Act 2008, Guidance related to
procedures for the compulsory acquisition of land” and which state:
17. Any application for a consent order authorising compulsory acquisition must
be accompanied by a statement explaining how it will be funded. This statement
should provide as much information as possible about the resource implications
of both acquiring the land and implementing the project for which the land is
required.

14.

No statement has been provided showing how the unidentified third party will fund its
proposed potential exercise of the envisaged compulsory purchase powers. In such a
situation paragraph 16 provides:
16. There may be circumstances where the Secretary of State could reasonably
justify granting development consent for a project, but decide against including in
an order the provisions authorising the compulsory acquisition of the land.

15.

The same guidance applies also to the funding situation envisaged by the Applicant.
By the recent evidence in Appendix E of its document reference TR010023-000819,
the Applicant has evidenced that it cannot show that it will fund the compulsory
acquisition of the Lings land (and other Order land), has no authorisation to exceed the
Scheme Cost identified in Table 4-2 of the Business Case for land acquisition, and, at
best, has a preference to seek third party funding to potential cover an accepted (and
evidenced) current shortfall or gap in authorised land acquisition costs.

16.

Paragraph 16 of the guidance makes clear that the ExA can recommend, and the
Secretary of State can confirm the proposed DCO without powers of acquisition at this
time. It is clear from paragraph 16 that that is not an unorthodox situation and that that
can occur where, as here, the Applicant is not in a position to show how land
acquisition will be funded (as opposed to aspired to be funded). Lings requests that the
ExA recommend severance of Part 3 2dDCO acquisition powers.
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17.

Were the dDCO to be confirmed without powers of acquisition, it would remain open to
the Applicant (or a third party undertaker) to secure funding in due course and to apply
at that time for acquisition powers under appropriate provisions or in partnership with a
relevant authority having such powers and potentially based on the justification of the
DCO (if confirmed). Since the DCO is subject to a time limit, such an approach would
ensure prompt attention to funding certainty if the proposal were to be progressed.

18.

Further, by Article 25(4):
In the case of the Order land specified in columns (1) and (2) of Part 2 of
Schedule 6 (land in which only new rights etc., may be acquired) , the
undertaker’s powers of compulsory acquisition under paragraph (1) are limited to
the acquisition of such wayleaves, easements, new rights in the land or the
imposition of such restrictive covenants as the undertaker may require for or in
connection with the authorised development for the purposes specified in the
corresponding entry column (3) of Part 1 or Part 2 of Schedule 6 in relation to
that land.

19.

Schedule 6, Part 1, Column (2) includes Plot 3-32. That Plot comprises an area of
freehold land immediately north within Lings’ land HM Title SK 245 554 and that is laid
out as a roadway. The Application development proposes a raised embanked bridge
approach to the western end of the roadway. Column (3) of Part 1 confirms that only
new rights remain required to be imposed on Plot 3-32. That is, Plot 3-32 is not itself
proposed to be acquired. Since the scope of Article 22(1) is subject to Article 25(4), the
scope of the acquisition power remains limited to the imposition of new rights.

20.

The roadway land is subject to a right of way under Clause 13.4(i) in favour of the
Nexen land to the north of the Ling’s land. See Appendices A & B hereto.
Consequently, the proposed power of acquisition cannot extend to extinguish the
subsisting right of way over Plot 3-32. Therefore, the area of Plot 3-32 would remain
unavailable for use by Lings for stationing of any vehicles because that would obstruct
the right of way.

21.

This situation also means that the roadway land cannot be made available in due
course.

22.

The Applicant continues to propose changes to its draft DCO terms. However, this
have not to date included the potential for extinguishment of all existing rights over the
roadway land so that it does not remain in due course sterilised from practical use
notwithstanding the proposed creation of an embanked western end. Lings invites the
Applicant to further consider the scope of the acquisition rights that it seeks and their
purpose in relation to Plot 3-32 and reserves its right to add to or respond in due
course also in relation to such.
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23.

The Applicant must have a clear idea of how the land will be used and this is the test
upon which each site must be assessed.

24.

In relation to Plot 3-32, the use of the land is not clear and no evidence is provided as
to why the land is required or the extent of the acquisition. On this basis Plot 3-32
should be deleted from the Book of Reference for the reasons given by Mr Dewey in
paragraphs 6.16-6.19 of his evidence.

25.

The same submissions apply to Plot 5-10 which should also be deleted from the Book
of Reference for the reasons given by Mr Dewey in paragraphs 6.20-6.21 of his
evidence.

26.

The same submissions apply to Plot 5-14 which should also be deleted from the Book
of Reference for the reasons given by Mr Dewey in paragraph 6.22 of his evidence,
being that the acquisition is excessive.

27.

The same submissions apply to Plot 5-31 which should be amended in the Book of
Reference for the reasons given by Mr Dewey in paragraph 6.23 of his evidence.

28.

The same submissions apply to Plot 3-57 which should also be deleted from the Book
of Reference for the reasons given by Mr Dewey in paragraphs 6.24-6.28 of his
evidence.

29.

The same submissions apply to Plot 5-28 which should also be deleted from the Book
of Reference for the reasons given by Mr Dewey in paragraphs 6.29-6.30 of his
evidence.
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APPENDIX A
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Appendix B
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These are the notes referred to on the following official copy

The electronic official copy of the title plan follows this message.
Please note that this is the only official copy we will issue. We will not issue a paper official copy.
This official copy was delivered electronically and when printed will not be to scale. You can obtain a paper
official copy by ordering one from HM Land Registry.
This official copy is issued on 06 September 2018 shows the state of this title plan on 06 September 2018 at
12:06:45. It is admissible in evidence to the same extent as the original (s.67 Land Registration Act 2002).
This title plan shows the general position, not the exact line, of the boundaries. It may be subject to distortions
in scale. Measurements scaled from this plan may not match measurements between the same points on the
ground.
This title is dealt with by the HM Land Registry, Kingston Upon Hull Office .

This official copy is incomplete without the preceding notes page.

