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1.

Introduction

1.1

The following information is provided by the Port of London Authority (“the PLA”) in
respect of an application for Development Consent submitted by Transport for
London (“TfL) for the Silvertown Tunnel Order (“the DCO”). It sets out the PLA’s
post-hearing submission, including its written submissions of oral case.
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Issue Specific Hearing on Traffic/Transport Modelling, Forecasting and User
Charging and Economic Issues

2.1

The agenda for the ISH states at item 6:
Further to the Applicant’s response to ExA’s FWQ DN3 [REP1-169], which identifies
Thames Wharf as the only safeguarded wharf which would be adversely impacted by
the construction of the scheme, and the Port of London Authority (PLA)’s submission
for DL2 [REP2-104], which describes potential impacts at other safeguarded wharves
along the relevant stretch of the river Thames which are at risk of disruption to some
degree and raises concerns that the Applicant’s response to DN3 did not consider
potential impact upon access to other safeguarded wharves (Northumberland,
Orchard, Peruvian, Manhattan, Sunshine, Angerstein, Murphy’s, Victoria Deep Water
Terminal, [Tunnel Glucose] Brewery and Northumberland Wharves), please could the
Applicant and PLA provide an update on this matter? PLA considers that disruption
to some of these wharves could be significant and adverse.

Thames Wharf

2.2

Thames Wharf is the only safeguarded wharf that would be used for the construction
of the authorised development. The PLA has set out in paragraph 13.5 of its Written
Representations (WR) [REP1-053] details of land ownership and operators at
Thames Wharf. At paragraph 13.6 of its WR it provides details on the waterborne
cargo handling operations that take place on Thames Wharf along with recent
tonnages.

2.3

The PLA’s consideration of the impact of the Scheme on Thames Wharf focuses on
the current waterborne cargo handling operations undertaken by Keltbray from the
river Thames frontage of the wharf. As a result of the need to vacate the land that
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they currently occupy for the construction period, Keltbray would have to seek an
alternative operating base. It is understood that Keltbray want to increase operations
and to consolidate onto one site. The area is attractive due to proximity to main
markets.

2.4

Along the relevant section of the river Thames on the North bank there are the
following safeguarded wharves: Northumberland, Orchard, Thames, Peruvian,
Manhattan and Sunshine (see plan attached at annex 1 for locations).
Northumberland is in waterborne cargo handling use; the PLA is seeking to acquire
Orchard Wharf by compulsory purchase but it is unlikely that a confirmed order would
be in place before construction of the Scheme begins; Peruvian Wharf should
become operational following its acquisition by the PLA in late 2017 and Manhattan
and Sunshine Wharves are owned by a property developer and it is possible that
they will need to be compulsorily purchased to bring them back into waterborne
cargo handling use. There are currently therefore no options to relocate Keltbray’s
operations to a safeguarded wharf in the relevant section of the river Thames within
the required timeframe. Consequently, if Keltbray do manage to relocate to a site
within the area, it is questionable that it would be to a safeguarded wharf and there
may be no option other than to relocate outside of the relevant section of the river
Thames and/or to transport the cargoes by road.

This sits uncomfortably with

planning policy that seeks to increase the amount of freight transported by water and
transfer it from road to more sustainable modes of transport (see for example policies
5.18, 5.20 and 7.26 of the London Plan).

2.5

The PLA understands that following construction of the Scheme, Thames Wharf will
be reinstated to its pre-scheme condition and access to Thames Wharf would be
reinstated onto the realigned Dock Road. The safeguarded status of the wharf would
remain. If Keltbray relocate it is unlikely that they would return to Thames Wharf and
the Scheme could therefore result in their permanent loss from Thames Wharf.

2.6

In their Comments on WR – Statutory Bodies [REP2-044] the Applicant sets out on
page 103 how negotiations on compensation are not required with tenants. The
Applicant states on pages 104 and 105 that because Keltbray occupy Thames Wharf
on a short term lease and that the occupation of the land by Keltbray will have
ceased ahead of the land being required for the Scheme it follows that negotiations
on compensation are not required.

The Applicant also considers that it is not
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reasonable for a publically funded body to make a financial contribution or pay
compensation to relocate businesses where ‘in the absence of the scheme, the
occupiers would not, on the terms of their leases, be in occupation of the land
needed for the scheme.’ In the PLA’s opinion this approach fundamentally fails to
appreciate that the very reason why Keltbray is on a short term lease is solely due to
the Silvertown Tunnel. They were obliged to accept leases with rolling terms only
because of the impending Scheme.

2.7

The applicant refers in its Comments on WR – Statutory Bodies at pages 105 and
106 to the Safeguarded Wharves Review Final Recommendation – March 2013
(SWR) and points to the oversupply of wharves in the sub-region. The SWR in fact
identifies oversupply of capacity, not wharves, and proposes the release of wharves
on viability grounds to reduce surplus capacity. The SWR does not recommend the
release of Thames Wharf.

Furthermore, the document itself has been with the

Secretary of State for approval for almost four years.

The SWR does note the

opportunities for consolidation but it does not advance or make recommendations for
a specific scheme and states in relation to Thames Wharf “Opportunities to
consolidate wharves in the Thameside West area are under consideration and will be
progressed, if appropriate, with relevant stakeholders.” A copy of the assessment
sheet for Thames Wharf from the SWR is attached at annex 2.

The Applicant

identifies Peruvian Wharf as a potential opportunity for relocating the occupiers of
Thames Wharf but they do not recognise that the consent granted to Brett
Aggregates (reference LTGDC-07-171-FUL) was for the entirety of the safeguarded
wharf.

Other safeguarded wharves within the relevant part of the River

2.8

The PLA’s concerns relating to the impact of the Scheme on the other safeguarded
wharves within the relevant part of the river relate to:
-

Navigational access

-

Highways access
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Navigational Access

2.9

The PLA’s concern relating to navigational access stems from the early and current
iterations of the dDCO which would give TfL powers to close (i.e. suspend the public
right of navigation in) all parts of the River within the Order limits and take temporary
possession of them. This could potentially result in complete closure of the River to
users during construction and maintenance, a period of some eleven years
(assuming the planned programme is achieved).

2.10

The PLA has been in written correspondence with the Applicant and has met with
them and amendments have been proposed to the dDCO by both parties. These
include:

-

amendments to the definition of the river area, limiting it to that part of the
River that is within the limits of deviation of Work No.20;

-

amendments to article 29 (temporary use of the land for carrying out the
authorised development) limiting the land within the River Thames of which
TfL may take temporary possession for construction, and only allowing
suspension of navigation over the whole width of the River in exceptional
circumstances or emergencies; and

-

amendments to the PLA’s protective provisions (Part 4 of Schedule 13) to
include the exercise of TfL’s functions under the Order except land acquisition
(so including the article 29 temporary possession powers) in the approvals
process that presently applies only to the construction of the works.

2.11

The discussions between the PLA and the Applicant are on-going.

The PLA is

encouraged by recent progress and the written confirmation provided by the
Applicant to the PLA that it does not intend to sever the river at any point, either
during construction or maintenance. If agreement can be reached on the wording of
the dDCO then the PLA is satisfied that it should be possible for navigational access
to be maintained to the safeguarded wharves.

Highways Access

2.12

Appropriate road access is essential for all safeguarded wharves to ensure that those
that are currently in use can continue to operate and so as not prejudice the
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reactivation of the safeguarded wharves that are not currently in waterborne cargo
handling use.

2.13

As set out in the PLA’s comments on Written Representations [REP2-074] concerns
and requests for information have been raised by land owners (Morden College and
Knight Dragon), lease holders (UandI) and the Royal Borough of Greenwich relating
to access to/egress from the safeguarded wharves in Greenwich: Angerstein,
Murphy’s, Victoria Deep Water Terminal and Tunnel Glucose.

2.14

The PLA is in discussions with the Applicant about this matter so that the PLA can be
certain that appropriate road access is to be maintained to these safeguarded
wharves.

2.15

The applicant in their comments on responses to ExA’s FWQ [REP2-034] states in
response to DN3 that Peruvian Wharf lies wholly outside the Order Limits. The PLA
agrees with this statement. The Applicant also advises that the construction traffic
management plan will ensure that continuous traffic access to Peruvian Wharf will be
maintained during and after Scheme construction. The Applicants Comments on WR
– Statutory Bodies [REP2-044] states on page 98 that the closest local access to
Peruvian Wharf is via the junction between North Woolwich Road and Silvertown
Way to the east.

2.16

The consented and implemented scheme for Peruvian Wharf (reference LTGDC-07171-FUL) envisaged vehicles travelling to and from the wharf via Dock Road and the
tidal basin roundabout.

2.17

The Transport Section of the ES for the implemented scheme at Peruvian Wharf
assumed that traffic generated by the development would be split fairly evenly along
North Woolwich Road with 51% travelling to/from the west and 49% travelling to/from
the East. A 80%/20% west/east split was also tested for traffic along Dock Road and
a 20%/80% west/east split of development traffic along Dock Road (see attached
Transport Chapter of the ES at annex 3). The temporary closure of Dock Road will
therefore adversely impact Peruvian Wharf in that the operator (Brett Aggregates) will
not be able to use the road in the way envisaged in the consented planning
application. This does not appear to have been acknowledged by the Applicant and
the solution proposed by the applicant would result in vehicles having to enter and
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leave the site to/from the East and then double back. Additionally it may lead to
delay, with HGV’s being unable to leave the wharf due to the proximity of the site to
the traffic lights on North Woolwich Road. Amendments may be required to the
phasing of the traffic lights and there may be a need to suspend on street parking to
enable the HGV’s to leave the site. It is also unclear whether the HGV movements to
and from Peruvian Wharf have been assessed in the Scheme’s ES.
2.18

The safeguarding Direction for Peruvian Wharf is attached at Annex 4. The wharf
extends from its River Thames frontage inland but it does not extend to Dock Road.
The land behind the safeguarded wharf (often referred to as the back land) must
therefore include a road from the wharf through to Dock Road and this is secured
through an agreement between the PLA and the owner of the back land.

An

appropriate road is consented through planning permission 16/00286/NONMAT and
is currently under construction (see drawings attached at annex 5).

However a

planning application has been submitted for residential led mixed use development
on the back land (reference 16/02947/FUL) and linked to this, a planning application
has been submitted for “Proposed revised Wharf access road and associated works.”
(reference 16/03183/FUL) (see drawing attached at annex 6). The PLA and the
wharf operator have both made representations to the London Borough of Newham
(copy attached at Annex 7) setting out how if the revised wharf access road is
permitted it would not be possible for vehicles to enter and exit the site safely,
including turning East out of the site. Whilst the application for the revised wharf
access road remains undetermined, if permitted it would, including when the
Silvertown Tunnel Scheme is being constructed, result in the safeguarded wharf
being unable to operate as HGV’s would be unable to turn east out of the site.

Other Matters

2.19

There are two wharves within the relevant section of the River Thames which whilst
not safeguarded are in cargo handling use: Mohawk Wharf and Dock Entrance
Wharf.

See para 13.6 and 13.9 of the PLA’s WR [REP1-053] and the PLA’s

response to the ExA’s FWQ DN3 [REP1-054 ]. Mohawk Wharf is used in conjunction
with Keltbray’s operations at Thames Wharf with vehicle movements taking place
between Mowhawk and Thames wharves. This wharf is not considered further in this
paper.
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Dock Entrance Wharf

2.20

The Applicant considers that, for the same reasons as set out in relation to Thames
Wharf, because the occupier of the wharf is on a short term lease it follows that it is
not appropriate to negotiate compensation and that if the temporary powers are
exercised that the business will be signposted to suitable agents to assist them in
securing a relocation property. The same comments are also made by the Applicant
about wharf consolidation and the use of Peruvian Wharf by Tarmac. The PLA would
reiterate that the consent granted to Brett Aggregates (reference LTGDC-07-171FUL) was for the entirety of the safeguarded wharf.

2.21

Whilst the wharf currently used by Tarmac is not a safeguarded wharf, as set out in
Tarmac’s Written Representation, the Scheme would have a detrimental impact on
the company’s operations.

It is also unclear what would happen to the cargo

currently transported by water to the site and whether this would end up on the road
network.

Bay Wharf and Enderby Wharf

2.22

The PLA also made comment about appropriate access being maintained to the boat
yard facility in Greenwich at Bay Wharf and the proposed Cruise Liner Terminal at
Enderby Wharf. Given that both of these facilities are also accessed from Tunnel
Avenue, access to these facilities will be addressed if access to the safeguarded
wharves is addressed.

3

Issue Specific Hearing on Air Quality, Noise and Other Environmental Issues
10.3 The EA’s response to FWQ DN8 [REP1-061] states that the Applicant had
recently provided a draft technical note assessment on jetty pile scour in the nearshore to the EA, whilst the PLA [REP2-074] considers that avoiding any
archaeological interests (by preservation in situ), is the best solution to avoid the
need for scour protection.
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can the Applicant confirm whether the technical note will be submitted to the
Examination; and



is there now agreement between EA, PLA and the Applicant on whether there is a
need for scour protection in relation to tidal flood defences?

3.1

At the date of the Hearing the PLA had not had sight of the technical note on scour of
the near shore associated with the temporary jetty but the PLA was pleased to note
from the Applicant’s oral submission that no significant scour is predicted.

3.2

The PLA have since the Hearing had sight of the technical note which concludes that
scour around the near shore piles of the temporary jetty will be in the order of 0.46m
deep and 1.61m lateral extent which is consistent with the original hydrodynamic
assessment.

Whilst interaction between the temporary jetty scour and the river wall

may be unlikely, it is noted that a flood defence monitoring and mitigation plan is
being sought by the EA which means there is potential for the reactive placement of
scour protection. The PLA are supportive of a risk based approach providing it is
proportionate (which is also in place for the Thames Tideway Tunnel) and have
agreed with the Applicant that any works within the river (including reactive
measures) will require the approval of the PLA at the appropriate time.

3.3

It is understood that the technical note will be submitted by the Applicant at deadline
3.

10.7 The MMO [REP1-046] has asked for a condition to be included in the DML
regarding the Written Scheme of Archaeology for any archaeological work needed
offshore (in relation to the proposed jetty and dredging). Could the Applicant and
MMO provide an update on this matter and confirm that the wording will be agreed
and it will be included in the next revision of the dDCO?

3.4

The PLA would welcome being consulted on the Written Scheme of Archaeological
Investigation submitted under the DML or via another appropriate requirement or
protective provision to provide comfort against its concerns as set out in the PLA’s
comments on responses to the ExA’s first written question DN8 [REP2-074] relating
to the use of scour protection in the preservation of archaeological interests rather
than avoidance or preservation by record.
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3.5

During the Hearing, the ExA sought clarity from the Environment Agency (EA) and
PLA concerning the responsibility and ownership of the river wall. The PLA is not the
owner of the wall. All works below Mean High Water require a River Works Licence
from the PLA. The power to grant this licence is provided in Section 66 of the Port of
London Act 1968 (as amended). In relation to river walls, the PLA regularly grants a
river works licence to construct new walls for example where they are proposed
riverward of the existing wall, to alter walls and to repair walls.

4. Issue Specific Hearing on the Development Consent Order

4.1.

The agenda for the ISH states at item 4:
Consideration of treatment of river areas in the DCO. Opportunity for the Port of
London Authority (PLA), Marine Management Organisation (MMO) and Environment
Agency (EA) to indicate whether they are now satisfied with the revised wording of
the DCO including the dDML in Schedule 12 and the Protective Provisions in
Schedule 13 Part 4 or, if not, to explain what further changes are required, including
to conditions in Part 2 of the dDML and Requirements in Schedule 2.

4.2.

As reported at the hearing, the PLA has been discussing with the Applicant various
issues and amendments to address its concerns. The discussions having made real
progress in recent weeks, the PLA is hopeful that settlement will be achieved. For
that reason the PLA did not give the ExA details at the hearing. Its comments were
limited to flagging up a few potential problems as the relevant parts of the DCO were
reached. The PLA also mentioned a few points unrelated to specific discussions.

4.3.

At the hearing the PLA did not comment on a number of issues because they were
adequately dealt with by the Applicant. For completeness, this submission includes
those comments.

4.4.

4.5.

The following paragraphs address the ExA’s particular issues on the dDCO.

5. Article 4(2): Although an explanation of the intent behind the meaning of
the word ‘adjacent’ has been given, it is not explicit within the dDCO that this
only refers to land with a common boundary to the Order Limits or to what
distance from the common boundary such a provision would apply. The
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Applicant is invited to consider further how this uncertainty as to the extent
of the applicability of the provisions of the dDCO might be overcome.

4.6.

The PLA agrees with the ExA. There are two issues – (a) whether there must be a
common boundary and (b) what is the furthest distance from the Order land that is
still “adjacent” – and the TfL response does not progress either of them. The fact that
use of “adjacent” is precedented does not mean that it is right.

In the PLA’s

submission, if article 4(2) is to remain the dDCO must make clear—
4.6.1. whether “adjacent” requires a shared boundary,
4.6.2. if it does not, how to decide proximity to the Order land, and
4.6.3. how article 4(2) will operate i.e. what is meant by other legislation being
“subject to” the DCO.

4.7.

As regards 4.6.3, the PLA submits that if article 4(2) remains it should be made clear
on the face of the DCO how article 4(2) affects the operation of e.g. subsidiary
consenting requirements under other enactments, ranging from seeking a licence
from the PLA under section 73 of the Port of London Act 1968 should, say, dredging
operations be necessary outside the Order limits to obtaining approvals in respect of
proposed buildings under the Building Regulations.

4.8.

The PLA’s response to FWQ DC34 raised two further points about article 4(2). First,
the PLA questioned how article 4(2) is intra vires the PA 2008, and particularly
section 120(5).

This is the provision of the PA 2008 that defines the scope of

amendments or other adjustments that a DCO may make in existing statutory
provisions. It is not apparent how article 4(2) fits into any of the four categories
described in section 120(5). TfL’s comments did not address this point.

4.9.

Second, the PLA asked why reliance was not being placed on the general principle
(authorities cited in the FWQ response) that legislation is to be construed so as to
give effect to its legislative intent, in this case to carry out the authorised
development. TfL’s comments did not address this, either.

4.10.

6. Article 5(1): In addition, with regard to vertical deviation, the PLA has
highlighted an inconsistency between the table in Article 5 and the
Engineering Sections and Drawings. This needs to be corrected. This should
be submitted with the post-hearing documents.
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4.11. The PLA has been shown a section showing intended depths.

While it is not

apparent to the PLA that this is in itself wholly consistent, TfL has confirmed that the
authorised development will be subject to an overriding commitment that the main
channel will be maintained at -5.8m CD. Discussions on detailed amendments to
effect this are continuing. The PLA believes it will be possible to reach a satisfactory
outcome to resolve this issue.

4.12.

8. Articles 29(4) and 30(5): The ExA would welcome further explanation for
the inconsistency between these provisions as amended. Without the
purpose for possession being specified, how would it be possible to
understand what length of occupation would be ‘reasonably necessary’.
Current legislative practice appears insistent that periods for temporary
possession are clearly defined.
In addition, how do these articles maintain all rights of navigation on the
river? Under what powers would PLA mooring buoys be re-located
temporarily or permanently outside the Order limits or how would
reinstatement be governed where this would be possible? Part of the answer
may be in paragraph 40 of Schedule 13 Part 4, but this does not seem to
provide a complete answer?

4.13. The PLA agrees with the ExA that both articles 29(4) and 30(5) must require any
notice to state the purpose for possession. The amendments must be drafted in
terms that reflect the wording of, respectively, article 29(5) and 30(6). That is not
achieved in the amended article 30(6) in Revision 2 of the dDCO. The PLA has
provided TfL with amendments to both articles and believes they should be
acceptable. As discussions with TfL are in progress the PLA will not trouble the ExA
with details at this stage.

The PLA will provide the ExA with details if the

amendments cannot be agreed.

Rights of navigation
4.14. As presently drafted articles 29(2) and 30(2) would have the effect that temporary
possession automatically suspends the public right of navigation. As was explained
at the hearing, this does not work in the river, not least because the equivalent of a
road block is not feasible and mariners must be given advance notice. Appropriate
machinery needs to be added in the dDCO.
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4.15. The authority responsible for regulating vessels in the river Thames is the PLA. The
way in which it publicises particular matters to be observed by river users is by the
issue of notices to mariners. In discussions with TfL it has been agreed in principle
that this procedure should apply to the authorised development. Amendments to
achieve this have been provided to TfL. There is precedent for provision of this sort
in the Thames Water Utilities Limited (Thames Tideway Tunnel) Order 2014 (article
47 with administrative provision in Schedule 16, Part 2 (protective provisions for the
PLA), paragraph 6).

4.16. As the dDCO stands at the moment complete closure of the river remains a
possibility without specific restrictions other than necessity for the authorised works.
The PLA is discussing with TfL amendments in the dDCO to secure that closure of
the whole river within the Order limits will only be authorised in specific
circumstances. TfL have said these must be either exceptional circumstances or
emergency. A definition of “exceptional circumstances” has been under discussion
and the PLA has proposed amendments to the dDCO. If this proves problematic it
may be necessary to put the position to the ExA, but the PLA is hopeful that TfL will
agree its proposed approach. The PLA has no difficulty in agreeing to closure in an
emergency.

Moorings
4.17. The moorings that have been identified as requiring permanent or temporary
relocation are the Victoria Dock Barge Road moorings in the area within the Work
No. 20 LoD (“the Work No. 20 box”). These moorings are owned by the PLA. There
may be other mooring or similar facilities that need to be moved. If there are, they
will be the subject of existing river works licences issued by the PLA under section 66
of the Port of London Act 1968.

TfL will have powers to remove moorings and

relocate them but these powers will only operate within the Order limits (paragraph (i)
of the list of ancillary development at the end of Schedule 1 to the dDCO). In the
case of the Victoria Dock Barge Road moorings the need is to relocate them outside
the Order limits, and TfL has agreed with the PLA that the PLA will deal with this.
That is what gives rise to paragraph 40 of Schedule 13.
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4.18. In the event that TfL would like other (i.e. licensed and not PLA-owned) moorings to
be relocated outside the Order limits it will have to seek a river works licence from the
PLA in the normal way.

4.19.

9. Article 58: Why is there a need to refer to the ‘exclusive’ transfer of CA
provisions needing the consent of the Secretary of State (SoS)? Any transfer
including CA functions should be subject to SoS consent? And as
substantial compensation could arise from temporary possession, does the
need to secure SoS approval also apply to the powers under Articles 29 and
30?

4.20. The PLA welcomes TfL’s acknowledgement at the ISH that this article should be
amended to remove “exclusive” and to include articles 29 and 30 in the definition of
“compulsory acquisition function”.

4.21.

11. Schedule 1: … Where in the dDCO is provision for phasing Work No 20
to maintain navigation or for issue of notices to mariners? What in the dDCO
would prevent the combined effect of Articles 17, 29 and 30 causing the
whole river to be closed to navigation for up to 11 years? What provision is
made for the relocation of or maintenance of acceptable access for users of
the safeguarded Thames Wharf during construction and for access to be
maintained or reinstated to all other wharves that may be affected by
construction?
…
More generally, in relation to works ‘for the purposes of or in connection with
the construction of any of the works (and other development?) mentioned
above’, further justification is sought for the breadth of wording used in subsections such as (p), (v) and (w), for example ‘associated plant and
equipment’, ‘temporary structures, storage areas (including storage of spoil
and other materials)…’ and ‘other buildings, machinery, apparatus, works
and

conveniences’

and

‘and

other

ancillary

and

administrative

accommodation’ and the content of sub-section (y) in its entirety.

Phasing and navigation
4.22. As regards phasing Work No. 20 and maintaining access though the affected area of
the river, the PLA is not concerned by the non-availability of navigation through the
14

Work No. 20 box during the construction period. Throughout the period that Thames
Wharf is occupied for construction of the authorised development, its River Thames
frontage will be fully utilised by TfL so that there will not be any vessels requiring
navigation for access to Thames Wharf.

All other river users going to other

safeguarded wharves and other destinations will be able to navigate round the closed
area.

4.23. If for any reason the PLA considers phasing to be required it will be able, under
paragraphs 34 and 35 of Schedule 1, to impose appropriate conditions on its
approval of the specified works and specified functions related to Work No. 20.

Future use of Thames Wharf and access to other affected wharves
4.24. At the hearing the PLA drew attention to an issue related to the ExA’s questions. TfL
has emphasised that it will take only temporary possession of Thames Wharf, which
will then be reinstated ready for use as a wharf. The PLA would like the ExA to bear
in mind that businesses that leave Thames Wharf when, or shortly before, TfL takes
possession of it can be expected to invest in their new sites and so are unlikely to
return. Further detail is in paragraphs 2.6 and 2.19 above.

4.25. As regards effects on other wharves, both during and after construction, the PLA is
concerned that the proposed alterations of Dock Road will impede access to and
from Peruvian Wharf (which is a safeguarded wharf and will be in active commercial
use throughout the construction period and thereafter) and, after TfL has given up
possession, Thames Wharf. The PLA’s Head of Property (Mr. Ball) pointed out the
problem to the ExA at the ASI on 20 January 2017. This point is dealt with in greater
detail in paragraphs 2.17 and 2.18 above.

River closure
4.26. The ExA’s questions about notices to mariners and closure of the river are addressed
at paragraphs 4.14 to 4.16 above.

Other works and development, (p), (v) and (w)
4.27. The PLA notes that most of the works described will be on dry land. To the extent
that they are in the river they will be subject to regulation as they will be specified
works and so subject to the PLA’s approval under paragraph 34 of Schedule 13.
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12. Schedule 2: … With regard to Requirement 5(2), are the relevant

4.28.

planning authorities, the EA and PLA satisfied that these plans only require
consultation with the named bodies and not approval?
Do all the subsidiary plans referred to in relation to the CoCP require
definition within the dDCO either explicitly or by clear reference to the CoCP
or ES?

4.29. In its response to DC94 the PLA indicated its concern to approve the following plans:
Requirement

Plan

Consultee (dDCO Rev 2)

CEMP

Relevant planning authority

Construction Site River Strategy

Relevant planning authority

Emergency Plan

LFEDA

Lighting Management Plan

Relevant planning authority
EA

5(2)(a)
5(2)(b)
5(2)(c)
5(2)(e)

4.30. The planning authorities’ jurisdiction extends to the river. However, in practice the
planning authorities concentrate on dry land and do not have the PLA’s special
expertise.

The PLA’s functions make it directly comparable with the planning

authorities as regards the river Thames.

4.31. The PLA also has functions it exercises in emergencies. In addition to providing
specialist vessels e.g. to deal with oil spills, it undertakes a coordination and
supporting role working with the MCA, LFEPA and the Metropolitan Police via
Thames Barrier Navigation Control.

It brings specialist knowledge of handling

emergencies on the river.

4.32. As the navigation authority the PLA has a direct responsibility for ensuring that the
use of lights on or affecting the river is safe for river users navigating on the river.
This is acknowledged in paragraph 39 of Schedule 13, which requires TfL to comply
with the PLA’s directions regarding lighting works in the river and screening such
lighting. (Amendments have been proposed to TfL to extend this to apply to lighting
placed in the exercise of functions under the DCO.) It will also be open to the PLA to
impose conditions as to lighting when it approves specified works or specified
functions under schedule 13. However, those provisions relate to specific cases.
The PLA’s strategic function regarding lighting and navigational safety means that it
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should have the same level of participation in the plan that will govern the individual
cases. That will also be advantageous to TfL in ensuring that when it applies the
Lighting Plan it is likelier to satisfy the PLA’s requirements.

4.33. The PLA is the authority with sole responsibility for regulating the use of the river and
operations in it. It is also apparent that the PLA is the only source of real expertise in
regulating ‘wet’ operations, which give rise to issues significantly different from the
more familiar operations on dry land. It is essential for all these plans to be in a form
that works satisfactorily in the river and the PLA submits that this will only be
achieved if the plans are approved by the PLA. Consultation will not be sufficient.

4.34.

14. Schedule 12: As most of the conditions refer to the river as defined in
paragraph 1, please explain the justification for a distinction between the
river area and the area defined in 3(3) as the area within which licensed
activities may take place?

4.35. The DML is not in itself a PLA issue.

The PLA’s interest is in avoiding any

inconsistencies within the dDCO. The PLA does not consider the definition of “the
River” in the DML to be problematic. In paragraph 2 the definition refers to the river
within the PLA’s jurisdiction, and the MMO’s representative explained at the hearing
why that definition had been adopted. The paragraph 3 coordinates simply state
where in the River the licensed works are to be located.

There is therefore no

inconsistency within Schedule 2. Moreover, as the River as defined is the area within
which the PLA’s protective provisions operate, there is no inconsistency with Part 4 of
Schedule 13, either.
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5. Issue Specific Hearing on Compulsory Acquisition

5.1.

As was explained at the CA ISH, the PLA has put proposals to TfL regarding
compulsory acquisition which it is believed should lead to settlement on the matters
of concern to the PLA. TfL was not aware of these at the hearing, which is why the
Panel was told about a concern relating to the compensation regime which the PLA
has decided does not after all need to be addressed. As indicated at the hearing,
the outstanding issue regarding compulsory acquisition, which is with TfL at the
moment, concerns the regime applicable to compensation for temporary possession.

5.2.

The ExA is aware that the compensation code does not cater for temporary
possession without the acquisition of any interest in the land occupied. That is why
provision for temporary possession contains its own compensation provision
requiring the payment of compensation for loss or damage caused by reason of the
temporary possession (see articles 29(7) and 30(8)). That captures actual loss and
damage suffered and, as the PLA stands to suffer such loss or damage, it should
have the benefit of this provision in articles 29 and 30. Uniquely, the PLA also has a
financial interest in the temporary river works (essentially the temporary jetty and
any associated Work No. 20 works).

If these works were constructed without

special authorisation they would require a river works licence granted under section
66 of the Port of London Act 1968.

In this case, the equivalent of section 66

approval is the specified works approval procedure in Schedule 13 (see paragraph
34).

That, however, does not fully replicate the 1968 Act regime.

In addition,

sections 66 and 67 provide for the payment of consideration for a licensed structure,
and TfL has acknowledged that the same should apply to the temporary works. This
is given effect to in paragraph 48 of Schedule 13, which applies sections 66 and 67
to those works.

5.3.

Understandably, TfL sought to prevent any duplication of the compensation payable
to the PLA, and hence (it is understood) the addition of article 29(12). It appears TfL
did not appreciate that the 1968 Act only captures consideration for the licensed
structure, not loss or damage. The result is that, as currently drafted, the dDCO
provides for the PLA to receive compensation in respect of the temporary works but
not for loss or damage it may suffer.
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5.4.

From informal conversations the PLA believes this to have been unintentional. The
PLA has addressed the point in amendments put to TfL which, in light of those
conversations, it hopes and expects to see accepted.

The PLA is therefore

reasonably confident that settlement on compulsory acquisition issues will be
reached.
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