A19 / A184 Testo’s Junction Improvement
TR010020
7.25 Written Submission of Applicant’s case put orally and responses to
ExA’s questions raised at Issue Specific Hearing (5) on 1 March 2018 2018
Planning Act 2008
Rule 8(1)(k)
Infrastructure Planning (Examination Procedure) Rules 2010

Volume 7
March 2018

A19 / A184 Testo’s Junction Improvement
Written Submission of Applicant’s case put orally and responses to
ExA’s questions raised at Issue Specific Hearing (5) on 1 March 2018

Infrastructure Planning
Planning Act 2008
The Infrastructure Planning
(Examination Procedure) Rules 2010

A19 / A184 TESTO’S JUNCTION
IMPROVEMENT
The A19 / A184 (Testo’s Junction Improvement)
Development Consent Order 201[ ]

____________________________________________________
WRITTEN SUBMISSION OF APPLICANT’S CASE PUT ORALLY
AND RESPONSES TO EXA’S QUESTION RAISED AT
ISSUE SPECIFIC HEARING (5) ON 1 MARCH 2018

____________________________________________________

Regulation Number:
Planning Inspectorate Scheme
Reference
Application Document Reference
Author:

Rule 8(1)(k)
TR010020

Version
Rev 0

Status of Version
Submitted for Examination Deadline 5

Date
March 2018

TR010020/APP/7.25
A19 Project Team, Highways England &
Jacobs

Planning Inspectorate Scheme Ref: TR010020
Application Document Ref: TR010020/APP/7.25 (Volume 7)

A19 / A184 Testo’s Junction Improvement
Written Submission of Applicant’s case put orally and responses to
ExA’s questions raised at Issue Specific Hearing (5) on 1 March 2018

Page Left Intentionally Blank

Planning Inspectorate Scheme Ref: TR010020
Application Document Ref: TR010020/APP/7.25 (Volume 7)

A19 / A184 TESTO’S JUNCTION IMPROVEMENT SCHEME
APPLICANT’S SUMMARY OF WRITTEN SUBMISSIONS AND RESPONSES TO THE EXAMINING AUTHORITY’S SCHEDULE OF ISSUES AND QUESTIONS
FOR ISSUE SPECIFIC HEARING 5
SUBMISSION DATE – DEADLINE 5 (8 MARCH 2018)

Introduction


This document sets out the Applicant’s responses to the Examining Authority’s (ExA) questions on the draft Development Consent Order (dDCO) for the
A19/A184 Testo’s Junction Improvement Scheme (the Scheme) for ISH5 set out in Annex B to the letter issued by the ExA on 21 February 2018.



As discussed and agreed at Issue Specific Hearing 5 (ISH5) into the dDCO which took place at the Royal Station Hotel, Newcastle upon Tyne from
10.00am on Thursday 1 March 2018 the responses set out in the table below are submitted at Deadline 5 (8 March 2018) in lieu of a written submission of
the Applicant’s case put orally at ISH5.



Where specific comments were raised by the Applicant at ISH5 beyond those in response to questions from the ExA these are set out below.

Matters arising from ISH4


Following on from comments made by ExA at ISH4 the Applicant confirmed that it had given further consideration to the inclusion of the main construction
compound as a numbered work within the dDCO. The applicant confirmed that it recognised its inclusion as a numbered work could allow for ease of crossreferencing with the forthcoming Downhill Lane Junction DCO submission.



The Applicant advised that inclusion of the main site as a numbered work would be a departure from Highways England DCO precedent and would
therefore require further discussion with Highways England colleagues before a final decision could be taken.



The Applicant sought confirmation from the ExA that the inclusion of the worksite as a numbered work was of a technical nature rather than a material
change and would lead to no greater ramifications in terms of comments by IPs than any of the other minor amendments being considered. The Applicant
noted the ExA’s response that this was correct.



Following further review undertaken subsequent to the hearing, this amendment has now been made to the dDCO submitted for deadline 5 (see Schedule
1, new work 31) and also reflected in updated versions of the other application documents in which the work numbers are referenced.
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South Tyneside Council


The Applicant advised that it had concluded discussions with South Tyneside Council and that the side agreement referred to in the statement of common
ground needed to be completed including legal formalities, formal signature and execution.



The Applicant advised that South Tyneside had given the Applicant permission to report on their behalf that they have no further concerns with respect to
the DCO application.



Following on from an action at ISH4 the Applicant confirmed that it had reported the recent judicial decision on Client Earth’s air quality plan legal challenge
to South Tyneside Council. The Applicant noted that South Tyneside Council confirmed verbally that the decision had no implications for this Scheme.

Natural England


The Applicant updated the ExA to confirm that discussions continued with Natural England and that the Applicant anticipated matters to be fully settled by
deadline 5.

ExA’s Schedule of issues and Questions

Q
No.
1.

Examining Authority’s Issue or Question

Applicant’s Response

Approach to Precedent
In the ‘Applicant’s Responses to the Examining Authority’s
Questions on the Draft’ DCO (Document 7.9) submitted at D1
[REP1-016] in section 2, the Applicant set out its response to ExA
issues and questions about the approach to be taken to precedent
in the drafting of DCOs. Advice in the Planning Inspectorate’s
Advice Note 15 (AN15) (in paragraph 2.5.1) is clear and accepted,
as are the public policy reasons for following precedent set out in
paragraph 2.5.2.



As noted in its responses to the Examining Authority’s Questions on the
draft Development Consent Order (dDCO) (document reference
TR010020/APP.7.9), the Applicant has ensured that the dDCO is based on
a well-established body of highways DCO precedent. The Applicant does
not regard the dDCO for this application as a test case, giving rise to new
drafting conventions which it will seek to apply in respect of future
applications. Rather, the dDCO is the product of the substantial drafting
practice and precedent which proceed it.

However, it remains equally important to test a dDCO in
Examination to ensure that any precedented provisions ‘are
relevant or remain appropriate for that particular application or



Six highways DCOs have been made where the applicant was either
Highways England or its predecessor, the Highways Agency. A further six
highways DCOs have been made where the applicant was a local authority.
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proposed application’ (AN15 para 1.1) and therefore remain
supported by NPS policy and responsive to the context of the
application. Precedent is of persuasive value, but it is not
directive. There should be no circumstances in which a provision
is accepted without test, merely because an equivalent provision
has been included in a made DCO for a broadly equivalent
proposal.
In turning its mind to the consideration of precedent, the ExA is
conscious that strategic highways applications by Highways
England do not benefit from a fully developed body of established
practice and precedent. There are currently two made DCOs in
which the applicant was Highways England, those for the A14
Cambridge to Huntingdon Improvement Scheme and the M20
Junction 10A. There are a further 4 made DCOs where the
applicant was the Highways Agency, pursuing analogous
development purposes to those of Highways England. Amongst
the made DCOs for strategic highways, there are clear and
material differences in circumstances and approach, for example
between the approach taken to the ‘green field’ development of a
new alignment (such as the A14), as distinct from on-alignment
improvements such as in this application. There are also less
clear differences of approach, such as those between the made
DCO for the A19 / A1058 Coast Road Junction Improvement and
this application.
Whilst there is a degree to which established practice can be
distilled from the decisions in respect of strategic highways DCOs,
there is not yet the same body of precedent as there is in other
fields of NSIP development (such as offshore wind farm
development, in respect of which there are 16 made DCOs to
consider).
The Applicant has made clear in its submissions (see [REP1-016]
at paragraph 2.5.2(b)) that it is seeking as far as possible a
standardised set of provisions for a substantial number of similar
DCOs required to deliver the RIS. This is a laudable aim, and of
particular relevance in relation to an application such as the one in
this case, which is likely to form the first of a number relating to
similar circumstances (the upgrading of a roundabout to a grade
separated intersection and/or to a closely associated pair or group
of projects, delivering on-alignment improvements within a

Though relating to the local and not the strategic road network, these DCOs
are still informative to the drafting of DCOs relating to the strategic highways
network (containing, as they do, largely analogous provisions) and were
made by the same government department that will decide upon this
application.


The Applicant therefore considers that it is justified in referring to the full
body of highways precedent in relation to this application. This approach
ensures that both the ExA, the Secretary of State (SoS) and, indeed, the
wider public can be content that the Applicant is not seeking any new or
novel powers, rights or, more generally, changes to the way highways
Nationally Significant Infrastructure Projects (NSIPs) have been consented,
constructed and operated successfully since the Planning Act 2008 came
into force.



The Applicant also considers that its approach to this application is aligned
with Advice Note 15 (“Drafting a Development Consent Order”), which
provides that:
o

Applicants should look at made DCOs published by the same Department
as will authorise their DCO to identify that Department’s drafting
preferences. As noted, the dDCO draws on 12 made highways DCOs
made by the Department for Transport;

o

Drafting may need to be tailored to the specific requirements of a
particular NSIP in order to address novel issues. The guidance therefore
tacitly acknowledges that departures from precedent are likely to be rare
and required only in order to address novel issues specific to the
application in question. To the extent that there any novel issues arising
in the context of this application, the Applicant has tailored the drafting of
the dDCO accordingly, as set out in its Explanatory Memorandum
(document reference TR010020/APP/3.2(2)); and

o

Applicants should set out in the explanatory memorandum any
divergences from the quoted precedent DCO wording. Again, this aligns
with the Applicant’s approach to following precedent in relation to this
application.
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strategic highway corridor). Whilst there is not yet a substantial
body of precedent for a dDCO delivering development of this type,
it is anticipated to be a common form of strategic highway
development as the RIS progresses. In these circumstances, it is
important that the approach taken to draft provisions is considered
with care, on the basis that generalisable approaches taken in this
dDCO may, subject to the decision of the SoST, continue to be
applied in a considerable number of future proposals of similar
type and scale.

2.

These observations are set out here to preface the discussion of
certain individual questions about the dDCO in the remainder of
this commentary, on matters that the Applicant has responded to
at or following ISH1 on the basis that a preferred approach is
justified by ‘precedent’. In some instances, the logic and technical
soundness of that argument is clear. In others it is not yet as clear
as it might be, and in that regard the ExA has an ongoing
obligation to consider and test the drafting employed.
Approach to the NSIP
In the ‘Applicant’s Responses to the Examining Authority’s
Questions on the Draft’ DCO (Document 7.9) submitted at D1
[REP1-016] in response to ISH1:5, the Applicant clarifies that
Explanatory
Memorandum (EM) paragraphs 2.8 to 2.11 [REP2-012] seek to
demonstrate that the project is a highway alteration (s22(1)(b),
PA2008).
The dDCO is still titled ‘The A19 / A184 Testo’s Junction
Improvement Development Consent Order 201[*]’
•

For the avoidance of doubt on this point, should the dDCO be
titled ‘The A19 / A184 Testo’s Junction Alteration
Development Consent Order 201[*]’?

 The Applicant accepts that there is, of course, a need to provide appropriate
justification for the substance of a provision and its relevance to the
application but once this is accepted, it is submitted that relevant and recent
precedent should be followed to the particular drafting of the provision. For
some provisions, the justification will be generalised given the nature and
effect of the provision.

 The Applicant does not consider it necessary to amend the title of the DCO as
‘improvement’ is not a reference to the statutory NSIP classification of the
Scheme but a plain English reference for lay readers. The short title of
enactment is not determinative of everything within that enactment. The
Applicant considers the title as drafted is sufficiently clear and that it doesn’t
relate to NSIP classification.
 The Applicant refers the ExA to the explanatory memorandum (EM) for the
A14 Cambridge to Huntingdon Improvement scheme which describes that
scheme as including “the construction, improvement and alteration of a
highway.” Notwithstanding this, the order for that scheme is entitled the “A14
Cambridge to Huntingdon Improvement Scheme Order 2016.”
 Similarly, the A19 Coast Road scheme is described in the EM as being an
improvement and alteration and the order for that scheme is entitled “The
A19/A1058 Coast Road (Junction Improvement) Development Consent Order
2016”.
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 The Applicant considers it to be helpful to have a plain English description for
the public. The Applicant does not consider that the title of the dDCO will
impact the interpretation of its provisions for that reason.

3.

Consultation and Statements of Common Ground
In the ‘Applicant’s Responses to the Examining Authority’s
Questions on the Draft’ DCO (Document 7.9) submitted at D1
[REP1-016] in response to ISH1:8 at answer 8.4, the Applicant
refers to the process of consultation with stakeholders relevant to
the development of the DCO.

4.

•

The Applicant is asked to confirm whether it has had any
further discussions with stakeholders (including IPs) in respect
of any changes to the DCO since ISH3 (as shown in [REP3009 &10]) and if so to summarise the status and outcomes of
those discussions.

•

Any IP present at the hearing will be asked to comment and
provide views on the most recent changes.

• Any IP not present at the hearing may do so in writing by D5.
Article 2(7): Neighbourhood Planning Act 2017 Temporary
Possession (TP) Provisions
The dDCO was changed at D3 to insert a provision dis-applying
the temporary possession (TP) provisions of the Neighbourhood
Planning Act 2017 (NPA2017).
The NPA2017 codifies a revised approach to TP. Elements of the
TP provisions in NPA2017 provide clearer procedures and or
broader rights than have been accorded in TP provisions typically
included in
DCOs to date. The TP provisions in NPA2017 have not been
commenced and the ExA is currently unaware of a likely
commencement date.
The ExA understands the Applicant’s position in justifying this
change to the dDCO as being that the TP provisions there should
reflect the basis on which the owners and occupiers of land
prospectively subject to TP have been consulted. However, on



The Applicant can confirm that whilst it has had ongoing discussions with
stakeholders and interested parties - South Tyneside Council, Environment
Agency, Natural England and Groundworks Trust – no stakeholders have
requested any changes to the dDCO.



Discussions have been to settle any outstanding queries, finalise statements
of common ground and further engagement in respect of the project
programme and proposals.



The Applicant notes that the SoS considered the temporary possession
articles contained in the dDCO as appropriate in the M20 Junction 10A
Order 2017 (granted after the NPA 2017 was enacted) and in countless
other DCOs and TWAOs. The Applicant would therefore stress that the
procedure in the dDCO is appropriate for an NSIP.



In addition, the Applicant consulted persons on the provisions contained in
the dDCO. On the basis that this is what they are expecting to apply and no
objection has been received, the Applicant does not consider any person to
be prejudiced by the application of the provisions in the dDCO.



The Applicant further notes that the Scheme is being delivered in line with
the Road Investment Strategy timetable and that the application of the
provisions in the NPA 2017 (particularly those relating to notices) would
likely cause delays to this.
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the basis that the NPA2017 changes accord clearer and broader
rights to such persons, there may be an argument that the
application of such provisions to their land would not cause any
material adverse effect to them. On that basis:



Further, the Applicant does not consider it appropriate to use provisions for
the Scheme which have not yet commenced and which, when are in force,
are likely to have transitional provisions.

•

Would it be necessary to consult such persons before
according a clearer and broader suite of rights to them, to
respond to the intentions of Parliament?

•

If the NPA2017 TP provisions commence before the dDCO is
made, is there an argument that the dDCO should be subject
to them?



All those consulted as part of the Scheme are expecting the provisions as
set out in the dDCO to apply.

•

If the SoS were to decide that the TP provisions of the
NPA2017 should become applicable, without prejudice to the
Applicant’s view that they should be dis-applied, what drafting
effects would that have on the dDCO?



Notwithstanding this, the Applicant’s view is that they could, conceivably, be
informed of the application of the NPA 2017 in notices (sent pursuant to the
provisions in the NPA 2017) and this would not require a full consultation
exercise.

Would it be necessary to consult such persons before according a clearer and
broader suite of rights to them, to respond to the intentions of Parliament?

If the NPA2017 TP provisions commence before the dDCO is made, is there an
argument that the dDCO should be subject to them?


The purpose of the insertion at Article 2(7) is to make clear that it would not
apply. The Applicant considers it likely that the SoS will have transitional
provisions in any event and so would not apply to the scheme. We consider
it would be very unusual from legislation to have retrospective effect – see,
for instance, the 2017 EIA Regs. Inclusion of the express disapplication in
the dDCO removes any uncertainty in this regard.

If the SoS were to decide that the TP provisions of the NPA2017 should become
applicable, without prejudice to the Applicant’s view that they should be dis-applied,
what drafting effects would that have on the dDCO?
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The Applicant considers that significant changes would need to be made to
the dDCO. In particular, Article 29 and 30 would have to be re-drafted so
that they were consistent with and applied the NPA 2017. Without prejudice
to the Applicant’s view that the NPA 2017 is not appropriate for this Scheme
(or, potentially, any other schemes promoted by the Applicant), the
application of the NPA 2017 would require changes to the notice provisions
and the relevant compensation provisions in the aforementioned articles.
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5.

Article 3(2): Application to Adjacent Land (Outside the Order
Limits)
The ExA notes the Applicant’s response to its question ISH1:22 at
22.5 [REP1-016]. An explanation has been provided that
‘“adjacent” means any land which touches the land inside the
[O]rder limits but does not fall within the Order limits itself.’ But this
has not been formed into a general definition in Art 2(1) or a
specific definition for the purposes of Art 3 in that article.
The ExA also remains unclear however about the precise extent to
which this definition of adjacency applies. If it is intended to apply
to parcels or plots of land, then its application is limited, precise
and justified. If it is intended to apply to ownerships of land, in
circumstances where adjacent land (for example) includes land in
the ownership of the Church Commissioners, which is a
substantial estate of national extent, at what other point than the
plot is the end of adjacency to be found? Similar although slightly
less extensive consideration would apply if the definition applied to
occupancies, which could still account for a whole agricultural
holding.
•

Should the term “adjacent” be formally defined?

•

Should it be defined as relating to plots as distinct from
ownerships or occupation of land?



The ExA will appreciate that the Applicant cannot provide full details of these
changes at this stage as this will require detailed consideration from the
Applicant in relation to the implications for all forthcoming schemes.



This drafting has precedent in the recently made M20 Junction 10A Order
2017 as well as the A14 Cambridge to Huntingdon Improvement Scheme
Order 2016.



The Applicant is not of the view that it should be amended. The Applicant
considers the term using its ordinary interpretation is sufficiently clear.



The term ‘adjacent’ is used in a number DCOs and TWAOs without
definition.



The term ‘land’ is also used throughout DCOs in its ordinary term and the
Applicant does not consider it merits specific definition in this instance.



It is the Applicant’s view that the drafting remain as submitted in the dDCO
and that it is not necessary to define either the term ‘adjacent’ or to define
that it relates to plots as distinct from ownership or occupation of land.
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6.

Article 6: Materially New or Materially Worse Adverse Can the Applicant explain how the drafting in Art 6 is compatible with and responds
Environmental Effects
to advice in AN15 para 19.2?
The precedent for drafting of this nature in the A14 made Order
being acknowledged, it is nevertheless rare and in NSIP practice
 As set out in Article 6, any deviation in excess of the limits specified in 6(a)
terms broadly undesirable for a DCO to provide for the approval
and (b) must be certified by the SoS (defined as the SoS for Transport) i.e.
of ‘materially new or materially worse environmental effects in
the SoS who would make the Order. The Applicant considers this is fully
comparison with those reported in the environmental statement’.
compatible with paragraph 19.2 of Advice Note 15 which states (underlined
Such changes would also be material changes to the
for emphasis):
development approved under the DCO. Parliament has provided
a process under which material changes to a made Order may be
“…it is not considered acceptable to circumvent the prescribed process in
considered (PA2008 s153 and Sch 6) and, if warranted, an
schedule 6 by seeking to provide another route to approving such changes or
Amendment Order can be made. In broad terms DCOs are
variations, by a person other than the Secretary of State who made the DCO,
expected to control development to ensure that materially new or
for example by applying the provisions of section 73 and/or section 96A of the
materially worse effects than those identified in the ES do not
TCPA1990.”
arise.
 The Secretary of State retains the approval role and so this is not being
circumvented.
The ExA retains concerns about drafting that appears to support a
means of bypassing otherwise applicable law and policy in respect
of the material change amendment of DCOs (AN15 para 19.2) the
role of Environmental Impact Assessment (EIA) (AN15 para 20)
and the amendment of DCOs (AN15 para 19.2).
1. Can the Applicant explain how the drafting in Art 6 is
compatible with and responds to advice in AN15 para 19.2?
2. Can the Applicant explain how the drafting in Art 6 is
compatible with and responds to advice in AN15 para 20?



The Applicant disagrees that it changes permitted by article 6 would be
material. If no new / worse material effects are permitted, then the change is
not material in EIA terms. The other key factor to materiality concerns landtake. By the nature of the variation (vertical deviation) the provision will not
materially affect the scheme footprint.



It is well precedented to have a degree of flexibility that doesn’t require
formal DCO amendment process – and this specific provision has been
approved in the A14 and M20 DCOs. The Applicant would emphasise that
the limits of deviation are tightly drawn here and therefore the flexibility
proposed is appropriate in this context.

Can the Applicant explain how the drafting in Art 6 is compatible with and responds
to advice in AN15 para 20?
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Article 6 has been drafted to ensure that any deviation in excess of those
limits set out in 6(a) and (b) will only be certified by the SoS following
consultation with the relevant planning authority and confirmation that the
extended limits of deviation would not give rise to any materially new or
materially worse adverse environmental effects from those reported in the
ES (document reference TR010020/APP/6.1).
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7.

Article 7(2): Minor Drafting
The word ‘the’ in ‘the works for which the consent is granted by
this Order’ appears superfluous?



Paragraph 20.1 of Advice Note 15 provides that a DCO should only
authorise works that are within the scope of the environmental impact
assessment that has been carried out for the NSIP. As noted above, the
effect of Article 6 is such that any extensions to the limits of deviation will be
within the envelope of the EIA which was carried out, as set out in the ES on
the basis that they will only be certified if there are no new or worse material
effects (i.e. they would not give rise to a need to amend the assessments set
out in the ES).



Further and as set out previously in the Applicant’s responses to the ExA’s
questions on the draft DCO (document reference TR010020/APP/7.9), the
Applicant does not anticipate a large number of references, if any, to the
SoS for authorisation on the basis that it is satisfied that the LoDs are
sufficiently wide enough given the nature of the scheme.



The Applicant does not consider that paragraph 20.2 of Advice Note 15 is
relevant for the purposes of Article 6.



The Applicant notes the suggested amendment and this has been reflected
in the dDCO submitted at Deadline 5.
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8.

9.

Article 23(2): Minor Drafting / Explanation
Can the Applicant provide a practical example to explain how the
imposition of restrictive covenants would enable it to ‘construct,
operate, access and maintain’ the specific Works in the referenced
Plots?

Article 24(5): PA2008 s152 and the Land Compensation Act
1961 (The 1961 Act)
The ExA notes the Applicant’s response to its question ISH1:39 at
39.1-2 [REP1-016]. PA2008 s152 (4) provides:



The Applicant sets out in its response to question 37 of the questions issued
by the ExA for ISH1 (document reference: TR010020/APP/7.9) how
restrictive covenants may be used to enable it to ‘construct, operate, access
and maintain’ the specified works. An integral part of maintaining an asset
involves protecting it, and restrictive covenants provide a necessary tool in
this respect.



All of the plots in Schedule 5 are outside of the Applicant’s ownership.



Schedule 5 references what the restrictive covenant requirement relates to:
For example work no.10 relates to the attenuation pond pipe outfall.
Restrictive covenants may be needed to prevent persons building
over the pipe, removing the pipe or otherwise interfering with the
pipe as it is to remain in land under the ownership of others.

o

Similarly, for works no.9, 24, 25 and 26 restrictive covenants may be
needed to ensure protection to the diverted apparatus of statutory
undertakes which is to remain in land outside of the Applicant’s
ownership.

On that basis, the reference to the 1961 Act still appears to be superfluous?


‘A dispute as to whether compensation under subsection (3) is
payable or as to the amount of the compensation, must be
referred to the [Upper Tribunal]…’
•

o

On that basis, the reference to the 1961 Act still appears to be
superfluous?

- 10 -

The Applicant notes the ExA’s further query on this point and, whilst it
understands the reason for the question, the Applicant still considers that in
accordance with the doctrine of precedent, unless there is very good reason
to depart from established precedent, then it is not necessary or appropriate
to do so. As noted previously in the Applicant’s responses to the ExA’s
questions on the draft DCO for ISH1 (document reference:
TR010020/APP/7.9), it is not clear what historic reasoning lies behind the
specific drafting of this provision, and the Applicant therefore considers that
caution should be exercised in moving away from it, particularly in
circumstances where no one would be prejudiced by its inclusion; in fact to
the contrary, there is a risk that if this provision were to be amended now,
compensation provisions in other previous made orders would be
undermined (for example the recently consented M20 Junction 10A Order
2017).
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10.

Article 32: Definition of ‘Statutory Utility’, its Effect for Gas,
Electricity and Water Undertakings and the Adequacy of
Protective Provisions



The Applicant has not been advised by statutory undertakers of any
concerns regarding Article 32 or Schedule 9.

The ExA notes the Applicant’s response to its question ISH1:49 at
49. 2 [REP1-016].
The ExA is content with the explanation provided there by the
Applicant and has no remaining direct concerns. However this is
to place gas, electricity and water undertakings that remain as IPs
on notice that they are excluded from the definition of a statutory
utility for Art 32 as drafted. In the Applicant’s submission, the
protective provisions in Sch 9 are precedented and sufficient to
provide such entities with all necessary protection.
•
11.

Any final concerns from IPs about the drafting on this
point must be raised at the hearing or in writing by D5.

Article 42: Arbitration
The ExA notes the Applicant’s response to its question ISH1:54 at
54.3 [REP1-016]. The ExA is still giving consideration to this
response. It notes that whilst arbitration by persons appointed by
a Professional Institution is provided for in made strategic
highways DCOs and so is precedented, no reason underlying that
precedent has been provided.
The ExA’s question ISH1:54 set out a reason for the suggested
change to this provision which the Applicant is requested to
review. Further to this reason, the ExA notes that at the inception
of the PA2008 system, dDCOs for development in a wide range of
NSIP subject matters contained draft provisions of the nature of
those in this dDCO. However, as the NSIP system as a whole
has developed, the precedent for arbitration by ‘a person
appointed by the SoS’ has become more broadly established.
•

What specific justification is there for the arbitration provision
proposed and how does this specifically meet the needs of
strategic highway development in a manner that can be
distinguished from NSIP development more broadly?

•

The ExA notes that, due to the absence of general appeal
provisions in this dDCO, there is scope for additional work of

What specific justification is there for the arbitration provision proposed and how
does this specifically meet the needs of strategic highway development in a manner
that can be distinguished from NSIP development more broadly?
•

As noted in the Applicants response to the ExA’s question ISH1:54
(document reference: TR010020/APP/7.9), the SoS is the approval body
for the discharge decisions and related determinations on requirements,
under established procedures agreed by the DfT with Highways England.

•

In that context, the Applicant does not consider that it would be appropriate
for the SoS to be responsible for assuming the role of arbitrator under article
42 of the dDCO, given its principal role is to make discharge decisions and
related determinations on requirements which are capable of being referred
to and settled by an arbitrator.

•

The Applicant therefore considers it appropriate that the function of
appointing an arbitrator under article 42 of the dDCO should fall to an
independent body, other than the SoS.

•

The Applicant notes that this appears to provide the rationale for the
difference in treatment that has emerged on this point between highways
and non-highways DCOs.
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the nature of appeals on the discharge of or determinations
under Requirements to be sent to arbitration.
•

•

Can the Applicant provide evidence of circumstances in which
a person appointable by the Professional Institution has
carried out appellate work (as distinct from more traditional
forms of arbitration)?
Can the Applicant provide evidence that the Professional
Institution has been made aware that appellate work might be
within the remit of the arbitration role and is nevertheless
content to accept that role on those terms?

•

For example, under the National Grid (Hinkley Point C Connection Project)
Order 2016, the SoS is the appointing body for the purposes of article 49
(Arbitration) of the made Order, but is not a relevant authority for the
purposes of discharge decisions and related determinations on requirements
under Schedule 4 to the Order. This drafting therefore safeguards the
independence in the process for appointing an arbitrator under article 49 of
the Order, given the SoS has no input in relation to the matters which might
be referred to arbitration under article 49.

•

This is the basis upon which other recent made DCOs for non-highways
development appear to have proceeded, including the National Grid
(Richborough Connection Project) Development Consent Order 2017 and
the East Anglia THREE Offshore Wind Farm Order 2017.

•

In contrast, highways DCOs have continued to adopt the provisions included
in article 42 of the dDCO, recognising the potential conflict between the
SoS’s primary function to administer applications to discharge requirements
and related matters under the Order on the one hand and the responsibility
for appointments to the office of arbitrator on the other. This approach is
reflected in the drafting of the M20 Junction 10a Development Consent
Order 2017 and the A14 Cambridge to Huntingdon Improvement Scheme
Development Consent Order 2016.

•

The Applicant considers that it is this potential conflict that provides a
compelling justification for the approach proposed to the drafting of the
dDCO. The approach adopted also responds to the specific needs of
strategic highways development, given the established procedures agreed
between the DfT and Highways England (as a strategic highway company)
pursuant to which the SoS is the approval body for discharge decisions and
related determinations on requirements.

Can the Applicant provide evidence of circumstances in which a person appointable
by the Professional Institution has carried out appellate work (as distinct from more
traditional forms of arbitration)?
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•

The Applicant does not consider that it is correct to characterise the
functions performed by an arbitrator in relation to discharge decisions and
related determinations on requirements as “appellate” in nature.

•

To the extent that a discharge decision or related determination on a
requirement is made by the SoS which gives rise to a disagreement
between parties, that is a dispute between those parties referable to
arbitration and treated in accordance with the provisions relating to statutory
arbitrations under the Arbitration Act 1996, not an appeal in respect of the
SoS’s decision or determination. It would then be for the arbitrator to
determine the weight to be given to the SoS’s decision or determination as
an evidential matter in the arbitral proceedings.

•

As noted in its responses to the ExA’s Questions on the dDCO (document
reference TR010020/APP/7.9), the Applicant acknowledges that in some
DCOs, where the local planning authority is the approval body for
discharging requirements, the process is akin to complying with planning
conditions and so a means of appeal to the SoS tends to be inserted.
However, this is not required in relation to this application because the SoS
is itself the approval body for discharging requirements and related
determinations on requirements.

•

The named professionally body is used in the Applicant’s supply chain
contracts and hence has a record of being considered the appropriate
relevant body.

•

Viewed in that context, the Applicant considers that referrals to arbitration
under the dDCO are synonymous with the traditional forms of arbitration to
which the ExA refers. The Applicant does not therefore consider that it is
necessary to consider whether there is evidence of appellate functions being
performed by a person appointed by a professional institution.

•

It should be noted that the professional body is only called upon in the event
that the parties cannot agree on a single arbitrator.

•

Lastly, it should be noted the actions and decisions by both the Applicant
and the SoS under the provisions of the dDCO are amenable to challenge
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by way of judicial review, providing a further mechanism for resolving
disputes.

Can the Applicant provide evidence that the Professional Institution has been made
aware that appellate work might be within the remit of the arbitration role and is
nevertheless content to accept that role on those terms?
•

As noted, the Applicant does not consider that it is correct to characterise
the functions performed by an arbitrator in relation to discharge decisions
and related determinations on requirements as “appellate” in nature. All
referrals to arbitration envisaged by the dDCO give rise, in the Applicant’s
view, to standard forms of arbitration.

•

The Applicant is not aware that this well-precedented drafting in other
highways DCOs has been challenged or given rise to any particular
concerns. It is a “boiler plate” provision common in TWAOs and indeed
contracts generally, in our experience no “checking” with the professional
institution is required, nor takes place.

•

The Applicant further notes that both it and the SoS are subject to public law
principles and would have to act reasonably in the process for arbitrating
any disputes.
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12.

Handover Environmental Management Plan (HEMP)
In the Agenda to ISH1 Table 1 to Annex E at Q59 (ISH1:59)
[PD005], the ExA observed in relation to the definition of the
HEMP as follows:
•

•

Should the HEMP (or an equivalent document) be defined in a
manner that obliges it to provide a greater measure of content
conformity with the CEMP and / or to continue to deliver those
commitments in the REAC that require oversight or active
management in the operational phase?
Generally, the dDCO contains no procedure for consultation
on or approval of the HEMP (or an equivalent document).
Should a procedure be defined?

Whilst changes have been made to the definition of the HEMP in
R1 and the Applicant’s response to the ExA’s question in ISH1:59
[REP1016] at 59.6 is noted, elements of these observations have
not been responded to fully. Why would such an approval process
relating to a strategic highway Order need to be different from the
approach typically taken under other DCOs?

Whilst changes have been made to the definition in the HEMP in R1 and the
Applicant’s response to the ExA’s question in ISH1:59 [REP1-016] at 59.6 is noted,
elements of these observations have not been responded to fully. Why would such
an approval process relating to a strategic highway Order need to be different from
the approach typically taken under other DCOs?


Whilst the Applicant acknowledges that the M20 Junction 10A Order 2017
and the M4 Motorway (Junctions 3 to 12) (Smart Motorway) DCO 2016 took
the approach of committing to the content of the HEMP through a DCO
requirement, it also notes that the A14 Cambridge to Huntingdon
Improvement Scheme Order 2016, A19/A1058 Coast Road (Junction
Improvement) Development Consent Order 2016 and the A160/180
Immingham DCO schemes did not do so. These latter three DCOs had no
commitment to the ongoing environmental management of mitigation
through a document such as the HEMP.



On this Scheme, the Applicant has taken a middle ground approach which is
consistent with its approach on its non-DCO highway schemes by including
a commitment to ongoing environmental management and mitigation
through the creation of and adherence to the HEMP. The Applicant sees no
reason to depart from its standard approach simply because the Scheme will
be consented by way of a DCO. The HEMP is a document prepared in
accordance with the Applicant’s internal processes, in particular with their
internal guidance note, HE IAN 183/14 and, although it is a document that
will be informed by the CEMP, it is not a document whose content requires
consultation and independent approval. The Applicant is a statutory body
with specific regulatory functions and, as such, will ensure that it complies
with all of its statutory functions in the normal way.

Is there an argument that R1 and or R4 should provide as follows:
•

•

the HEMP must substantially accord with the approved CEMP
and address all aspects of the CEMP that are relevant to the
operation and maintenance of the approved development
(see R4); and
be submitted to and approved in writing by the SoS following
consultation with the relevant planning authority, to the extent
that it relates to matters relevant to its function.

Is there an argument that R1 and or R4 should provide as follows:
-

-
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13.

Materially New or Materially Worse Adverse Environmental
Effects
The ExA refers to consideration of Art 6 above (ISH5:6) and for
the same reasons asks the Applicant:
•
•
•

Can the Applicant explain how the drafting in R3(1) is
compatible with and responds to advice in AN15 para 19.2?
Can the Applicant explain how the drafting in R3(1) is
compatible with and responds to advice in AN15 para 20?
Further, is there any reason why the drafting formulation here
(“in comparison with those reported…”) is different to the
formulation used in Art 6 (ISH5:6) (“from those reported”)?



The HEMP is a document prepared in accordance with the Applicant’s
internal processes and is not a document that would normally be approved
independently upon under the Applicant’s normal processes. The Applicant
does not consider this Scheme sufficiently different to warrant such a
change in process. It should also be noted that, despite consultation with
statutory bodies, the lack of an approval process as regards the HEMP has
not been raised as an issue.



In addition, the Applicant notes that whilst the M20 Junction 10A Order 2017
and the M4 Motorway (Junctions 3 to 12) (Smart Motorway) DCO 2016
include a requirement essentially committing that the HEMP be in
accordance with the CEMP, neither of these projects contain a requirement
that the HEMP be consulted upon or approved. Such an addition is a
departure from precedent and is considered by the Applicant to be
unwarranted.



In light of the ExA’s comments the Applicant has reviewed the drafting of
requirements 1 and 4 in Schedule 2 to the dDCO, and the revised version
submitted at deadline 5 contains amendments to both the definition of
HEMP and the process for developing it to make it clear that it will draw on
the operational commitments and processes set out in the CEMP.

Can the Applicant explain how the drafting in R3(1) is compatible with and responds
to advice in AN15 para 19.2?


For the reasons set out in response to question 6 above, the Applicant
considers that the drafting in this provision is compatible with paragraph 19.2
of Advice Note 15.

Can the Applicant explain how the drafting in R3(1) is compatible with and responds
to advice in AN15 para 20?


For the reasons set out in response to question 6 above, the Applicant also
considers that the drafting in this provision is compatible with paragraph 20
of Advice Note 15.

Further, is there any reason why the drafting formulation here (“in comparison with
those reported…”) is different to the formulation used in Art 6 (ISH5:6) (“from those
reported”)?
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14.

Minor Drafting
The words ‘construction, commissioning and’ appear to be
superfluous to the intention of this provision.



In light of the ExAs comments the dDCO submitted at deadline 5 has been
revised to ensure consistency between Art 6 and R3. The Applicant can
confirm that there was no reason for the different drafting formulation.



The current drafting in the dDCO is consistent with the Applicant’s internal
project control framework (PCF) wording for PCF stage 6.



The Applicant considers the wording is necessary to enable those reading
the requirements to understand when the HEMP is prepared.

- 17 -
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15.



Construction Environmental Management Plan
(CEMP):
Working Hours Provisions
The CEMP working hours provisions were changed at D3 to insert
overnight traffic management measures as an exception from the
normal working hours limitations. The basis for this change is
clear and justified. However:
•

16.



The Applicant considers it already has statutory powers to undertake routine
highway network operation and maintenance activities, which would
potentially include addressing cases of emergency (e.g. the need to control
a pollution source).



In light of the ExAs comments the dDCO submitted at deadline 5 has been
amended to make the categories set out in Requirement 4(2)(c) sufficiently
clear to those referring to Schedule 2 to determine where there may be an
exception to standard working hours.

given that a number of exceptions are specifically listed, but
other potentially relevant and foreseeable exceptions are not,
are there any other foreseeable circumstances in which an
exception to the working hours provisions might need to be
provided (such as in an emergency, to control a pollution
source)?

Manual of Contract Documents for Highway Works
The dDCO was changed at D3 to define the Manual of Contract
Documents for Highway Works (the manual), which is then
referred to in R12 (Fencing).




The current definition of the manual does not provide for
circumstances in which a strategic highway authority for
Scotland, Wales or Northern Ireland might cease to agree or
publish the manual. It would appear more robust for the
definition simply to define the manual as published ‘by or on
behalf of the strategic highway authority for England’, which
would have the effect of ensuring that that an unforeseen
subsequent change to the status of the manual would not
affect the definition.
The manual currently appears to be available online only via
the electronic resource www.standardsforhighways.co.uk. Is
this the only approved source of this publication and if so, is it
necessary to be clearer about its source in the definition?

The current definition of the manual does not provide for circumstances in which a
strategic highway authority for Scotland, Wales or Northern Ireland might cease to
agree or publish the manual. It would appear more robust for the definition simply to
define the manual as published ‘by or on behalf of the strategic highway authority for
England’, which would have the effect of ensuring that that an unforeseen
subsequent change to the status of the manual would not affect the definition.
 In light of the ExAs comments the dDCO submitted at deadline 5 has been
amended.
The manual currently appears to be available online only via the electronic resource
www.standardsforhighways.co.uk. Is this the only approved source of this
publication and if so, is it necessary to be clearer about its source in the definition?
 This is the only approved source of this publication and it is sufficiently easy
to obtain it from an internet search. The Applicant does not consider it
necessary or appropriate to amend the dDCO to include an electronic link.
Is its relevance limited to fencing alone (R12)?

The manual is a substantial work of 7 volumes (Vol 0 – Vol 6).



Is its relevance limited to fencing alone (R12)?
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17.

Is it necessary to provide a more precise citation in R12 to the Is it necessary to provide a more precise citation in R12 to the particular part(s) of
particular part(s) of the manual that are intended to be referred the manual that are intended to be referred to?
to?
 In light of the comment raised by ExA the dDCO submitted at deadline 5 has
inserted the words “in accordance with Volume 1, series 0300”.

Mitigation Measures in the REAC
The ExA notes the Applicant’s response to its question ISH1:63 at
63. 1 [REP1-016].

n/a

The ExA is content with the explanation provided there by the
Applicant and has no remaining direct concerns. It does not
propose an amendment to R5 to specifically incorporate and list
individual measures. However this is to place IPs on notice that
they must review the detailed list of REAC measures in Appendix
1.2 of the ES.
•

Any final concerns from IPs about adequacy of and security
for mitigation must be raised at the hearing or in writing by D5.

- 19 -

Issues and Questions for ISH5: 1 March 2018
ExA Commentary on the draft DCO

18.

Procedure for Discharge of Requirements: Guillotine on the
SoS and Applications that Exceed the Rochdale Envelope
In the Agenda to ISH1 Table 1 to Annex E at Q8 (ISH1:8) [PD005] I
raised a general question about ‘guillotine’ provisions. This
question builds on responses provided to that question in the
Applicant’s answer 8 [REP1-016].



The Applicant would emphasise that there have been no concerns to date
on either the A14 Cambridge to Huntingdon Improvement Scheme Order
2016 or the M4 Motorway (Junctions 3 to 12) (Smart Motorway) DCO 2016
projects in respect of the determination of requirements by the SoS.



On both the M4 Motorway (Junctions 3 to 12) (Smart Motorway) DCO 2016
and A14 Cambridge to Huntingdon Improvement Scheme Order 2016
Highways England has had no delays with the DfT making decisions on
discharge of DCO requirements and decisions from the DfT have been
received well within the 8 week limit.

R 13 provides a ‘guillotine’ process for applications to the SoS
made under requirements. The basis for the drafting of this
provision is clear, as is the ‘precedent’ for it in the A14 Cambridge
 In response to the specific questions raised, the Applicant would note the
to Huntingdon Improvement Scheme Development Consent Order
following in respect of both schemes:
2016 (the A14 made Order) Schedule 2 Part 2, R20 and
subsequently in the M4 Motorway (Junctions 3 to 12) (Smart
Can the Applicant explain whether and if so how the guillotine provisions in the A14
Motorway) Development Consent Order 2016 (the M4 SM made
Order). There, as here, a distinction is drawn between applications and M4 SM made Orders have operated in practice with the SoS’ decision team?
that are deemed unconditionally approved in the case of nondetermination after 8 weeks, and applications accompanied by a

To date the DfT have responded within the 8 week timeframe and therefore
the guillotine provisions have not had to apply.
report highlighting a likely breach of the Rochdale Envelope, that
are deemed unconditionally refused in the same circumstances.
Have any practical issues arisen between the undertaker(s) and the SoS about:
AN15 para 21 identifies ‘good practice’ that ‘Applicants are also
encouraged to confirm in the explanatory memorandum that the
o the application of the guillotine;
discharging authority has been consulted about and is willing to
o whether it has always been sufficiently certain that an individual
assume a discharging role.’ Notwithstanding the precedent for this
application was deemed granted or refused; and
drafting or the Applicant’s previous answer on this point [REP1o how records of determinations and discharges are kept in relation to
016] at answer 8.5-6, the EM [REP2-012 &13] does not confirm
matters where the guillotine has been applied?
that the SoS is content with this drafting and nor has evidence of
the June 2016 agreement on drafting with DfT been provided.

In short, no. Highways England has always received confirmation of
discharge from DfT so that they are aware that any discharge has been
The Applicant has referred the ExA to the M4 SM ‘Register of
granted.
Requirements’ (register) as demonstrating how the discharge
process will function ([REP1-016] at answer 8.6). That register is a

For both Schemes the projects retain a ‘register of requirements’ in
clear document of record in relation to discharges under the
accordance with the requirements in their DCOs. This is available publically
equivalent of Schedule 2 Part 1 of this dDCO, where the same
and set out when the application is issued to the SoS and when the SoS’s
type of register and process is provided for in R15. However, the
approval is received. These are available on the project websites:
M4 SM register contains no record of decision outcomes around
guillotine provisions under the equivalent of Schedule 2 Part 2 of
A14 http://roads.highways.gov.uk/projects/a14-cambridge-to-huntingdon/
this dDCO. Further, the M4 SM is understood to be commencing
M4 http://roads.highways.gov.uk/projects/m4-junctions-3-12-smartworks in a few months’ time and so is still at a relatively early
- 20 -
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stage, where the process for operating a guillotined decision may
not have been fully worked through. The A14 development is in
construction. For this reason, practice in the A14 and the M4 SM
developments should be brought within scope in responding to
this question.
•
•

motorway/
Was a record of deemed determinations kept in the ‘register of requirements’
provided for under the A14 made Order


Can the Applicant explain whether and if so how the guillotine
provisions in the A14 and M4 SM made Orders have operated
in practice with the SoS’ decision team?
Have any practical issues arisen between the undertaker(s)
and the SoS about:
o the application of the guillotine;
o

To date, as all decisions have been made within the 8 week timeframe there
are no deemed decisions. However, yes, they would be recorded in the
register of requirements.

Further to the Applicant’s previous answer on this point [REP1016] at answer 8.6
referring to the ‘established process’, is the Applicant able to provide any additional
evidence of the June 2016 agreement with DfT and the SoS’ satisfaction with this
whether it has always been sufficiently certain that an approach to drafting (eg in the form of a copy of the agreement, or a departmental
individual application was deemed granted or refused; letter of comfort)?
and

o

how records of determinations and discharges are
kept in relation to matters where the guillotine has
been applied?

o

Was a record of deemed determinations kept in the

o

•



‘register of requirements’ provided for under the A14
made Order and is that how it would be proposed to
be done under this dDCO R15?
If a record of deemed determinations has not been
kept in either of the M4 or A14 made Orders, would
the Applicant object to amending provision in this
dDCO providing that such decisions should be
recorded in the register? How might such a provision
be drafted in and would R13 be the correct

Further to the Applicant’s previous answer on this point
[REP1016] at answer 8.6 referring to the ‘established
process’, is the Applicant able to provide any additional
evidence of the June 2016 agreement with DfT and the SoS’
satisfaction with this approach to drafting (eg in the form of a
copy of the agreement, or a departmental letter of comfort)?

- 21 -

Appended to this response is a letter from DfT to Highways England
confirming the agreed arrangements for how the Planning Act 2008 DCO
Requirements sigh-off process will be handled.

Issues and Questions for ISH5: 1 March 2018
ExA Commentary on the draft DCO

19.

Materially New or Materially Worse Adverse Environmental
Effects
The ExA refers to consideration of Art 6 (ISH5:6) and R3(1)
(ISH5:13) above and for the same reasons asks the Applicant:
•
•
•

Can the Applicant explain how the drafting in R13 is
compatible with and responds to advice in AN15 para 19.2?
Can the Applicant explain how the drafting in R13 is
compatible with and responds to advice in AN15 para 20?
Further, is there any reason why the drafting formulation here
(“with those reported…”) is different to the formulation used in
Art 6 (ISH5:6) (“from those reported”) or R3(1) (ISH5:13) (“in
comparison with those reported…”)? Other differences aside,
on reflection the drafting here appears to be in error.

Can the Applicant explain how the drafting in R13 is compatible with and responds to
advice in AN15 para 19.2?
Can the Applicant explain how the drafting in R13 is compatible with and responds to
advice in AN15 para 20?


The Applicant notes that these questions are similar to questions 6 and 13
above (in relation to Article 6 and Requirement 3(1)).



However, the purpose and effect of Requirement 13(3)(c) is different to
Article 6 and Requirement 3(1). Article 6 and Requirement 3(1) allow for
changes to the limits of deviation and detailed design, respectively.



Requirement 13(3)(c) is quite different in that it is included to ensure that
any application for consent, agreement or approval which is accompanied
by a report that considers it likely that the subject matter of the application
would give rise to any materially new or materially worse environmental
effects with those reported in the environmental statement shall not be
deemed to be approved if it has not been determined by the SoS within the
timeframe set out in Requirement 13(1); rather, the application will be taken
to have been refused by the SoS at the end of that period.



Requirement 13(3)(c) acts as a protection to ensure that the Applicant will
not be entitled to assume deemed consent for something which could give
rise to any materially new of worse environmental effects.



The Applicant therefore does not consider that paragraphs 19.2 and 20 of
Advice Note 15 are relevant in this context.



The Applicant has proposed drafting amendments to requirement 13 to
clarify the any reports on materially worse effects etc. would logically come
from third party consultees under a requirement.

Further, is there any reason why the drafting formulation here (“with those
reported…”) is different to the formulation used in Art 6 (ISH5:6) (“from those
reported”) or R3(1) (ISH5:13) (“in comparison with those reported…”)? Other
differences aside, on reflection the drafting here appears to be in error.
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20.

Procedure for Discharge of Requirements: Appeals versus
Arbitration
The Applicant’s previous answer on this point [REP1-016] at
answer 8.9 makes clear that it does not intend to create any
formal process of appeal in relation to the discharge of
requirements, because all of these are decisions by the SoS.
Notwithstanding the argued basis for the approach taken in this
dDCO in the precedent A14 and M4 SM made Orders, Art44 of
the A14 made Order and Sch 11 of the M4 SM made Order do
both contain differently drafted appeal provisions. Further, in this
dDCO there are still written determinations of the relevant
planning authority under R9 (Archaeological remains) in respect
of which the SoS has no role, but there is no appeal process. The
ExA is not aware of any precedent in a made Order for all
disputes around the discharge of requirements being matters that
fall under the general arbitration provisions (in this dDCO found at
Art 42).
•

Can the Applicant please provide precedent for a made Order
with no appeal provisions in relation to the discharge of or
written determinations under requirements and where any
resultant
dispute will be dealt with by general arbitration?

This inconsistency has been addressed in the latest version of the dDCO
submitted at deadline 5.

 The Applicant wishes to make the following comments on the ExA’s opening
remarks:
- It is not the case that the SoS has no role to play in respect of Requirement
9.
- The written scheme for the investigation of areas of archaeological interest
must be submitted to and approved in writing by the SoS under that
requirement. The local planning authority’s role is purely consultative in
nature.
Can the Applicant please provide precedent for a made Order with no appeal
provisions in relation to the discharge of or written determinations under
requirements and where any resultant dispute will be dealt with by general
arbitration?


The Applicant refers the ExA to the M20 Junction 10a DCO 2017 and the A14
Cambridge to Huntingdon Improvement Scheme DCO 2016.



These made DCOs contain no appeal provisions in relation to the discharge of,
or written determinations under, the requirements. In each case, the application
for any consent, agreement or approval required by a requirement must be
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Is it the case that the limited form of appeal in Art44 of the A14
made Order amounts to the same provision as no appeal in
this dDCO?
If no clear precedent for the total absence of appeal provisions 
can be found and this proves to be a novel provision, is there
an argument for invoking an appeal process and in which
case, what form might it appropriately take and what
provisions should it apply to?

made to the SoS, with any resultant dispute to be dealt with by general
arbitration.
The Applicant also refers the ExA to the M4 Motorway (Junctions 3 to 12) (Smart
Motorway) DCO 2016. This DCO differentiates between consents, agreements
or approvals where the SoS is the discharging authority on the one hand and
those where the discharging authority is anyone other than the SoS on the other.



Where the discharging authority is anyone other than the SoS, the M4 Motorway
DCO contains express appeal provisions, enabling parties to lodge an appeal to
the SoS in respect of the relevant discharging authority’s decision or
determination. The SoS must then appoint a person to determine the appeal
within a specified period.



By contrast, where the SoS is the discharging authority for the purposes of the
requirements, the M4 DCO contains no appeal provisions in relation to a
discharge decision or other determination made by him. Any resultant dispute
would therefore be amenable to general arbitration in those instances.



The M4 Motorway DCO provides very clear precedent for the applicant’s
approach to this DCO application. Where the SoS is the discharging authority
for the purposes of the requirements, the precedented approach is for any
disputes arising from the SoS’s determination to be amenable to arbitration.
This approach is correct, because it would not be appropriate for the DCO to
make provision for an appeal to the SoS in respect of discharge decisions and
related determinations made by him in the first instance.



As noted in its response to Q11 above, all applications relating to the
requirements under this DCO are to be made to the SoS under established
procedures agreed by the DfT with Highways England.



The approach to the drafting of this DCO, under which any dispute arising from
the SoS’s decision or determination is to be referred to general arbitration,
therefore accords with that adopted in previous made DCOs for highways.

Is it the case that the limited form of appeal in Art44 of the A14 made Order amounts
to the same provision as no appeal in this dDCO?
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It is not the case that Article 44 of the A14 made Order amounts to the same
provision as no appeal in this dDCO.



Article 44 of the A14 made Order is drawn very narrowly, providing a means of
appeal in the event that a local authority issues a notice further to section 60
(control of noise on construction sites) or 61 (prior consent for work on
construction sites) of the Control of Pollution Act 1974.



The default position under the A14 made Order remains that discharge
decisions and related determinations of the SoS under the requirements are to
be referred to arbitration under article 43. This approach is replicated by the
dDCO for this scheme.

If no clear precedent for the total absence of appeal provisions can be found and this
proves to be a novel provision, is there an argument for invoking an appeal process
and in which case, what form might it appropriately take and what provisions should
it apply to?


The Applicant considers that there is clear precedent for the absence of appeal
provisions in relation to discharge decisions and related determinations of the
SoS under the Requirements. The Applicant refers the ExA to the A14, the
M20 (Junction 10a) and the M4 (Junctions 3 to 12) made Orders in this respect.



The referral to arbitration of disputes relating to the SoS’s decisions and
determinations under the Requirements is therefore not a novel provision and so
the Applicant does not consider it necessary to invoke a bespoke appeal
process, nor to consider what form any provisions to that effect may take.
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APPENDIX 1

Letter from the Department for Transport to the Applicant dated 9 June 2016

16509341.1

Department for Transport
Zone 3/27
Great Minster House
33 Horseferry Road
London
SW1P 4DR
Tel: 020 7944 6344
Web Site: www.gov.uk/dft
9th June 2016

Dear Tim Reardan, Highways England General Counsel
Development Consent Order (DCO) Requirements Sign-Off Process
I am writing to confirm the agreed arrangements for how the Planning Act 2008 DCO
Requirements sign-off will be handled between the Department for Transport and
Highways England.
Under the Planning Act 2008 the Planning Inspectorate covers certain matters of
detailed design within a project’s DCO by setting out individual “requirements”. There
is a statutory need for discharge of these requirements by the promoter (Highways
England) to be approved, or “signed off” by a competent authority. Subject to the
rigorous, evidenced governance in the attached, DfT (Road Investment Strategy
Client Division, Strategic Roads, Economics & Statistics) will provide the
requirements sign-off function for Strategic Road Network DCO projects. I am writing
on the issue of how Ministers assure themselves of compliance now as this has
been recently raised by the Planning Inspectorate.
The process is designed to provide clear evidence and assurance, with third party
corroboration, of discharge of requirements. Evidence of discharge will be set out in
a succinct document, listing all relevant 3rd party consultation correspondence and
documentation, together with copies or links to those documents.
Requirements are on matters RIS Client Division sponsors are fully familiar with in
their current roles. As such, based on our discussions, the level of work for RIS

Client is expected to be low, in the order of 5 working days/project, and without the
need for additional specialist skills. However, independent specialist technical
consultants will be funded by Highways England in exceptional circumstances.
Two projects (A14 Cambridge to Huntingdon and M4 J 3-12) with requirements in
need of sign-off are planned to proceed to made DCO in 2016, with none currently
scheduled for 2017. As discussed, once the agreed process is underway, we will
jointly review its working to ensure our approach is efficient and effective, and, taking
forward programme into account, revise accordingly.
Paul Williams will act as the DfT key contact, providing oversight and co-ordination,
the Highways England key contact is Mima Garland. The key contacts will be jointly
responsible for ensuring that propriety guidance is adhered to, to avoid any
allegations of bias in the decision making process.
Yours faithfully

DfT: Paul O’Sullivan (Director Strategic Roads)
CC:
Highways England:
Jim O’Sullivan
Peter Adams
David Brewer
Anna Daroy
Mike Wilson
Mark Bottomley
Martin Fellowes
Martin Clarke
Sally Keith
Mima Garland
DfT:
Jon Griffiths
Mike Boon
Andrew Brunning
Paul Williams
Attachments:
Propriety guidance
Process flowchart

