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17 June 2016
For the attention of Mary Tomlinson
by email: mary.tomlinson@naturalengland.org.uk

Dear Ms Tomlinson,
PLANNING ACT 2008: Highways England - M4 JUNCTIONS 3 TO 12 SMART
MOTORWAY
You may be aware that we are now considering (on behalf of the Secretary of State for
Transport) the Examining Authority’s report and recommendations in respect of the former
Highways Agency’s (now Highways England) application for the above proposed
Development Consent Order. I am writing in relation to an outstanding matter at the end of
Examination on which we would appreciate updated information from Natural England before
determining the application. This letter is sent without prejudice to the Secretary of State’s
determination of the application, and nothing in this letter should be taken to imply what that
decision will be.
We are aware that discussions had taken place between Highways England and Natural
England about a number of issues of mutual concern relating to the former’s proposed
scheme, including the requirement for a EPS licence for bats and a Natural England licence
for badgers. This is reported in the ‘Statement of Common Ground’ dated 7 October 2015
between the parties, section 3.7ff at:
https://infrastructure.planninginspectorate.gov.uk/wpcontent/ipc/uploads/projects/TR010019/TR010019-001811-Highways%20England%205.pdf
We understand that at the end of the Panel’s examination, a ‘Letter of No Impediment’ in
respect to a future EPS licence application for bats and an ‘In principle decision letter’ in
relation to badgers, had not yet been produced by Natural England.
Could you please report to me as soon as possible, and certainly by 15 July on the
current status of these documents, and if they are still outstanding and action is
required by others before they can be produced, indicate what the outstanding action
is and who is required to take it.

160617-L-to Natural England re licences-as sent

Please note that this letter and your reply will be published on the Planning Inspectorate
website when the decision is issued.
I am sending copies of this letter to Highways England, and DLA Piper (their external legal
advisers).

Yours sincerely,

Robert Fox

160617-L-to Natural England re licences-as sent
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Robert Fox
Transport and Works Act Orders Unit
Department for Transport
Zone 1/14
Great Minster House
33 Horseferry Road
LONDON
SW1P 4DR

Lynne Stinson
Highways England
The Cube
199 Wharfside Street
BIRMINGHAM
B1 1RN

Direct Line: 020-7944 3293
Fax:
020-7944 9637
Email:
robert.fox@dft.gov.uk
Web Site:

www.gov.uk/dft/twa

Our Ref:

TWA 8/1/19

17 June 2016
by email: lynne.stinson@highwaysengland.co.uk

Dear Ms Stinson,
PLANNING ACT 2008: M4 JUNCTIONS 3 TO 12 SMART MOTORWAY
You will be aware that we are considering the Examining Authority’s report and
recommendations in respect of the former Highways Agency’s application for the above
proposed Development Consent Order. I am writing in relation to some outstanding matters
at the end of Examination on which we would appreciate updated information before
determining the application. This letter is sent without prejudice to the Secretary of State’s
determination of this application, and nothing in this letter should be taken to imply what that
decision will be.
Bloor Homes Southern and Anita Thomas re plot 18-02
The last submission available to the Panel before the close of examination was REP9-048 of
3 March 2016 from Lisa Tye for Shoosmiths LLP on behalf of the landowners, Anita Thomas
and Siobhan McElhinney:
https://infrastructure.planninginspectorate.gov.uk/wpcontent/ipc/uploads/projects/TR010019/TR010019-002570Shoosmiths%20LLP%20on%20behalf%20of%20Anita%20Thomas%20and%20Siobhan%20
McElhinney.pdf
Does Highways England have any response to any new matter raised in that representation
which they wish to be considered? Please could you also update us on the outcome of
negotiations with those landowners.
Environment Agency – protective provisions in Part 6 of Schedule 9 to the DCO
The last submission available to the Panel before the close of examination was REP9-044 of
3 March 2016 from the Environment Agency:

160617-L-to Highways England re outstanding matters at end examination-as sent

https://infrastructure.planninginspectorate.gov.uk/wpcontent/ipc/uploads/projects/TR010019/TR010019-002558-Environment%20Agency.pdf
in which EA made some further comments about the drafting of protective provisions. Does
Highways England have any response to that representation they wish to be considered?
Crown land – Secretary of State for the Environment, Food and Rural Affairs
We are aware of the letter of 2 March 2016 (AS-044) from DLA Piper to HM Treasury on your
behalf, seeking a determination under section 227 of the Planning Act 2008 as to the
appropriate Crown Authority to approach for section 135 consent that is required in relation to
certain plots of land:
https://infrastructure.planninginspectorate.gov.uk/wpcontent/ipc/uploads/projects/TR010019/TR010019-001744-Highways%20England%20%20Referral%20letter%20to%20HM%20Treasury.pdf
(which does not contain the Appendices to the letter). We are not aware of any response
from HM Treasury or other subsequent developments in this matter – please could you
update us.
Natural England – ‘Letter of No Impediment’ in relation to European Protected Species
licence for bats and ‘In principle decision letter’ for Natural England badger licence
I enclose a copy of my separate letter to Natural England enquiring as to the current situation
with regard to these documents, which had not been provided by the close of the
examination. If they remain outstanding and Highways England action is required by Natural
England before the latter can produce these documents, please take the necessary steps
urgently, with a view to Natural England producing the necessary documents well before the
deadline of 3 September for determination of this application.
Please reply substantively on each of these issues as soon as possible and in any case by
15 July.
Please note that this letter and your reply will be published on the Planning Inspectorate
website when the decision is issued.
I am sending copies of this letter to Sally Keith in HE’s internal legal team, and Emma
Harling-Phillips at DLA Piper.

Yours sincerely,

Robert Fox

160617-L-to Highways England re outstanding matters at end examination-as sent

3.

From: Harling-Phillips, Emma [mailto:Emma.Harling-Phillips@dlapiper.com]
Sent: 15 July 2016 12:18
To: Robert Fox; 'lynne.stinson@highwaysengland.co.uk'
Cc: 'KEITH, SALLY'
Subject: RE: M4 J 3 to 12 Smart Motorway DCO [DLAP-UKMATTERS.FID3911941]

Dear Robert,
Further to your email below, please find attached a response from Highways England to your letter
of 17 June 2016, with accompanying enclosures.
I can confirm that a hard copy has also been sent you at your address below.
Kind regards,
Emma
Emma Harling-Phillips
Senior Associate

Robert Fox
Transport and Works Act Orders Unit
Department for Transport
Zone 1/14
Great Minster House
33 Horseferry Road
LONDON
SW1P 4DR

Lynne Stinson
Highways England
The Cube
199 Wharfside Street
BIRMINGHAM
B1 1RN

Direct Line: 020-7944 3293
Fax:
020-7944 9637
Email:
robert.fox@dft.gov.uk
Web Site:

www.gov.uk/dft/twa

Our Ref:

TWA 8/1/19

17 June 2016
by email: lynne.stinson@highwaysengland.co.uk

Dear Ms Stinson,
PLANNING ACT 2008: M4 JUNCTIONS 3 TO 12 SMART MOTORWAY
You will be aware that we are considering the Examining Authority’s report and
recommendations in respect of the former Highways Agency’s application for the above
proposed Development Consent Order. I am writing in relation to some outstanding matters
at the end of Examination on which we would appreciate updated information before
determining the application. This letter is sent without prejudice to the Secretary of State’s
determination of this application, and nothing in this letter should be taken to imply what that
decision will be.
Bloor Homes Southern and Anita Thomas re plot 18-02
The last submission available to the Panel before the close of examination was REP9-048 of
3 March 2016 from Lisa Tye for Shoosmiths LLP on behalf of the landowners, Anita Thomas
and Siobhan McElhinney:
https://infrastructure.planninginspectorate.gov.uk/wpcontent/ipc/uploads/projects/TR010019/TR010019-002570Shoosmiths%20LLP%20on%20behalf%20of%20Anita%20Thomas%20and%20Siobhan%20
McElhinney.pdf
Does Highways England have any response to any new matter raised in that representation
which they wish to be considered? Please could you also update us on the outcome of
negotiations with those landowners.
Environment Agency – protective provisions in Part 6 of Schedule 9 to the DCO
The last submission available to the Panel before the close of examination was REP9-044 of
3 March 2016 from the Environment Agency:
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https://infrastructure.planninginspectorate.gov.uk/wpcontent/ipc/uploads/projects/TR010019/TR010019-002558-Environment%20Agency.pdf
in which EA made some further comments about the drafting of protective provisions. Does
Highways England have any response to that representation they wish to be considered?
Crown land – Secretary of State for the Environment, Food and Rural Affairs
We are aware of the letter of 2 March 2016 (AS-044) from DLA Piper to HM Treasury on your
behalf, seeking a determination under section 227 of the Planning Act 2008 as to the
appropriate Crown Authority to approach for section 135 consent that is required in relation to
certain plots of land:
https://infrastructure.planninginspectorate.gov.uk/wpcontent/ipc/uploads/projects/TR010019/TR010019-001744-Highways%20England%20%20Referral%20letter%20to%20HM%20Treasury.pdf
(which does not contain the Appendices to the letter). We are not aware of any response
from HM Treasury or other subsequent developments in this matter – please could you
update us.
Natural England – ‘Letter of No Impediment’ in relation to European Protected Species
licence for bats and ‘In principle decision letter’ for Natural England badger licence
I enclose a copy of my separate letter to Natural England enquiring as to the current situation
with regard to these documents, which had not been provided by the close of the
examination. If they remain outstanding and Highways England action is required by Natural
England before the latter can produce these documents, please take the necessary steps
urgently, with a view to Natural England producing the necessary documents well before the
deadline of 3 September for determination of this application.
Please reply substantively on each of these issues as soon as possible and in any case by
15 July.
Please note that this letter and your reply will be published on the Planning Inspectorate
website when the decision is issued.
I am sending copies of this letter to Sally Keith in HE’s internal legal team, and Emma
Harling-Phillips at DLA Piper.

Yours sincerely,

Robert Fox

160617-L-to Highways England re outstanding matters at end examination-as sent
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17 June 2016
For the attention of Mary Tomlinson
by email: mary.tomlinson@naturalengland.org.uk

Dear Ms Tomlinson,
PLANNING ACT 2008: Highways England - M4 JUNCTIONS 3 TO 12 SMART
MOTORWAY
You may be aware that we are now considering (on behalf of the Secretary of State for
Transport) the Examining Authority’s report and recommendations in respect of the former
Highways Agency’s (now Highways England) application for the above proposed
Development Consent Order. I am writing in relation to an outstanding matter at the end of
Examination on which we would appreciate updated information from Natural England before
determining the application. This letter is sent without prejudice to the Secretary of State’s
determination of the application, and nothing in this letter should be taken to imply what that
decision will be.
We are aware that discussions had taken place between Highways England and Natural
England about a number of issues of mutual concern relating to the former’s proposed
scheme, including the requirement for a EPS licence for bats and a Natural England licence
for badgers. This is reported in the ‘Statement of Common Ground’ dated 7 October 2015
between the parties, section 3.7ff at:
https://infrastructure.planninginspectorate.gov.uk/wpcontent/ipc/uploads/projects/TR010019/TR010019-001811-Highways%20England%205.pdf
We understand that at the end of the Panel’s examination, a ‘Letter of No Impediment’ in
respect to a future EPS licence application for bats and an ‘In principle decision letter’ in
relation to badgers, had not yet been produced by Natural England.
Could you please report to me as soon as possible, and certainly by 15 July on the
current status of these documents, and if they are still outstanding and action is
required by others before they can be produced, indicate what the outstanding action
is and who is required to take it.

160617-L-to Natural England re licences-as sent

Please note that this letter and your reply will be published on the Planning Inspectorate
website when the decision is issued.
I am sending copies of this letter to Highways England, and DLA Piper (their external legal
advisers).

Yours sincerely,

Robert Fox

160617-L-to Natural England re licences-as sent

The email comprising the above correspondence from DLA Piper also included a
.zip file, which is password protected. The file is called ‘Appendices to Highways
England’s Response to DfT’.

If you wish to access this information please contact DLA Piper directly
via www.dlapiper.com.

4.
From: Behnke, Piotr (NE) [mailto:Piotr.Behnke@naturalengland.org.uk]
Sent: 18 July 2016 12:44
To: Robert Fox
Subject: Natural England Response - M4 J 3 to 12 Smart Motorway (Highways England) - Protected
Species Licence
Importance: High

Dear Mr Fox,
Firstly apologies for the delay in responding to you regarding the status of the outstanding protected
species issues for the above NSIP.
Having checked this internally I can say that the following is the case with regard to the two issues
you have requested clarification regarding:
• Natural England issued a LONI on 11th March 2016 (copy attached) for the badger draft licence
application.
• Natural England received written confirmation on 31st May 2016 that the bat draft licence
application has been withdrawn and that a LONI in relation to bats is no longer required to support
the Development Consent Order application (email attached).
I trust that this satisfies the request in your previous email however please don’t hesitate to get in
touch regarding any further clarifications or contact concerning the above NSIP.
My colleague Mary Tomlinson has changed roles within Natural England and as such I would be the
contact for this area of work going forward.
Regards,
Piotr Behnke
Adviser
Sustainable Development and Regulation
Thames Valley Team
0208 026 3893
From: Robert Fox [mailto:Robert.Fox@dft.gsi.gov.uk]
Sent: 17 June 2016 09:12
To: Tomlinson, Mary (NE)
Subject: M4 J 3 to 12 Smart Motorway (Highways England) - Protected Species
Dear Mary
Please see the attached 2 page letter. I don’t propose to send a hard copy too.
Regards
Robert Fox
Robert Fox
Transport and Works Act Orders Unit
1/14-18, Great Minster House
33 Horseferry Road, London, SW1P 4DR

020 7944 3293
Follow us on twitter @transportgovuk

The information in this email may be confidential or otherwise protected by law. If you received it in
error, please let us know by return e-mail and then delete it immediately, without printing or passing
it on to anybody else.
Incoming and outgoing e-mail messages are routinely monitored for compliance with our policy on
the use of electronic communications and for other lawful purposes.

This email and any attachments is intended for the named recipient only. If
you have received it in error you have no authority to use, disclose, store or copy any of its
contents and you should destroy it and inform the sender. Whilst this email and associated
attachments will have been checked for known viruses whilst within the Natural England
systems, we can accept no responsibility once it has left our systems. Communications on
Natural England systems may be monitored and/or recorded to secure the effective operation
of the system and for other lawful purposes.

Date:
11 March 2016
Our ref:
2016-20542-EPS-AD1
(NATIONALLY SIGNIFICANT INFRASTRUCTURE
PROJECT)

Mr J Clarke
Project Director
Taylor Woodrow
Sent by e-mail only

Natural England
First Floor
Temple Quay House
2 The Square
Bristol, BS1 6EB
T 0845 6014523
F 0845 6013438
E eps.mitigation@
naturalengland.org.uk

Dear Mr Clarke,

DRAFT MITIGATION LICENCE APPLICATION STATUS: INITIAL DRAFT APPLICATION
LEGISLATION: THE PROTECTION OF BADGERS ACT 1992 (as amended)
NSIP: M4 JUNCTIONS 3 TO 12 SMART MOTORWAY
SPECIES: BADGERS (Meles meles)
Thank you for your initial draft badger mitigation licence application in association with the
above NSIP site. As stated in our published guidance, once Natural England is content that the
draft licence application is of the required standard, we will issue a ‘letter of no impediment’.
This is designed to provide the Planning Inspectorate and the Secretary of State with
confidence that the competent licensing authority sees no impediment to issuing a licence in
future, based on information assessed to date in respect of these proposals.
Assessment
Following our assessment of the draft application documents, I can now confirm that, on the
basis of the information and proposals provided, Natural England sees no impediment to a
licence being issued, should the DCO be granted.
However, the information that has been submitted only covers the proposed impacts to Setts 6
and 22 (identified on Figures 1 and 2) and therefore, please note that this advice does not
extend to other parts of the linear scheme. Should the DCO be granted, it is expected that an
updated survey of the whole route will be undertaken (as described in the Method Statement
dated 18 November 2015), including setts 6 and 22. These surveys will need to be undertaken
to inform the method statement re-submitted as part of any formal licence application
If there is any aspect of the above that is not clear to you and you wish to discuss it with the
Wildlife Adviser who assessed the method statement, please contact Robert Hall on 07810
693537 or by email at: Robert.Hall@naturalengland.org.uk.
An email identifying issues in advance is helpful as it will enable Robert to review your queries
in the context of the case before discussing them with you. Like all Wildlife Advisers, please
note that Robert does not spend all of his time in the office so there may be a short delay before
he can respond to you.

NSIP LONI (03/12)

Next Steps
Should the DCO be granted then the mitigation licence application must be formally submitted
to Natural England. At this stage any modifications to the timings of the proposed works, e.g.
due to ecological requirements of the species concerned, must be made and agreed with
Natural England before a licence is granted. Please note that there will be no charge for the
formal licence application determination, should the DCO be granted, or the granting of any
licence.
If other minor changes to the application are subsequently necessary, e.g. amendments to the
work schedule/s then these should be outlined in a covering letter and must be reflected in the
formal submission of the licence application. These changes must be agreed by Natural
England before a licence can be granted. If changes are made to proposals or timings which do
not enable us to meet reach a ‘satisfied’ decision, we will issue correspondence outlining why
the proposals are not acceptable and what further information is required. These issues will
need to be addressed before any licence can be granted.
Full details of Natural England’s licensing process with regards to NSIP’s can be found at the
following link:
http://webarchive.nationalarchives.gov.uk/20140605090108/http:/www.naturalengland.org.uk/Im
ages/wml-g36_tcm6-28566.pdf
As stated in the above guidance note, I should also be grateful if an open dialogue can be
maintained with yourselves regarding the progression of the DCO application so that, should the
Order be granted, we will be in a position to assess the final submission of the application in a
timely fashion and avoid any unnecessary delay in issuing the licence.
I hope the above has been helpful. However, should you have any queries then please do not
hesitate to contact me.
Yours sincerely

John Gordon
EPS Mitigation Licensing Lead Adviser
Tel: 0300 060 1442
E-mail: John.Gordon@naturalengland.org.uk

Annex - Guidance for providing further information or formally submitting the
licence application.

Important note: when submitting your formal application please mark all
correspondence ‘2016-20542-EPS-AD1 - M4 JUNCTIONS 3 TO 12 SMART MOTORWAY (BADGERS)’.

Submitting Documents.
Documents must be sent to the Customer Services Wildlife Licensing (postal and email address
at the top of this letter).

Changes to Documents –Reasoned Statement/Method Statement.
Changes must be identified using one or more of the following methods:
 underline new text/strikeout deleted text;
 use different font colour;
 block-coloured text, or all the above.

Method Statement
When submitting a revised Method Statement please send us one copy on CD, or by e-mail if
less than 5MB in size, or alternatively three paper copies. The method statement should be
submitted in its entirety including all figures, appendices, supporting documents. Sections of this
document form part of the licence; please do not send the amended sections in isolation.

Customer Feedback – EPS Mitigation Licensing
To help us improve our service please complete the following questionnaire and
return to:
Customer Services, Natural England, First Floor, Temple Quay House, 2 The Square, Bristol, BS1 6EB.
Fax: 0845 6013438 or email to wildlife@naturalengland.org.uk
http://www.naturalengland.org.uk/ourwork/regulation/wildlife/default.aspx

Natural England Reference Number (optional):

Please tick to
indicate your role:

Consultant
Developer (Applicant/Licensee)

1. How easy was it to get in contact with the Wildlife Management & Licensing team of Natural England?
Difficult (1)

OK (2)

Easy (3)

Very Easy (4)

If 1 please specify who you initially contacted in relation to your issue/enquiry?
2. Please tell us how aware you were (BEFORE you contacted us) of wildlife legislation and what it does/does
not permit in relation to your enquiry?
Unaware (1)
Very Limited Awareness (2)
Partially Aware (3)
Fully Aware (4)
3. How would you rate the service provided by Natural England?
Poor
1

Fair
2

Good
3

Excellent
4

Not
applicable

Ease of completion of application
Advice provided by telephone (if applicable)
Our web site (if applicable)
Clarity and usefulness of published guidance
Helpfulness and politeness of staff
Advice and clarity of explanations provided during Method
Statement assessment
Advice and clarity of explanations provided during Reasoned
Statement assessment
Speed of process
Overall service
If 1 or 2 to any of the above please specify why:
4. Was your issue/enquiry resolved by the activity authorised under licence or advice provided by us?
Fully
Partially
Unresolved
If not fully resolved please state what you think could have been done instead (note legislation affects which actions can
be licensed):
5. Was there a public reaction to any action taken under the licence or as a result of our advice?
Positive support
No reaction
Negative reaction
6. Would you use a fully online licensing service if it could be made available in the future?
Definitely
Possibly
Unlikely
No
7. Do you have any further comments to make or suggestions for improving our service, if yes please specify
(continue comments on an additional sheet if necessary). If you are happy to be contacted at a later date to
explore possible improvement options, please tick this box
and ensure your Natural England reference
number is at the top of this page.

From: Nancy Davies [mailto:Nancy.Davies@arcadis.com]
Sent: 31 May 2016 10:35
To: Holman, Sarah (NE)
Cc: Mitigation, EPS (NE); David Hoare; Jerry.Clarke@taylorwoodrow.com;
Susie.Moore@naturalengland.org.uk; Robin Jones
Subject: NSIP Initial Draft Licence Application: 2016-20543-EPS-AD1 (Bats) - M4 Junctions 3 to 12
Smart Motorway

Dear Sarah/EPS Mitigation Licensing Team
Further to the email received on 11 March 2016 regarding the Initial Draft Licence Application 201620543-EPS-AD1 (Bats) for the M4 Junctions 3 to 12 Smart Motorway NSIP, we have reviewed the
response provided by Natural England in collaboration with Highways England’s Delivery Partner.
The discussions have focussed upon the possibility of avoiding works that may result in disturbance
of the roost at Beansheaf Culvert.
As a result of the above discussions, and subject to ongoing review of the detailed design, timing of
works within the vicinity of Beansheaf Culvert and results of the update pre-construction bat surveys
scheduled later this year, the Applicant would like to withdraw its bat licence application, and inform
Natural England that a letter of no impediment in relation to bats is no longer required to support
the Development Consent Order application.
This situation will be continually reviewed and should it be concluded that impacts to roosting bats
cannot be avoided, then a bat licence application will be submitted to Natural England prior to works
commencing.
Please do not hesitate to contact me if you have any queries.
Yours sincerely
Nancy
Nancy Davies BSc (Hons) MCIEEM | Principal Ecologist - Environment | nancy.davies@arcadis.com
Arcadis Consulting (UK) Ltd | 5th Floor, The Pithay, All Saints St, Bristol | BS1 2NL | UK
T. (0) 1173 721 207 | M. +44 (0) 7738 888 251
www.arcadis.com

Be green, leave it on the screen.

5.
From: Dagg, Stephen [mailto:stephen.dagg@bonddickinson.com]
Sent: 02 August 2016 10:30
To: Robert Fox
Cc: Harling-Phillips, Emma (Emma.Harling-Phillips@dlapiper.com); M4 Junction 3-12 Smart Motorway
Subject: Re: Proposed M4 Junctions 3 to 12 Smart Motorway DCO

In advance of determination of the above Application we are writing to update the Secretary of State
in relation to the negotiations between Network Rail Infrastructure Limited (Network Rail) and
Highways England. As you may be aware, we act for Network Rail.
We refer to the Protective Provisions contained in the Annex to Network Rail’s Deadline VIII
Submission to the Examination (the Full NR Protective Provisions) which are attached.
As you may be aware, in order to transfer land or interests in land belonging to Network Rail it is first
necessary to complete Network Rail’s internal land clearance process (“Clearance”). Highways
England has made some progress towards obtaining Clearances in relation to the land and rights it
requires. However there are a number of outstanding requests for Clearance which cannot be issued
at present because of significant operational and safety concerns which have been identified during
the Clearance process. Network Rail has found it difficult to secure the full and active engagement of
Highways England on these matters in advance of the decision on the above DCO and a number of
significant issues remain outstanding.
Network Rail does not see any particular reason why the outstanding issues should be
insurmountable, and they remain ready to engage with Highways England in this regard. However,
importantly, those operational and safety issues do need to be addressed and resolved before the
land or rights can be transferred.
The fact that these issues have arisen with Clearance does highlight the significant risks that would
be likely to arise in the event that powers of compulsory acquisition were granted unfettered by the
constraints of the full protections contained in paragraph 23 of the Full NR Protective Provisions as
set out in Network Rail’s Deadline VIII Submission to the Examination.
Network Rail would therefore take this opportunity to once more urge the Secretary of State (should
he be minded to make the Order) to include Full Protective Provisions in favour of Network Rail.
Finally, we would also stress that there is an emerging body of precedent for this approach in
relation to highway schemes. By way of an update to paragraph 1.2.1 of the Network Rail’s attached
Deadline VIII Submission, the A14 Cambridge to Huntingdon Improvement DCO was made on 11
May 2016 and included the Full NR Protective Provisions.
We would be grateful if you could confirm receipt hereof.
Best regards
Stephen Dagg
Managing Associate
Bond Dickinson LLP

Direct: +44 191 230 8977
Mobile: +44 7595 122051
Office: +44 345 415 0000

Follow Bond Dickinson:

PART 3
FOR THE PROTECTION OF RAILWAY INTERESTS

For the protection of Railway Interests
20.20. The following provisions of this Part of this Schedule have effect, unless
otherwise agreed in writing between the undertaker and Network Rail and, in the
case of paragraph 34, any other person on whom rights or obligations are
conferred by that paragraph.
21.21. In this Part of this Schedule—
“construction” includes execution, placing, alteration and reconstruction and
“construct” and “constructed” have corresponding meanings;
“the engineer” means an engineer appointed by Network Rail for the purposes
of this Order;
“network licence” means the network licence, as the same is amended from
time to time, granted to Network Rail Infrastructure Limited by the undertaker
in exercise of powers under section 8 (licences) of the Railways Act 1993(ba);
“Network Rail” means Network Rail Infrastructure Limited (company number
02904587, whose registered office is at 1 Eversholt Street, London NW1
2DN) and any associated
(a) 1984 c. 12. Paragraph 23 was amended by section 190 of, and paragraph 68 of Schedule 25 and Part 1 of Schedule 27 to,
the Water Act 1989 (c. 15), section 112(4) of, and Schedule 18 to, the Electricity Act 1989 (c. 29) and section 106(2) of,
and paragraphs 1, 5(d) and 8 of Schedule 3 to, the Communications Act 2003.
(b) 1993 c. 43.

8 3 company of Network Rail Infrastructure Limited which holds property for

railway purposes, and for the purpose of this definition “associated company”
means any company which is (within the meaning of section 1159 (meaning of
“subsidiary” etc.) of the Companies Act 2006(ab)) the holding company of
Network Rail Infrastructure Limited, a subsidiary of Network Rail
Infrastructure Limited or another subsidiary of the holding company of
Network Rail Infrastructure Limited;

“ plans” includes sections, designs, design data, software, drawings,
specifications, soil reports, calculations, descriptions (including descriptions of
methods of construction), staging proposals, programmes and details of the
extent, timing and duration of any proposed occupation of railway property;
“ protective works” means any works specified by the engineer under
paragraph 24;
“railway operational procedures” means procedures specified under any access
agreement (as defined in the Railways Act 1993(bc)) or station lease;
“railway property” means any railway belonging to Network Rail and—
(a) 1993 c. 43.
(b) 2006 c. 46.
(c) 1993 c. 43.
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(a) any station, land, works, apparatus and equipment belonging to Network
Rail or connected with any such railway; and
(b) any easement or other property interest held or used by Network Rail for
or connected with the purposes of such railway or works, apparatus or
equipment; and
“specified work” means so much of any of the authorised development as is, or
is to be, situated upon, across, under, over or within 15 metres of, or may in
any way adversely affect, railway property.
22.22.—(1) Where under this Part of this Schedule Network Rail is required to
give its consent, agreement or approval in respect of any matter, that consent,
agreement or approval is subject to the condition that Network Rail complies with
any relevant railway operational procedures and any obligations under its network
licence or under statute.
(1) (2) In so far as any specified work or the acquisition or use of railway
property or rights over railway property is or may be subject to railway operational
procedures, Network Rail must—
(a) co-operate with the undertaker with a view to avoiding undue delay and
securing conformity as between any plans approved by the engineer and
requirements emanating from those procedures; and
(b) use its reasonable endeavours to avoid any conflict arising between the
application of those procedures and the proper implementation of the
authorised development under this Order.
23.23.—(1) The undertaker must not exercise the powers conferred by articles 13
(permanent stopping up of streets), 14 (temporary stopping up of streets), 15
(access to works), 17 (discharge of water), 18 (protective works to buildings), 19
(authority to survey and investigate land), 20 (compulsory acquisition of land), 22
(compulsory acquisition of rights), 23 (power to override easements and other
rights), 24 (private rights over land), 26 (acquisition of subsoil or air–space only),
28 (rights under or over streets), 29 (temporary use of land for carrying out the
authorised development), 30 (temporary use of land for maintaining the authorised
development), 31 (statutory undertakers), 38 (felling or lopping trees), 39 (trees
subject to tree preservation orders), 43 (temporary prohibition of traffic) or the
powers conferred by section 11(3) (powers of entry) of the 1965 Act in respect of
any railway property unless the exercise of such powers is with the consent of
Network Rail.
(1) (2) The undertaker must not in the exercise of the powers conferred by this
Order prevent pedestrian or vehicular access to any railway property, unless
preventing such access is with the consent of Network Rail.
(2) (3) The undertaker must not exercise the powers conferred by sections 271
(extinguishment of rights of statutory undertakers: preliminary notices) or 272
(extinguishment of rights of telecommunications code system operators:
preliminary notices) of the 1990 Act, or article 31 (statutory undertakers), in
relation to any right of access of Network Rail to railway property, but such right
of access may be diverted with the consent of Network Rail.
(a)
(b)

2006 c. 46.
1993 c. 43.

(3) (4) The undertaker must not under the powers of this Order acquire or use, or
acquire new rights over, any railway property except with the consent of Network
Rail.
(4) (5) Where Network Rail is asked to give its consent or agreement under this
paragraph, such consent or agreement must not be unreasonably withheld but may
be given subject to reasonable 8 5
conditions.
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24.24.—(1) The undertaker must, before commencing construction of any specified work,
supply to Network Rail proper and sufficient plans of that work for the reasonable approval of the
engineer and the specified work must not be commenced except in accordance with such plans as
have been approved in writing by the engineer or settled by arbitration under article 46
(arbitration).
(1) (2) The approval of the engineer under sub-–paragraph (1) must not be unreasonably
withheld, and if by the end of the period of 28 days beginning with the date on which such plans
have been supplied to Network Rail the engineer has not intimated disapproval of those plans and
the grounds of disapproval the undertaker may serve upon the engineer written notice requiring
the engineer to intimate approval or disapproval within a further period of 28 days beginning with
the date upon which the engineer receives written notice from the undertaker. If by the expiry of
the further 28 days the engineer has not intimated approval or disapproval, the engineer is deemed
to have approved the plans as submitted.
(2) (3) If by the end of the period of 28 days beginning with the date on which written notice was
served upon the engineer under sub- paragraph (2), Network Rail gives notice to the undertaker
that Network Rail desires itself to construct any part of a specified work which in the opinion of
the engineer will or may affect the stability of railway property or the safe operation of traffic on
the railways of Network Rail then, if the undertaker desires such part of the specified work to be
constructed, Network Rail must construct it with all reasonable dispatch on behalf of and to the
reasonable satisfaction of the undertaker in accordance with the plans approved or deemed to be
approved or settled under this paragraph, and under the supervision (where appropriate and if
given) of the undertaker.
(3) (4) When signifying approval of the plans the engineer may specify any protective works
(whether temporary or permanent) which in the engineer’s opinion should be carried out before
the commencement of the construction of a specified work to ensure the safety or stability of
railway property or the continuation of safe and efficient operation of the railways of Network
Rail or the services of operators using the same (including any relocation de-commissioning and
removal of works, apparatus and equipment necessitated by a specified work and the comfort and
safety of passengers who may be affected by the specified works), and such protective works as
may be reasonably necessary for those purposes must be constructed by Network Rail or by the
undertaker, if Network Rail so desires, and such protective works must be carried out at the
expense of the undertaker in either case with all reasonable dispatch and the undertaker must not
commence the construction of the specified works until the engineer has notified the undertaker
that the protective works have been completed to the engineer’s reasonable satisfaction.
25.25.—(1) Any specified work and any protective works to be constructed by virtue of
paragraph 24(4) must, when commenced, be constructed—
(a) with all reasonable dispatch in accordance with the plans approved or deemed to have
been approved or settled under paragraph 24;
(b) under the supervision (where appropriate and if given) and to the reasonable satisfaction
of the engineer;
(c) in such manner as to cause as little damage as is possible to railway property; and
(d) so far as is reasonably practicable, so as not to interfere with or obstruct the free,
uninterrupted and safe use of any railway of Network Rail or the traffic on it and the use
by passengers of railway property.

(2) If any damage to railway property or any such interference or obstruction is
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(2) If any damage to railway property or any such interference or obstruction is

caused by the carrying out of, or in consequence of the construction of a
specified work or a protective work, the undertaker must, regardless of any such
approval, make good such damage and must pay to Network Rail all reasonable
expenses to which Network Rail may be put and compensation for any loss
which it may sustain by reason of any such damage, interference or obstruction.
(1) (3) Nothing in this Part of this Schedule imposes any liability on the
undertaker with respect to any damage, costs, expenses or loss attributable to the
negligence of Network Rail or its servants, contractors or agents, or any liability
on Network Rail with respect of any damage, costs, expenses or loss attributable to
the negligence of the undertaker or the undertaker’s employees, contractors or
agents.
26.26.—(1) The undertaker must—
(a) at all times afford reasonable facilities to the engineer for access to a
specified work or protective work during its construction; and
(b) supply the engineer with all such information as the engineer may
reasonably require with regard to a specified work or protective work or
the method of constructing it.
27.27. Network Rail must at all reasonable times afford reasonable facilities to
the undertaker and the undertaker’s agents for access to any works carried out by
Network Rail under this Part of this Schedule during their construction and must
supply the undertaker with such information as the undertaker may reasonably
require with regard to such works or the method of constructing them.
28.28.—(1) If any permanent or temporary alterations or additions to railway
property, are reasonably necessary in consequence of the construction of a
specified work or a protective work, or during a period of 24 months after the
completion of that work in order to ensure the safety of railway property or the
continued safe operation of the railway of Network Rail, such alterations and
additions may be carried out by Network Rail and if Network Rail gives to the
undertaker reasonable notice of its intention to carry out such alterations or
additions (which must be specified in the notice), the undertaker must pay to
Network Rail the reasonable cost of those alterations or additions including, in
respect of any such alterations and additions as are to be permanent, a capitalised
sum representing the increase of the costs which may be expected to be reasonably
incurred by Network Rail in maintaining, working and, when necessary, renewing
any such alterations or additions.
(1) (2) If during the construction of a specified work or a protective work by the
undertaker, Network Rail gives notice to the undertaker that Network Rail desires
itself to construct that part of the specified work or protective work which in the
opinion of the engineer is endangering the stability of railway property or the safe
operation of traffic on the railways of Network Rail then, if the undertaker decides
that part of the specified work or protective work is to be constructed, Network
Rail must assume construction of that part of the specified work or protective work
and the undertaker must, regardless of any such approval of a specified work or
protective work under paragraph 24(3), pay to Network Rail all reasonable
expenses to which Network Rail may be put and compensation for any loss which
it may suffer by reason of the execution by Network Rail of that specified work or
protective work.
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(2) (3) The engineer must, in respect of the capitalised sums referred to in this
paragraph and paragraph 29(a) provide such details of the formula by which those
sums have been calculated as the undertaker may reasonably require.
(3) (4) If the cost of maintaining, working or renewing railway property is
reduced in consequence of any such alterations or additions a capitalised sum
representing such saving is to be set off against any sum payable by the
undertaker to Network Rail under this paragraph.
29.29. The undertaker must repay to Network Rail all reasonable fees, costs,
charges and expenses reasonably incurred by Network Rail—
(a) in constructing any part of a specified work on behalf of the undertaker
as provided by paragraph 24(3) or in constructing any protective works
under the provisions of paragraph 24(4) including, in respect of any
permanent protective works, a capitalised sum representing the cost of
maintaining and renewing those works;
(b) in respect of the approval by the engineer of plans submitted by the
undertaker and the supervision by the engineer of the construction of a
specified work or a protective work;
(c) in respect of the employment or procurement of the services of any
inspectors, signallers, watchkeepers and other persons whom it is
reasonably necessary to appoint for inspecting, signalling, watching and
lighting railway property and for preventing, so far as may be reasonably
practicable, interference, obstruction, danger or accident arising from the
construction or failure of a specified work or a protective work;
(d) in respect of any special traffic working resulting from any speed
restrictions which may in the opinion of the engineer, require to be
imposed by reason or in consequence of the construction or failure of a
specified work or a protective work or from the substitution of diversion
of services which may be reasonably necessary for the same reason; and
(e) in respect of any additional temporary lighting of railway property in the
vicinity of the specified works, being lighting made reasonably necessary
by reason or in consequence of the construction or failure of a specified
work or a protective work.
30.30.—(1) In this paragraph—
“EMI” means, subject to sub- paragraph (2), electromagnetic interference
with Network Rail apparatus generated by the operation of the authorised
development where such interference is of a level which adversely affects the
safe operation of Network Rail’s apparatus;
“Network Rail’s apparatus” means any lines, circuits, wires, apparatus or
equipment (whether or not modified or installed as part of the authorised
development) which are owned or used by Network Rail for the purpose of
transmitting or receiving electrical energy or of radio, telegraphic, telephonic,
electric, electronic or other like means of signalling or other communications.
(1) (2) This paragraph applies to EMI only to the extent that such EMI is not
attributable to any change to Network Rail’s apparatus carried out after approval
of plans under paragraph 24(1) for the relevant part of the authorised
development giving rise to EMI (unless the undertaker has been given notice in
writing before the approval of those plans of the intention to make such change).
(2) (3) Subject to sub- paragraph (5), the undertaker must in the design and
construction of the authorised development take all measures necessary to prevent
EMI and must establish with Network Rail (both parties acting reasonably)
appropriate arrangements to verify 8 7
their effectiveness.
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(3) (4) In order to facilitate the undertaker’s compliance with sub- paragraph
(3)—
(a) the undertaker must consult with Network Rail as early as reasonably
practicable to identify all Network Rail’s apparatus which may be at risk
of EMI, and must continue to consult with Network Rail (both before and
after formal submission of plans under paragraph 24(1)) in order to
identify all potential causes of EMI and the measures required to
eliminate them;
(b) Network Rail must make available to the undertaker all information in the
possession of Network Rail reasonably requested by the undertaker in
respect of Network Rail’s apparatus identified under sub- paragraph (a);
and
(c) Network Rail must allow the undertaker reasonable facilities for the
inspection of Network Rail’s apparatus identified under sub- paragraph
(a).
(4) (5) In any case where it is established that EMI can only reasonably be
prevented by modifications to Network Rail’s apparatus, Network Rail must not
withhold its consent unreasonably to modifications of Network Rail’s apparatus,
but the means of prevention and the method of their execution may be selected at
the reasonable discretion of Network Rail, and in relation to such modifications
paragraph 24(1) has effect subject to this sub–paragraph.

(6) If at any time prior to the completion of the authorised development and
regardless of any measures adopted under sub- paragraph (3), the testing or

commissioning of the authorised development causes EMI then the undertaker
must immediately upon receipt of notification by Network Rail of such EMI
either in writing or communicated orally (such oral communication to be
confirmed in writing as soon as reasonably practicable after it has been issued)
cease to use (or procure the cessation of use of) the undertaker’s apparatus
causing such EMI until all measures necessary have been taken to remedy such
EMI by way of modification to the source of such EMI or (in the circumstances,
and subject to the consent, specified in sub-–paragraph (5)) to Network Rail’s
apparatus.
(5) (7) In the event of EMI having occurred—
(a) the undertaker must afford reasonable facilities to Network Rail for access
to the undertaker’s apparatus in the investigation of such EMI;
(b) Network Rail must afford reasonable facilities to the undertaker for access
to Network Rail’s apparatus in the investigation of such EMI; and
(c) Network Rail must make available to the undertaker any additional
material information in its possession reasonably requested by the
undertaker in respect of Network Rail’s apparatus or such EMI.
(6) (8) Where Network Rail approves modifications to Network Rail’s apparatus
under subparagraphs (5) or (6)—
(a) Network Rail must allow the undertaker reasonable facilities for the
inspection of the relevant part of Network Rail’s apparatus; and
(b) any modifications to Network Rail’s apparatus approved under those
sub–paragraphs must be carried out and completed by the undertaker in
accordance with paragraph 25.
(7) (9) To the extent that it would 8 8
not otherwise do so, paragraph 34(1)
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applies to the costs and expenses reasonably incurred or losses suffered by
Network Rail through the implementation of the provisions of this paragraph
(including costs incurred in connection with the consideration of proposals,
approval of plans, supervision and inspection of works and facilitating access to
Network Rail’s apparatus) or in consequence of any EMI to which
subparagraphsub–paragraph (6) applies.
(8) (10) For the purpose of paragraph 29(a) any modifications to Network Rail’s
apparatus under this paragraph are deemed to be protective works referred to in
that paragraph.
(9) (11) In relation to any dispute arising under this paragraph the reference in
article 46 (arbitration) to a single arbitrator to be agreed between the parties is to
be read as a reference to an arbitrator being a member of the Institution of
Engineering and Technology to be agreed.

31. If at any time after the completion of a specified work or a protective work,
not being a work vested in Network Rail, Network Rail gives notice to the
undertaker informing it that the state of maintenance of any part of the specified
work or protective work appears to be such as adversely affects the operation of
railway property, the undertaker must, on receipt of such notice, take such steps as
may be reasonably necessary to put that specified work or protective work in such
state of maintenance as to not adversely affect railway property.
32. The undertaker must not provide any illumination or illuminated sign or
signal on or in connection with a specified work or protective work in the vicinity
of any railway belonging to Network Rail unless the undertaker has first consulted
Network Rail and the undertaker must comply with Network Rail’s reasonable
requirements for preventing confusion between such illumination or illuminated
sign or signal and any railway signal or other light used for controlling, directing
or securing the safety of traffic on the railway.
33. Any additional expenses which Network Rail may reasonably incur in
altering, reconstructing or maintaining railway property under any powers existing
at the making of this Order by reason of the existence of a specified work or a
protective work must, provided that 56 days’ previous notice of the
commencement of such alteration, reconstruction or maintenance has been given
to the undertaker, be repaid by the undertaker to Network Rail.
34.34.—(1) The undertaker must pay to Network Rail all reasonable costs,
charges, damages and expenses not otherwise provided for in this Part of this
Schedule which may be occasioned to or reasonably incurred by Network Rail—
(a) (a) by reason of the construction or maintenance of a specified work or a
protective work or the failure thereof; or

(b) by reason of any act or omission of the undertaker or of any person in the

undertaker’s employ or of the undertaker’s contractors or others whilst
engaged upon a specified work or a protective work,

and the undertaker must indemnify and keep indemnified Network Rail from and
against all claims and demands arising out of or in connection with a specified
work or a protective work or any such failure, act or omission; and the fact that
any act or thing may have been done by Network Rail on behalf of the undertaker
or in accordance with plans approved by the engineer or in accordance with any
requirement of the engineer or under 8 9
his supervision will not (if it was
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done without negligence on the part of Network Rail or of any person in its
employ or of its contractors or agents) excuse the undertaker from any liability
under the provisions of this sub-–paragraph.
(1) Network Rail must give the undertaker reasonable notice of any such claim
or demand and no settlement or compromise of such a claim or demand is to be
made without the prior written consent of the undertaker.
(2) The sums payable by the undertaker under sub-–paragraph (1) may include a
sum equivalent to the relevant costs.
(3) Subject to the terms of any agreement between Network Rail and a train
operator regarding the timing or method of payment of the relevant costs in respect
of that train operator, Network Rail must promptly pay to each train operator the
amount of any sums which Network Rail receives under sub-–paragraph (3) which
relates to the relevant costs of that train operator.
(4) The obligation under sub-–paragraph (3) to pay Network Rail the relevant
costs is, in the event of default, enforceable directly by any train operator
concerned to the extent that such sums would be payable to that operator under
sub-–paragraph (4).
(5) In this paragraph—
“the relevant costs” means the costs, direct losses and expenses (including loss
of revenue) reasonably incurred by each train operator as a consequence of any
restriction of the use of Network Rail’s railway network as a result of the
construction, maintenance or failure of a specified work or a protective work
or any such act or omission as mentioned in subparagraph (1); and
“train operator” means any person who is authorised to act as the operator of a
train by a licence under section 8 (licences) of the Railways Act 1993.

35. Network Rail must, on receipt of a request from the undertaker, at a
frequency to be agreed between the undertaker and Network Rail, provide the
undertaker free of charge with written estimates of the costs, charges, expenses,
future cost forecasts and other liabilities for which the undertaker is or will become
liable under this Part of this Schedule (including the amount of the relevant costs
mentioned in paragraph 34) and with such information as may reasonably enable
the undertaker to assess the reasonableness of any such estimate or claim made or
to be made under this Part of this Schedule (including any claim relating to those
relevant costs).
36. In the assessment of any sums payable to Network Rail under this Part of
this Schedule there must not be taken into account any increase in the sums
claimed that is attributable to any action taken by or any agreement entered into by
Network Rail if that action or agreement was not reasonably necessary and was
taken or entered into with a view to obtaining the payment of those sums by the
undertaker under this Part of this Schedule or increasing the sums so payable.
37. The undertaker and Network Rail may, subject in the case of Network Rail
to compliance with the terms of its network licence, enter into, and carry into
effect, agreements for the transfer to the undertaker of—
(a) any railway property shown on the works plans and/or land plans and
described in the book of reference;
(b) any lands, works or other property held in connection with any such
railway property; and
(c) any rights and obligations (whether or not statutory) of Network Rail
relating to any railway property or any lands, works or other property
referred to in this paragraph.
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38. Nothing in this Order, or in any enactment incorporated with or applied by this Order,
prejudices or affects the operation of Part 1 (the provision of railway services) of the Railways Act
1993.

38.39. The undertaker must give written notice to Network Rail where any application is
required and is proposed to be made for the undertaker’s consent under article 8 (consent to
transfer benefit of Order) and any such notice must be given no later than 28 days before any such
application is made and must describe or give (as appropriate)—
(a) the nature of the application to be made;
(b) the extent of the geographical area to which the application relates; and
(c) the name and address of the person acting for the decision-maker to whom the application
is to be made.
39.40. The undertaker must no later than 28 days from the date that the documents referred to in
article 44(1) (certification of plans, etc.) are submitted to and certified by the Secretary of State in
accordance with article 44, provide a set of those documents to Network Rail in the form of a
computer disc with read only memory.
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6.
From: Harling-Phillips, Emma [mailto:Emma.Harling-Phillips@dlapiper.com]
Sent: 03 August 2016 15:22
To: Dagg, Stephen; Robert Fox
Cc: M4 Junction 3-12 Smart Motorway
Subject: RE: Proposed M4 Junctions 3 to 12 Smart Motorway DCO [DLAP-UKMATTERS.FID3911941]

Dear Robert,
I write in relation to the email below, which was sent to the Secretary of State on behalf of Network
Rail Infrastructure Limited ("Network Rail").
1. Highways England acknowledges that the Clearance process referred to is still on-going.
Unfortunately it is proving problematic to arrange for all the consultants required to attend
the requisite meeting with Network Rail to be available, partly due to the summer holiday
season. However, Highways England continues to liaise with Network Rail in relation to this
process, whilst noting that it is not necessary for it to have concluded before the Secretary
of State's decision on Highways England's Application.
2. In relation to the protective provisions to be included in the draft DCO for the benefit of
Network Rail, Highways England has stated on numerous occasions in its submissions to the
Examining Authority and its responses to Network Rail, that the protective provisions for the
benefit of Network Rail being proposed by Highways England at Part 3 of Schedule 9, contain
a clause, at paragraph 23(1), which states that the undertaker must not exercise the powers
conferred referred to in that paragraph, including the compulsory acquisition powers, unless
the exercise of such powers is with the consent of Network Rail. This is subsequently
confirmed in paragraph 23(4), which states that the undertaker must not under the powers
of the Order acquire or use or acquire new rights over any rail property except with the
consent of Network Rail.
3. Highways England's position in this regard is fully set out in its response to Network Rail's
deadline VII submission, submitted at Deadline VIII (a copy of which is attached for your ease
of reference).
Kind regards,
Emma
Emma Harling-Phillips
Senior Associate
T +44 (0)20 7153 7554
F +44 (0)20 7796 6666
M +44 (0)7968558785
E emma.harling-phillips@dlapiper.com

DLA Piper UK LLP
www.dlapiper.com
Visit REALWORD - DLA Piper's online guide to international real estate
From: Dagg, Stephen [mailto:stephen.dagg@bonddickinson.com]
Sent: 02 August 2016 10:30
To: robert.fox@dft.gsi.gov.uk
Cc: Harling-Phillips, Emma; M4Junction3to12@pins.gsi.gov.uk
Subject: Re: Proposed M4 Junctions 3 to 12 Smart Motorway DCO
In advance of determination of the above Application we are writing to update the Secretary of State
in relation to the negotiations between Network Rail Infrastructure Limited (Network Rail) and
Highways England. As you may be aware, we act for Network Rail.

We refer to the Protective Provisions contained in the Annex to Network Rail’s Deadline VIII
Submission to the Examination (the Full NR Protective Provisions) which are attached.
As you may be aware, in order to transfer land or interests in land belonging to Network Rail it is first
necessary to complete Network Rail’s internal land clearance process (“Clearance”). Highways
England has made some progress towards obtaining Clearances in relation to the land and rights it
requires. However there are a number of outstanding requests for Clearance which cannot be issued
at present because of significant operational and safety concerns which have been identified during
the Clearance process. Network Rail has found it difficult to secure the full and active engagement of
Highways England on these matters in advance of the decision on the above DCO and a number of
significant issues remain outstanding.
Network Rail does not see any particular reason why the outstanding issues should be
insurmountable, and they remain ready to engage with Highways England in this regard. However,
importantly, those operational and safety issues do need to be addressed and resolved before the
land or rights can be transferred.
The fact that these issues have arisen with Clearance does highlight the significant risks that would
be likely to arise in the event that powers of compulsory acquisition were granted unfettered by the
constraints of the full protections contained in paragraph 23 of the Full NR Protective Provisions as
set out in Network Rail’s Deadline VIII Submission to the Examination.
Network Rail would therefore take this opportunity to once more urge the Secretary of State (should
he be minded to make the Order) to include Full Protective Provisions in favour of Network Rail.
Finally, we would also stress that there is an emerging body of precedent for this approach in
relation to highway schemes. By way of an update to paragraph 1.2.1 of the Network Rail’s attached
Deadline VIII Submission, the A14 Cambridge to Huntingdon Improvement DCO was made on 11
May 2016 and included the Full NR Protective Provisions.
We would be grateful if you could confirm receipt hereof.
Best regards

Stephen Dagg
Managing Associate
Bond Dickinson LLP

Direct: +44 191 230 8977
Mobile: +44 7595 122051
Office: +44 345 415 0000
Follow Bond Dickinson:
www.bonddickinson.com

The information in this e-mail and any attachments is confidential and may be legally
privileged and protected by law. robert.fox@dft.gsi.gov.uk, Emma.Harling-

Phillips@dlapiper.com, M4Junction3to12@pins.gsi.gov.uk only is authorised to access this
e-mail and any attachments. If you are not robert.fox@dft.gsi.gov.uk, Emma.HarlingPhillips@dlapiper.com, M4Junction3to12@pins.gsi.gov.uk, please notify
Stephen.Dagg@bonddickinson.com as soon as possible and delete any copies. Unauthorised
use, dissemination, distribution, publication or copying of this communication or attachments
is prohibited and may be unlawful.
Any files attached to this e-mail will have been checked by us with virus detection software
before transmission. Bond Dickinson LLP accepts no liability for any loss or damage which
may be caused by software viruses and you should carry out your own virus checks before
opening any attachment.
Content of this email which does not relate to the official business of Bond Dickinson LLP, is
neither given nor endorsed by it.
This email is sent by Bond Dickinson LLP which is a limited liability partnership registered
in England and Wales under number OC317661. Our registered office is 4 More London
Riverside, London, SE1 2AU, where a list of members' names is open to inspection. We use
the term partner to refer to a member of the LLP, or an employee or consultant who is of
equivalent standing. Our VAT registration number is GB123393627.
Bond Dickinson LLP is authorised and regulated by the Solicitors Regulation Authority.
This email is from DLA Piper UK LLP. The contents of this email and any attachments are
confidential to the intended recipient. They may not be disclosed to or used by or copied in
any way by anyone other than the intended recipient. If this email is received in error, please
contact DLA Piper UK LLP on +44 (0) 8700 111111 quoting the name of the sender and the
email address to which it has been sent and then delete it. Please note that neither DLA Piper
UK LLP nor the sender accepts any responsibility for viruses and it is your responsibility to
scan or otherwise check this email and any attachments. DLA Piper UK LLP is a limited
liability partnership registered in England and Wales (registered number OC307847) which
provides services from offices in England, Belgium, Germany and the People's Republic of
China. A list of members is open for inspection at its registered office and principal place of
business 3 Noble Street, London EC2V 7EE. Partner denotes member of a limited liability
partnership. DLA Piper UK LLP is authorised and regulated by the Solicitors Regulation
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distinct legal entities. For further information, please refer to www.dlapiper.com.
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NETWORK RAIL INFRASTRUCTURE LIMITED
WRITTEN REPRESENTATION
HIGHWAYS ENGLAND'S RESPONSE

1.

COMMENTS ON THE EXAMINING AUTHORITY'S DRAFT DCO

1.1

Introduction
1.1.1

Network Rail's comments on the Examining Authority's DCO (ExA DCO) are
limited to the proposed protective provisions in favour of Network Rail, which
are contained in Part 3 of Schedule 9 (for the protection of railway interests).

1.1.2

A comparison of Network Rail's protective provisions, as against those proposed
by Highways England and contained in the ExA's DCO, is contain in the Annex
below (the Annex).

1.1.3

As a preliminary point the Protective Provisions in the Annex consistently
renumber sub-paragraph (2) as (1), (3) and (2) et cetera. This is a function of the
software used to compare the ExA DCO against Network Rail's wording and for
the avoidance of Network Rail is not proposing to amend sub-paragraph
numbers.

1.1.4

Network Rail has been in discussions with Highways England about the form of
the proposed protective provisions and Highways England is therefore aware of
the amendments that Network Rail requires to be made to the protective
provisions.

Highways England Response

1.2

1.1.5

Highways England and the Examining Authority previously received
confirmation from Network Rail Infrastructure Limited ("Network Rail") in its
relevant representation submitted to the Examination on 9 July 2015 (AS-002)
that the protective provisions at Schedule 9, Part 3 of the draft Development
Consent Order ("DCO"), which are in the standard form used for the benefit of
Network Rail in Highways England's DCOs, were acceptable to Network Rail.
Network Rail then sought to resile from that position in its Written
Representation, submitted to the Examination at Deadline II (REP2-038). Neither
Highways England, nor the Examining Authority, have been provided with any
reason as to why Network Rail now seeks to resile from its previously stated
position.

1.1.6

This standard form of protective provisions for the benefit of Network Rail has
been used previously, such as the A160/A180 (Port of Immingham Improvement)
Development Consent Order 2015 ("A160/A180 DCO").

1.1.7

Nevertheless, it is correct to state that Highways England has been negotiating the
proposed protective provisions with Network Rail since the submission of
Network Rail's written representation.

Substantive Comments
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1.2.1

Restriction on Powers: Paragraph 23(1)
(a) Article 23(1) provides that Highways England will not exercise certain
powers under the DCO unless Network Rail consents. Article 23(5) provides
the protection that such consent must not be unreasonably withheld.
(b) Network Rail is a statutory undertaker which operates under a network
licence granted under Section 8 of the Railways Act 1993 (Network Licence).
This licence contains a set of conditions under which Network Rail must
operate. As the operator and owner of the national rail infrastructure, it has
a key role to play in railway safety and improving railway performance and
efficiency. The network licence is the mechanism by which the Office for Rail
and Road holds Network Rail to account.
(c) Part III of the Network Licence sets of the conditions of the licence.
Paragraph 1.1 states:
Purpose
1.1

The purpose is to secure:
(a)

the operation and maintenance of the
network;

(b)

the renewal and replacement of the network;
and

(c)

the
improvement,
enhancement
development of the network,

and

in each case in accordance with best practice and in a
timely, efficient and economical manner so as to satisfy the
reasonable requirements of persons providing services
relating to railways and funders, including potential
providers or potential funders, in respect of:
(i)

the quality and capability of the network;
and

(ii)

the facilitation of raiiway service
performance in respect of services for the
carriage of passengers and goods by railway
operating on the network.

(d) Network Rail's General Duty is set out in paragraph 1.2 as follows:
General duty
1.2

The licence holder shall achieve the purpose in
condition 1.1 to the greatest extent reasonably
practicable having regard to all relevant
circumstances including the ability of the licence
harder to finance its licensed activities.
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(e) The General Duty can be broken down into two essential elements:
i.

Securing the current operation and maintenance of the network.
Operating a railway is a highly complex operation involving many
technical fields of expertise. Any changes which potentially affect the
network must therefore be subjected to a high degree of
consideration and technical scrutiny in order that the operation of
the network is not compromised.

ii.

Securing the future improvement, development and enhancement of
the network. Network Rail is essentially the custodian of the network
and its land and facilities for future generations and must manage
those resources so as not to prejudice its future development.

(f) The granting of unfettered powers in the DCO is incompatible with the
General Duty and may place Network Rail in a position where it is breach of
that duty.
Highways England Response
1.2.1.2

It is not correct to state that the powers granted under the DCO are
unfettered. On the contrary, the protective provisions proposed for
Network Rail in Part 3 of Schedule 9 to the DCO include substantial
restriction on the exercise of the powers granted under the DCO visà-vis Network Rail's undertaking. In particular, by providing, under
paragraph 23, that powers of compulsory acquisition will not be
exercised by Highways England without Network Rail's consent.

1.2.1.3

Highways England maintains that the protective provisions
appropriate and sufficiently protect Network Rail's undertaking, as
set out in its Network Licence. Indeed, they have already been found
to be acceptable in this form by the Secretary of State for Transport
in the A160/A180 DCO referred to at paragraph 1.1.6 above.

(a) Accordingly, Network Rail considers that additional powers should be
referred to in paragraph 23 as being subject to the requirement for consent
and these are set out in the Annex of this submission.
(b) The most important of these powers is article 23 (power to override
easements and other rights). The operation of Network Rail's network relies
on its easements and other rights, and the overriding of an easement or other
right right to lay a signalling cable or to access land, for example, could have
very far reaching consequences indeed and put Network Rail in breach of tis
General Duty.
(c) The same principle applies to the other powers referred to. For example in
respect of the stopping up and prohibition of traffic on streets, street is a
broad term which includes not only highways, but also roads which are not
highways. In either case, Network Rail may require use of those streets to
gain access to the network for repairs and maintenance in accordance with
its General Duty.
(d) This approach has previously been accepted by Highways England's
predecessor (see the protective provisions in the A160-A180 (Port of
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Immingham Improvement) Development Consent Order 2015) and has not
been an issue of contention between Network Rail and Highways England in
the recent A14 Cambridge to Huntingdon Improvement Scheme DCO
Examination. It has also been included in orders such as the Norfolk County
Council (Norwich Northern Distributor Road (A1067 to A47(T))) Order
2015.
Highways England Response
1.2.1.4

The draft DCO already includes extensive provisions for the
protection of Railway Interests at Schedule 9, Part 3 of the draft
DCO. Paragraph 23 of Schedule 9, Part 3 of the draft DCO states that
Highways England cannot exercise the powers normally associated
with the compulsory acquisition of land or rights without the consent
of Network Rail.

1.2.1.5

Highways England notes Network Rail's statement that the operation
of its network relies on its easements and other rights and that the
overriding of an easement or other rights without its consent could
put Network Rail in breach of its General Duty under its Network
Licence. Therefore, Highways England accepts Network Rail's
proposed amendment to the draft DCO that Article 23 (power to
override easements and other rights) should be included in paragraph
23 of the provisions for the protection of Railway Interests at Part 3
of Schedule 9 to the draft DCO.

1.2.1.6

Highways England also accepts Network Rail's proposed amendment
to the draft DCO that Article 38 (felling or lopping trees) should be
included in paragraph 23 of the protective provisions on the grounds
that the felling or lopping of trees could have a potential impact on
Network Rail's operation and maintenance of the rail network and so
the exercise of that power by Highways England should be subject to
a requirement for Network Rail's consent. That wording is reflected
in the protective provisions for Network Rail that Highways England
submits should be included in Part 3 of Schedule 9 to the DCO,
which are provided at Appendix 1 to this response.

1.2.1.7

However, Highways England cannot accept the remainder of
Network Rail's proposed amendments to paragraph 23 of the
provisions for the protection of Railway Interests (Schedule 9, Part 3
of the draft DCO).

1.2.1.8

In relation to Articles 13, 14 and 15 of the DCO, and Network Rail's
submission above regarding the need to ensure access to its network,
Highways England notes that paragraph 23(2) of the proposed
protective provisions already provides that Highways England "must
not in the exercise of the powers conferred by this Order prevent
pedestrian or vehicular access to any railway property, unless
preventing such access is with the consent of Network Rail."
Consequently, Highways England maintains that Network Rail's
proposed amendments to paragraph 23 in relation to those Articles is
not required, and that adequate protection of Network Rail's access to
its Network is already provided for.
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1.2.1.9

In relation to the other amendments to paragraph 23 proposed by
Network Rail, it would not be appropriate for Network Rail to enjoy
an effective veto over certain works for the entire length of the
Scheme where those works would have no bearing on Network Rail's
apparatus or undertaking. Network Rail has already confirmed to the
Examining Authority, including in its written representation at
Deadline VIII, that it does not object in principle to the Scheme, yet
such a veto could have the effect of delaying indefinitely the
completion of a nationally significant infrastructure project.

1.2.1.10

Further, Highways England notes that Network Rail has not provided
an explanation of the impact that it considers would result to its
apparatus or its undertaking should the exercise of these powers1 by
Highways England not be subject to the requirement for the consent
of Network Rail.

1.2.2

Costs for construction and failure of protective works (Paragraph 29(e))

(a) Network Rail considers that the costs of temporary lighting should be
payable by Highways England where there is a failure of a protective work
as work as when there is a failure of a specified work.
(b) Specified works and protective works are both referred to consistently in subparagraphs (a) to (d) and it would appear that this is an accidental omission.
(c) We understand that Highways England accepts this amendment.
Highways England Response
1.2.1.11
1.2.3

Highways England can confirm that it accepts this amendment.

Indemnity (Paragraph 34)

(a) Highways England has omitted Network Rail's standard indemnity from
Article 34(1), but have not justified its omission.
(b) An indemnity is a promise from one person to be responsible for a second
person's losses where those losses are brought about by the acts or omissions
of the first person. Highways England therefore appear to be seeking to step
away from being responsible for the adverse consequences of their actions
where those consequences are suffered by Network Rail.
(c) The indemnity wording in question has been included in previous
development consent orders including, inter alia:
(i)

the Rookery South (Resource Recovery Facility) Order 2011;

(ii)

the Willington C Gas Pipeline Order 2014; and

1

Namely Article 17 (discharge of water), Article 18 (protective works to buildings), Article 39 (trees subject to tree preservation orders) and
Article 43 (temporary prohibition of traffic).
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(iii)

the Norfolk. County Council (Norwich Northern Distributor Road
(A1067 to A47(T))) Order 2015.

(d) The provision of this indemnity was not an issue of contention between
Network Rail and Highways England in the recent A14 Cambridge to
Huntingdon Improvement Scheme DCO Examination.
(e) Unusually the indemnity was not included in the A160-A180 (Port of
Immingham Improvement) Development Consent Order. That case can be
distinguished on the basis that in that case powers were being granted to the
Secretary of State (ie central government) rather than to Highways England,
a private limited company.
Highways England Response
1.2.1.12

Highways England accepts that Network Rail is entitled to protective
provisions in the draft DCO in respect of claims from train operators
following disruption to the network resulting from the Scheme,
which were already provided in the protective provisions proposed
by Highways England at paragraph 34(4). However, it is not
appropriate for Highways England as the national strategic highways
authority implementing a nationally significant infrastructure project
to be subject to an open-ended indemnity risk in respect of any loss
that Network Rail may suffer by reason of the Scheme.

1.2.1.13

Highways England considers it significant that the Secretary of State
for Energy and Climate Change did not consider it appropriate to
include the indemnity in the terms sought by National Rail in The
National Grid (Hinkley Point C Connection Project) Order 2016
("Hinkley Point C Connection DCO") (see Schedule 15, Part 4 of that
Order).

1.2.1.14

The Secretary of State for Energy and Climate Change noted the
following in paragraph 97 of her Decision Letter on the Hinkley
Point C Connection Project (references below to 'NRIL' are to
Network Rail Infrastructure Limited):
"The third relates to NRIL’s request that wording is included in the
Order to indemnify NRIL in respect of any loss it might suffer by
reason of the proposed development, including claims from train
operators following disruption to the network resulting from the
Development. The Applicant did not consider this was necessary as
they argued that adequate and proportionate protection had already
been included in the Order, though both parties acknowledged that
this provision was much narrower than that being requested. The
ExA agreed with NRIL that it would be in the public interest for an
indemnity to be included on the face of the Order and that this should
be greater in extent than that set out but that the wording proposed by
NRIL was unduly onerous. The ExA therefore recommended that the
amended wording proposed by the Applicant be included and the
Order has been amended accordingly. The Secretary of State is
satisfied with the ExA’s conclusion on this issue".

Deadline IX - Response to Deadline VIII Representation - Network Rail Infrastructure Limited

6

1.2.1.15

The final text of the Hinkley Point C Connection DCO made by the
Secretary of State for Energy and Climate Change limited the scope
of the indemnity in favour of Network Rail in relation to indirect or
consequential loss or loss of profits as follows:
"(4) In no circumstances is the undertaker liable to Network Rail
under sub-paragraph (1) for any indirect or consequential loss or loss
of profits, save that the sums payable by the undertaker under that
sub-paragraph include a sum equivalent to the relevant costs in
circumstances where—
(a) Network Rail is liable to make payment of the relevant costs
pursuant to the terms of an agreement between Network Rail and a
train operator; and
(b) the existence of that agreement and the extent of Network Rail’s
liability to make payment of the relevant costs pursuant to its terms
has previously been disclosed in writing to the undertaker,
but not otherwise".

1.2.1.16

The Hinkley Point C Connection DCO is the most appropriate
comparator for the current Scheme given that it is the most recent
development consent order made by a Secretary of State and given
that the relevant section concerned protective provisions between two
statutory undertakers.

1.2.1.17

Highways England does not consider the three orders cited by
Network Rail to be suitable comparators for the following reasons:

1.2.1.18

(i)

The Rookery South (Resource Recovery Facility) Order
2011 concerns an indemnity against a private commercial
developer operating on a for profit basis, whereas this
Scheme is a nationally significant infrastructure project
developed by the strategic highways authority. Moreover, the
Rookery South (Resource Recovery Facility) Order 2011
was made five years ago without the benefit of the most
recent decision on the appropriateness of the protective
provisions sought by Network Rail taken by the Secretary of
State for Energy and Climate Change.

(ii)

The Willington C Gas Pipeline Order 2014 concerned an
indemnity against RWE Generation UK plc, a public limited
company operating on a for profit basis.

(iii)

The Norfolk County Council (Norwich Northern Distributor
Road (A1067 to A47(T))) Order 2015 pre-dates the decision
on the Hinkley Point C Connection DCO.

Highways England notes Network Rail's statement that the provision
of an indemnity was not an issue of contention between Network Rail
and Highways England in the recent A14 Cambridge to Huntingdon
Improvement Scheme DCO ("A14 DCO") Examination. However,
that examination was concluded before the decision of the Secretary

Deadline IX - Response to Deadline VIII Representation - Network Rail Infrastructure Limited

7

of State for Energy and Climate Change in relation to the Hinkley
Point C Connection DCO that the inclusion of an indemnity using
such wording would be "unduly onerous" and a decision has not yet
been made by the Secretary of State for Transport on the A14 DCO.
1.2.1.19

Highways England rejects Network Rail's assertion that the A160A180 (Port of Immingham Improvement) Development Consent
Order can be distinguished on the basis that "powers were being
granted to the Secretary of State (i.e. central government) rather than
to Highways England, a private limited company". At the time that
the A160-A180 (Port of Immingham Improvement) Development
Consent Order was made, the strategic highways authority - the
Highways Agency - was a non-departmental public body under the
control of the Secretary of State for Transport. Since that time, on 1
April 2015, the powers and responsibilities of the Highways Agency
were transferred to a new strategic highways company, Highways
England. Given the transfer of those powers and responsibilities,
there is no reason to make such a distinction between the two bodies.
Further, the decision on the A160/A180 DCO also pre-dated the
decision of the Secretary of State for Energy and Climate Change on
the Hinkley Point C Connection DCO.

1.2.1.20

In conclusion, Highways England proposes that, if the Secretary of
State considers it appropriate to include in the DCO an indemnity in
favour of Network Rail, that indemnity should be limited in relation
to indirect and consequential losses and loss of profits in the same
terms as the indemnity granted to Network Rail in the Hinkley Point
C Connection DCO. That wording is reflected in the protective
provisions for Network Rail that Highways England submits should
be included in Part 3 of Schedule 9 to the DCO, which are provided
at Appendix 1 to this response.

2.

RESPONSE TO HIGHWAYS ENGLAND'S SECTION 127 AND 138 SUBMISSION
RELATING TO NETWORK RAIL

2.1

In Network Rail's detailed Written Representation it set out why powers of compulsory
acquisition should not be granted in relation to its land and cited Sections 127 and 138 of the
Planning Act 2008 (Sections 127 and 138).

2.2

Highways England has now submitted a document entitled: "Submission under Section 127
and 138 of the Planning Act 2008: Statutory Undertaker — Network Rail Infrastructure
Limited" (HE Submission).

2.3

Sections 127 and 138 are rehearsed at length in both of those submissions are not reproduced
here.

2.4

Before addressing the HE Submission it is important that Network Rail's position is properly
understood:
2.4.1

Network Rail does not object in principle to the proposed DCO;

2.4.2

Network Rail is content that the Order should be granted provided that Protective
provisions are included in the form set out in the Annex.
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2.4.3

2.5

Only if Protective Provisions are not included in the form set out in the Annex
does Network Rail object to the making of the DCO. It is only in these
circumstances that Sections 127 and 138 are engaged.

There are two main amendments which need to be made to the Protective Provisions and
these are set out in Sections 1.2.1 and 1.2.3 above. In summary:
2.5.1

Network Rail must ensure that it can retain its rights and interests and access to
its land in order that it can continue to operate its undertaking and comply with
its General Duty (as described in paragraph 1.2.2(e) above). The suspension
extinguishment or overriding of those rights and interests is likely to render
Network Rail unable to properly and effective operate its network.

2.5.2

Network Rail must ensure that it is protected against losses which might arise out
of the scheme and in particular the acts and omissions of Highways England.
Again, failure to secure such protection may put Network Rail in breach of its
General Duty.

2.6

Provided that these amendments are made Network Rail does not object to the making of the
DCO and all arguments in relation to Section 127 and 138 fall away.

2.7

The HE Submission is flawed in a number of respects:
2.7.1

It does not engage with the nuanced objection Network Rail as set out above, and
implicitly and incorrectly represents Network Rail's objection as an out-and-out
objection to the scheme under Sections 127 and 138.

2.7.2

At paragraph 6.3 it appears to suggest that the question to be addressed by the
Secretary of State when considering whether the tests in Sections 127 and 138
have been met is whether it is "necessary to seek the proposed powers to ensure
that all the land that is required to deliver the Scheme is assembled within an
appropriate timeframe and interfaces with Network Rail's apparatus are
managed appropriately". This is plainly wrong in law.

2.7.3

Unless protective provisions are included in the DCO in line with the Annex
serious detriment is likely to result to Network Rail's land.

Highways England Response
2.7.3.1

2.8

By focussing on one paragraph of Highways England's submission
under s.127 and s.138 of the Planning Act 2008 ("PA 2008"),
Network Rail has entirely misrepresented the nature of that
submission, which sets out and addresses the tests under s.127 and
s.138 of the PA 2008 in full.

Highways England sets out a Schedule of Correspondence with Network Rail at Appendix 5
of the HE Submission and states at paragraph 6.2 that it is seeking to negotiate acquisition by
private treaty and has been in negotiations with Network Rail since 11 March 2013. Appendix
5 somewhat overstates the nature and timing of engagement with Network Rail:
2.8.1

The engagement set out at Appendix 5 between 11 March 2013 and 8 June 2015
(ie for approximately 2 years and 3 months) was in the nature of standard
(general) consultation in respect of the proposed DCO and the gathering of
information about ownership.
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2.9

2.8.2

The engagement set out at Appendix 5 between 8 June 2015 and 29 July 2015
related to relevant representations.

2.8.3

It was only on 29 July 2015 that Highways England (via the District Valuer)
asked for confirmation that Network Rail for confirmation that Network Rail was
willing to enter into voluntary arrangements with Highways England.

2.8.4

It was only on 16 December 2015 that Network Rail received a costs undertaking
in respect of its legal costs for negotiating the a framework agreement in respect
of voluntary arrangements.

In conclusion, Sections 127 and 138 are not engaged in respect of Network Rail's land and
rights, provided that the Order as made includes protective provisions in the form set out in
with the Annex.

Highways England Response
2.9.1

Highways England recognises that land belonging to Network Rail is subject to
protection under sections 127 and 138 of the Planning Act 2008. As such,
Highways England set out in a submission to the Secretary of State its case under
sections 127 and 138 of the Planning Act 2008 (AS-038) (the "Submission").

2.9.2

The case for compulsory acquisition is set out in Highways England's Statement
of Reasons (Application Document Reference 4.1 (APP-030)). As set out in
paragraph 6.1 the Submission, it is Highways England's case that:
2.9.2.1

the acquisition of land and the creation of new rights in favour of
Highways England pursuant to the Application for development
consent could affect Network Rail's undertaking as it has
infrastructure which may be affected by the Scheme;

2.9.2.2

the land is required for the purposes of:
(i)

the construction and operation of the Scheme;

(ii)

access for inspection and possible refurbishment of the
Windsor Branch Railway underbridge;

(iii)

the widening of the Windsor Branch Railway underbridge;
and

(iv)

access and working space in connection with the widening of
the Windsor Branch Railway underbridge including the
realignment of off-slips and embankment strengthening and
widening;

2.9.2.3

protective provisions appropriate for Network Rail's undertaking are
included in the Proposed Order; and

2.9.2.4

the nature of the proposed works and the inclusion of protective
measures in the Proposed Order means that the Secretary of State can
be confident that Network Rail's rights, whilst subject to interference,
will not be affected to the detriment of its ability to carry out its
undertaking.
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2.9.3

The most important protection is that, in accordance with paragraph 23 of the
provisions for the protection of Railway Interests (Schedule 9, Part 3 of the draft
DCO), Highways England is unable to exercise its powers of compulsory
acquisition, including the additional powers normally associated with compulsory
acquisition, without the consent of Network Rail. Furthermore, as set out in this
response, Highways England has now agreed to the inclusion of two further
powers in paragraph 23, namely Article 23 (power to override easements and
other rights) and Article 38 (felling or lopping trees). Highways England
considers that these and other provisions provide Network Rail with an
appropriate level of protection for its undertaking.

3.

RESPONSE TO HIGHWAYS ENGLAND'S REVISED LAND PLANS

3.1

As a general point in respect of Land Plans 2, 4 and 10, the decks of the M4 Bridges
generally appear to be subject to easements to construct and maintain a bridge (rather than
freehold transfer of a stratum of the land to the Secretary of State for Transport or dedication
of highway) with a freehold transfer of only land required for the bridge abutments. This
suggests that reference to Highways England as reputed owners of the bridge level in the
Book of Reference may be in error.
Highways England Response
3.1.1

Highways England stated in its Summary and Written Representation submitted
to the Examining Authority for Deadline II that:
"Although Plots 22-23 and 22-24 are divided to make it clear that unrestricted
powers to acquire or use would only apply to the road over the bridge (but not the
railway under it) this distinction is not carried through into other Plots owned by
Network Rail. Plots 22-22a, 22-22b, 22-23a, 22-23b, 22-24a and 22-24b are all
shown as carrying unrestricted powers to acquire or use, notwithstanding that this
land does not appear to fall within Highways England’s title".

3.1.2

In the case of plots 02-17, 04-08, 10-08, 22-23, 22-23a and 22-23b it is
understood that Network Rail owns the freehold land, and that Highways England
hold rights to construct a bridge over this land. However, as highway authority of
the motorway, Highways England holds an ownership interest over the highway,
highway furniture (gantries, signage, etc.) and the bridge structure.

3.1.3

Plots 02-17, 04-08, 10-08 and 22-23 have been identified for permanent
acquisition at highway level, and temporary use only below. Plots 22-23a and 2223b have been identified for permanent acquisition.

3.1.4

Plots 22-23 and 22-24 are identified as required for “unrestricted powers to
acquire or use land at motorway level, powers limited to temporary use of land
below motorway level”.

3.1.5

It is understood that Network Rail owns the freehold in plots 22-23a and 22-23b
at ground level, and that Highways England owns the freehold in the bridge over
this land. As highway authority of the motorway, Highways England owns the
highway, highway furniture (gantries, signage etc.) and the bridge structure. The
Statement of Reasons notes that these plots are required as follows “Land within
existing motorway boundaries retained for construction and operation of the
Scheme”.
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3.1.6

3.2

Plots 22-22a, 22-22b, 22-24a and 22-24b are understood to be owned (freehold)
by Network Rail and recorded as such in the Book of Reference. These plots are
identified as required for permanent acquisition, and the Statement of Reasons
notes the reason for this requirement as follows “Land required for widening
Windsor Branch Railway underbridge”. The ownership sought is not so as to
interfere with the operation of the railway, and is tempered by the proposed
protective provisions in any event.

Plots 22-24a and 22-24b in the Book of reference are subject to an easement to the Minister
of Transport dated 22 December 1965 (including the Bridge abutments) rather than a
freehold transfer. The Book of Reference would appear to be in error in this regard.
Highways England Response
3.2.1

3.3

The Book of Reference states that "Network Rail Infrastructure Limited" is the
owner of Plots 22-24a and 22-24b. However, Part 4 of Section 7 of the Book of
Reference does not include the easement in favour of the Minister of Transport,
because Plots 22-24a and 22-24b are not registered at the Land Registry.

In terms of consistency with other Land Plans, Network Rail strongly submits that Plots
22¬22a, 22-22b, 22-23a, 22-23b,22-24a and 22-24b should be shaded grey (temporary
possession of railway land and unrestricted rights in relation to motorway deck).
Highways England Response
3.3.1

3.4

Highways England understands that Plots 22-22a, 22-22b, 22-23a, 22-23b, 2224a and 22-24b contain, or will contain, the bridge substructure and foundations.
Even were Network Rail to retain ownership of the substructure land, given that
any compulsory acquisition of this land is subject to Network Rail's consent
under paragraph 23 of the protective provisions, the plans submitted to the
Examining Authority show the acquisition requirements Highways England
submits are required and necessary for construction of the Scheme.

It is unclear why the railway bridges on Land Plan 27 are all shown stippled as "Crown
Land". Rights were granted to the Secretary of State, presumably as highway authority, for
the construction of highway.
Highways England Response
3.4.1

The railway bridges on Land Plan 27 are shown stippled as "Crown Land",
because the Secretary of State for Transport has a caution title (title number
BK461004) in the form "the cautioner has the benefit of the rights contained in a
Deed of Grant dated 14 April 2014 made between (1) Network Rail Infrastructure
Limited and (2) The Secretary of State for Transport".

3.4.2

Title number BK461004 was not transferred from the Secretary of State for
Transport to Highways England on the creation of Highways England as the
strategic highways company. However, it is to be subject to the grant of a
certificate by the Department for Transport under paragraph 5(3) of Schedule 3 of
the Infrastructure Act 2015 to confirm that the necessary property, rights and
liabilities have been transferred to Highways England, as explained in Highways
England's written summary of oral representations made at the Issue Specific
Hearing into compulsory acquisition, submitted at Deadline 7 (REP7-023),
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3.4.3

Highways England has already amended the plans in accordance with Network
Rail's previous representations. In particular, Land Plan 27 was updated in the
submission for Deadline III.
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7.
From: Harling-Phillips, Emma [mailto:Emma.Harling-Phillips@dlapiper.com]
Sent: 03 August 2016 16:14
To: Robert Fox
Cc: 'lynne.stinson@highwaysengland.co.uk'; Howe, George
Subject: RE: M 4 Junctions 3 to 12 [DLAP-UKMATTERS.FID3911941]

Dear Robert,
1. Thank you for your email in relation to the submission made by Thames Water. I can confirm
that no further discussions have taken place between the parties since the close of the
Examination, and the position in relation to the protective provisions remains as it did on 3
March 2016.
2. Highways England has considered the information attached from Thames Water, but does not
consider that the material raises any point that has not already been addressed by Highways
England in its representations to the Examination, most notably:
a. At Section 4 of its written summary of the Issue Specific Hearing into Compulsory
Acquisition submitted at Deadline VII (REP7-015); and
b. Highways England's response to Thames Water's Deadline VII representation,
submitted at Deadline VIII (I cannot find an Examination Library reference to this
submission, despite it being published on the PINS website).
3. Copies of the above documents are attached for your ease of reference. For the reasons set
out in the documents above Highways England cannot agree to the restrictions on
construction of the project that Thames Water is seeking. Highways England therefore
agrees with the intention of the wording suggested in the Examining Authority's draft DCO
issued on 17 February 2016, but subject to the amendments proposed by Highways England
in its response to the Examining Authority's DCO (REP8-005), a copy of which is attached for
your reference.
Please do not hesitate to contact me if I can be of any further assistance in relation to this matter.
Kind regards,
Emma
Emma Harling-Phillips
Senior Associate

THE PLANNING ACT 2008
M4 (JUNCTIONS 3 TO 12) (SMART MOTORWAY) DEVELOPMENT CONSENT
ORDER APPLICATION
TR010019

Written Summary of Second Issue Specific Hearing Dealing With Compulsory Acquisition
Date: 12 February 2016
Venue: Holiday Inn Maidenhead/Windsor, Manor Lane, Maidenhead, West Berkshire, SL6
2RA
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ISH - Compulsory Acquisition
INTRODUCTION
Question 2 - Representations from affected persons
1.

Neil Morgan, Slough MotoX Parc
1.1

Mr Morgan submitted that the current Scheme plans state that the MotoX Parc will
be unable to operate for a year due to the construction of the Scheme, but in reality
Mr Morgan believes there will also be a period of rebuilding of the Parc over and
above that 12 month term. As such, he submitted that the Scheme is likely to result in
a suspension in operations at the Parc for 18 months.

Highways England Response
1.1

Slough MotoX Parc have the best understanding of the work which they need to
undertake before their operation can recommence following the rebuilding of
Recreation Ground bridge. Highways England cannot comment on the likely duration
of the work. Highways England have undertaken at meetings and in their response at
Deadline VI to work with Slough MotoX Parc to minimise the temporary land
occupation period. However, the duration of the bridge construction works is
estimated to be a period of approximately one year. Once ground investigation and
detailed design has been finalised, detailed construction planning will take place and
Highways England will review methodologies and sequences, working with Slough
MotoX Parc to minimise the construction duration and impacts on Slough MotoX
Parc.

2.

Mr. and Mrs. Hakesley
2.1

The Hakesleys have now seen detailed drawings of the Scheme works. The temporary
and permanent land take is roughly 25% of the entire site. The Hakelsleys are
concerned that they will not be able to operate during construction of the Scheme,
which is due to be a period of three years. The Hakesleys submitted that if they did try
to trade during construction, customers would be faced with construction traffic
turning into Amerden lane and various disruption, including noise, works and traffic.
The Hakesleys were concerned that this would result in detrimental reviews of the
caravan park. The Hakesleys submitted that the impact on the business would be
significant in the long term and that rebuilding the business post 2021 would not be
viable.
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Highways England Response
2.2

A site meeting with the Hakesleys and their surveyor took place on 12 January 2016
to enable Highways England to better understand the likely impact of the Scheme on
the caravan park. The Hakesleys and their agent have subsequently been provided
with more detail of the works in their immediate vicinity, including likely
construction vehicle movements in Amerden Lane. Further discussions are to be held
shortly between the Hakesleys surveyor and the surveyor advising Highways England
to discuss the likely impacts on the caravan park and the extent to which this can be
reflected in a compensation claim.

3.

Douglas Bond of Woolf Bond Planning, representing Anita Thomas and Bloor Homes
3.1

These issues relate to compound number 5. Highways England has confirmed that
this site is to be the main construction compound for the Scheme. The landowners are
concerned with the alignment of the compound and their desire to promote the site
through the local plan for a future residential development.

3.2

Since the last hearings in November the parties have been in discussions and
negotiations. There is now a draft agreement which it is hoped can be agreed before
the close of the Examination. That agreement will provide a mechanism for securing
a compound with a revised layout on this site. That agreement includes the
preparation of a planning application for a reoriented compound which is being
agreed with Highways England. If permission is granted, Highways England will
commit to using this reoriented compound. The landowners expressed a concern
regarding the time periods for how long the compound will remain on the site, as the
owners are concerned that the Scheme could prejudice the implementation of the
development proposals, which are being promoted via the emerging local plan.

Highways England Response
3.3

Highways England has set out its position in relation to Bloor Homes in its response
to the Examining Authority's second written questions on compulsory acquisition at
Deadline V (REP5-004).

3.4

The Examining Authority is presented with two options.

The first, is that an

agreement will be signed and the Objection will fall away. In this instance notice to
the Examining Authority that the Objection is withdrawn will be sent in writing as
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soon as possible (noting how close we are to the end of the Examination). However,
such private contractual arrangements are outside of the DCO process and the timing
and grant of a satisfactory planning permission cannot be guaranteed. The land
sought under the DCO for the provision of construction compound 5 is required for
delivery of the Scheme, as the principal construction compound for the Scheme. As
such, it is vital to ensure the delivery of the Scheme that the current proposals for
powers of compulsory acquisition for Construction Compound 5 are provided for in
the DCO, whether or not a private agreement is entered into with Bloor Homes.
3.5

Alternatively, the agreement between the parties will not be reached and the
Objection will stand. In either of these events, what is being requested by Highways
England as part of the Application for development consent does not change. The
location of construction compound 5 within the Scheme and the request for powers of
compulsory acquisition over that land remains unchanged. Whilst Highways England
is seeking to come to a private agreement with Bloor Homes out of a desire to be
mindful and understanding of local stakeholders' redevelopment desires and long
term plans, Highways England maintains that the tests for the grant of powers of
compulsory acquisition are met in relation to the land sought for Construction
Compound 5. In particular, Highways England submits that the temporary powers
sought over this land amount to a proportionate interference with Bloor Homes'
property rights.

3.6

To that end, the Examining Authority should have regard to the fact that any
residential development on this site does not form a part of the emerging local plan,
which has not yet been adopted. The site still remains in the green belt, which is
subject to an "exceptional circumstances” test if it sought to be removed from the
green belt. Consequently, the owners' desires for a residential development at this
location remain inchoate, which goes to the weight to be attached to the development
proposals, when considering whether the temporary powers sought over this land
amount to a proportionate interference with Bloor Homes' property rights.

3.7

In relation to Bloor Homes' concerns regarding the timings for the use of construction
compound 5, Mr Clarke, on behalf of Highways England, explained that the
compound will be required for a construction period of 5 years with an on-going
maintenance period of an additional 12 months (so six years in total) following
completion of the works. The majority of the compound site will be vacated after five
years (following commencement of the authorised works) and only a small part of the
site will be required for the maintenance period of 12 months. On questioning, Mr
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Clarke stated that it would be fair to say this period would likely end in 2023.
However, this is only true if work begins as currently scheduled. If there are delays,
then the 6 years minimum period would not start until the actual construction works
start
3.8

It was also noted that during the 5 year construction there may be the ability to make
the compound smaller and a phased hand back of the land would be coordinated with
the owners.

Question 1 - Update from the Applicant on outstanding compulsory acquisition issues
4.

Thames Water ("TW")
4.1

Craig Broadfoot on behalf of TW stated that the main issue is to ensure access to the
major sewage treatment works. TW's principal concern is a lack of assurances
relating to access, on which TW would like clarity in the protective provisions. TW
explained that the protective provisions currently state that Highways England will
not prevent “reasonable” access, but TW stated that it cannot have long periods of
interference. When asked by the Examining Authority if TW had a minimum amount
of time in mind TW stated it required 24 hour access.

4.2

TW also suggested that Old Lane bridge could be used instead for access. However,
TW were unaware of whether the bridge is structurally suitable for such access.

Highways England Response
4.3

Howard Bassford, on behalf of Highways England explained that, in regards to the
sewage works, the protective provisions as drafted by Highways England propose
that Highways England will not unreasonably obstruct access and require TW to be
given 56 days’ notice of the proposed location and duration of works and requires
that Highways England comply with TW's reasonable requirements for ensuring its
continued access.

4.4

Highways England cannot agree to the TW's request for removal of the
reasonableness requirements currently provided for in the protective provisions.
There will be times, due to the nature of the works proposed, and to protect the health
and safety of users, that access will need to be restricted by Highways England.
Consequently, whilst Highways England is happy to accept an obligation not to
unreasonably prevent access, it cannot accept an obligation not to prevent access at
any time.
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4.5

Further, in circumstances where it will be necessary to prevent access, TW is
protected by the requirement in the protective provisions for 56 days' notice to be
given to TW of any works that would affect access and the need to comply with TW's
reasonable requirements to ensure continued access. Highways England cannot
consent to the deletion of the word reasonable here, as it would allow Thames Water
to impose any requirements whatsoever, no matter how unreasonable or
disproportionate they may be.

4.6

Ultimately, if TW considers Highways England's proposals to be unreasonable, they
can either choose to accept the interference, seek to impose reasonable requirements
or take the matter to arbitration. Highways England explained that reasonableness in
this regard is a well understood concept and depends on the circumstances of the
case.

4.7

Further, in considering the reasonableness of the requirements for access in this
location, Highways England noted that the ES site road plan (sheet 9 of 13) shows
that this is an offline bridge replacement. The new bridge will be built and opened
before the old bridge is closed and removed. There should therefore be a bridge open
at all times at this location, apart from short durations to enable tie in works.
However, it is not possible at this stage of the design process to provide the sort of
detail that TW has requested in relation to the exact timing of the works, and the dates
and times of any interruption that may be required. That information will be provided
to TW on the basis of the requirement to provide 56 days' notice to TW, as currently
provided for in the protective provisions.

4.8

In regards to the use of Old Slade Lane as an alternative access route, Highways
England explained that Old Slade Lane was not suitable for use by traffic, as it
currently not designed to take vehicles. The replacement of that structure to enable an
alternative access to be provided would be unnecessary and wholly disproportionate
to the issues before the Examining Authority, particularly in light of the protective
provisions offered to protect TW's undertaking.

4.9

Highways England looks forward to receiving the information requested by the
Examining Authority in relation to TW's access requirements. In relation to the need
to respond in an emergency, given the short duration of any likely interruption,
Highways England is confident that provision could be made and reasonable
requirements could be proposed, in accordance with the terms of the protective
provisions as drafted.
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Question 1 continued - Update from the District Valuer on behalf of Highways England.
5.

Ms Giles explained on behalf of Highways England that negotiations are on-going with all
parties. Highways England are undertaking site inspections and are undertaking meetings
with landowners, most recently attending a meeting with Railway Pension Nominees' Limited
on 08 February 2016.

6.

Ms Giles explained that Highways England are progressing matters with all of the agents who
have contacted Highways England and anticipate that further contact will be forthcoming
from agents in the coming weeks in relation to the negotiation of the payment by Highways
England of agents' "reasonable fees". Ms Giles confirmed that Highways England has not
received contact from any new parties since the hearings in November. However, she
explained that this is normal in the compulsory acquisition process, in that landowners prefer
to delay agreeing terms for the acquisition of their land until entry is actually taken in the
expectation that land values may rise, and that entry is at some point in the future.

7.

8.

The ExA asked if there been progress with:
7.1

Affinity Water?

7.2

Slough Allotment Federation?

7.3

Louisa and John Maxwell Watters?

The ExA asked if those points need to be reflected in an updated book of reference?
Highways England Response

9.

There has been no further contact or progress with the parties mentioned in 6.1 to 6.3 above.

10.

Highways England explained that they had contact those landowners whose land had now
been removed from the Order Limits, and that all of those changes were reflected in the last
submitted Book of Reference.

Other Points
11.

The Examining Authority asked HE to explain why s127/s138 applications have been made?
Highways England Response
11.1

Highways England acknowledged that following amendments to s.127 and 138 of the
Planning Act 2008, it is no longer a requirement for the Secretary of State to issue a
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certificate under those sections, and therefore there is no need for an application to be
made or hearings to be held. However, for the development consent order to include
provision authorising the compulsory acquisition of statutory undertakers' land or
rights in land, the Secretary of State does have to record his satisfaction that the
conditions in s.127(3) and s.138(4) have been met. Consequently, Highways England
considered that it would assist the Examining Authority in making its
recommendations, and the Secretary of State in recording his decision, on this matter,
if submissions were made on how those conditions are met in this case.
12.

The Examining Authority asked for an update on the s135 applications.
Highways England Response
12.1

Following the email from the Department for Transport ("DfT") dated 11 February
2016, which was submitted to the Examination, Highways England is confident that
s.135 consent is not required for the land listed in the Book of Reference as belonging
to the Secretary of State for Transport. However, put this issue beyond all doubt,
Highways England have requested that a certificate under paragraph 5(3) of Schedule
3 of the Infrastructure Act 2015 be issued by DfT, to confirm that the necessary
property, rights and liabilities have been transferred to Highways England.

12.2

Unfortunately, Highways England has not been able obtain s.135 consent in relation
to the land belonging to the Secretary of State for the Environment, Food and Rural
Affairs, as the Department for the Environment, Food and Rural Affairs maintains
that it does not own the land. Highways England noted the chain of emails with the
Government Clearing House that was submitted at Deadline V, which shows the
issues that have been experienced in relation to this matter. As a result, an application
will be made to the Treasury under s.227(6) of the Planning Act 2008 as to what
authority is the appropriate Crown authority under s135 in this case. Unfortunately,
Highways England does do not anticipate that there will be a satisfactory resolution to
this issue before the end of the Examination. However, Highways England noted that
there is a precedent for s.135 consent being granted post the close of the Examination,
as occurred in relation to the Able Marine Energy Park Development Consent Order.
Highways England will keep the Examining Authority informed as to any progress
that is made in this regard.
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THAMES WATER
WRITTEN REPRESENTATION
HIGHWAYS ENGLAND'S RESPONSE

M4 J3-12 DCO Smart Motorway – Thames Water Utilities Ltd – VO ref 1543594

1.

I write to you further to your request on Friday at the Compulsory Purchase hearings for
more information in respect of traffic movements over the Wood Lane M4 over-bridge,
which, as you will have understood from representations, is an extremely sensitive issue to
Thames Water as the Slough site is only accessible via the one over-bridge since the
Jubilee River CPO took TW’s alternative access (*). Attached below is the response from
the responsible Thames Water employee for the Slough site. I am of the opinion that the
email is best sent to you in it’s original entirety. The final comment regarding OFWAT
fines explains why 24/7 access is so important to Thames Water, even if there was an
undertaking from Highways England to meet such fines.

2.

Thames Water have been unable to accept, as a compromise, the protective provisions set
out to us by Highways England as the reasonableness provisions do not address the
statutory duty of Thames Water to operate the site in accordance with it’s binding
legislation.

3.

The comments regarding out-of-hours incidents (work orders) is self-explanatory and we
are of the opinion that it is best that this information is now placed in the hands of the
Project to arrive at an acceptable solution.

Highways England Response

3.1

Highways England notes the provision of vehicle movement and additional
information regarding the access required by Thames Water via Wood Lane to the
Thames Water Utilities Facility in response to the request by the Examining
Authority during the Compulsory Acquisition issue specific hearing on 12
February 2016. However, unfortunately the requested clarification of the number
of essential vehicle movements and the degree to which the facility can be
remotely operated, does not appear to have been provided.

3.2

The principle concern of Thames Water, as advised at the hearing, is to maintain
access to the Thames Water facilities 24/7, as far as it is possible. Highways
England are replacing the existing Wood Lane bridge offline, with a new bridge to
the east of the existing structure. Consequently, access to the Thames Water
facility will be maintained via the existing bridge while the bridge replacement
construction works take place, except for limited periods during the realignment
and tying together of the existing road and the new bridge or for safety reasons
during demolition or heavy lifting activities. Whilst the required closure periods
cannot be confirmed until the detailed design is carried out, initial estimates are:
a)

Steelwork erection for replacement structure (access restricted by crane /
large plant) - estimated 4 night closures;

b)

Bridge Deck Construction (access restricted by crane / large plant) estimated 4 night closures;
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c)

Tie in of the new Wood Lane alignment to allow new bridge to be opened
(access not possible due to the level difference and alignment differences)
- estimated 6 night closures; and

d)

Demolition of existing Wood Lane bridge (health and safety of traffic
using Wood Lane during the demolition works) - estimated 2 weekend
closures.

3.3

The major elements of bridge works are likely to take place at night and weekends
when closures of the motorway can be secured, so it would be helpful if Thames
Water could clarify the time of day that any essential vehicle access is required
(e.g. whilst a number of categories have been underlined, they would all appear
either likely to already take place outside the possible overnight and weekend
closure periods or be straightforward to re-programme).

3.4

In accordance with the requirements of Section 4.3.2 of the Construction
Environmental Management Plan ("CEMP") the Contractor will appoint a Public
Liaison Officer who will consult and inform the affected individuals and
communities including Thames Water. In the case of Thames Water a commitment
has been given in the protective provisions, to provide 56 days’ notice prior to
undertaking any works (including traffic management measures, diversions, road
closures and stopping up) that would affect Thames Water's access and to comply
with Thames Water's reasonable requirements for ensuring its continued access.
However, for engineering and safety reasons Highways England cannot accept an
absolute bar on prohibiting Thames Water's access. Such a requirement would
mean that the essential bridge works to provide this Nationally Significant
Infrastructure Project could not be undertaken, and Thames Water would
effectively prohibit implementation of the Scheme. In such circumstances,
Highways England submits that the drafting of the protective provisions proposed
strikes an appropriate balance between protecting Thames Water's access
requirements, whilst also allowing for delivery of the Scheme.

3.5

In the event that Thames Water were to require emergency access during one of
the short periods that access is not planned to be available Highways England
would, within the reasonableness requirements provided for under the protective
provisions consider (subject to the safety of the works, Highways England's
personnel and members of the public) the suspension of the works for a short
duration to allow sufficient time to provide safe access for Thames Water. Without
further clarification of the essential vehicle movements and the extent to which the
facility can be remotely controlled Highways England is unable to provide any
further reassurance at this juncture, but will continue to work with Thames Water
to minimise any impacts that the works to Wood Lane have on access to the
Thames Water Facility.

3.6

In relation to the Thames Water representation objecting to the replacement of
Oldway Lane bridge (letter ref Bf 510912/tw dated 9 February) with a lighter
weight bridleway / footbridge, Highways England notes that Thames Water
confirm that the existing bridge is unsuitable for its use.

3.7

The attached photographs illustrate the existing access and the physical constraints
to vehicular access being obtained by Thames Water to the Oldway Lane bridge,
and demonstrate the basis upon which the existing accommodation bridge
structure is agreed to not be of a standard to allow vehicle movements. Highways
England is proposing a replacement structure commensurate with the existing
access and bridleway usage, which is proportionate and does not degrade access
via this bridge by Thames Water.
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3.8

The 9 February 2016 submission also notes that Thames Water will offer
Highways England advice regarding the presence of Thames Water apparatus in
plot 19-72. This land is required permanently to provide space for the replacement
of the extended Marsh Lane bridge. Existing utility drawings indicate that the
pumping main is outside of this plot. However, Highways England looks forward
to receiving the additional information from Thames Water in relation to the
specific location of its assets. In any event, Thames Water benefits from the
protective provisions for water and sewerage undertakers at Part 1 of Schedule 9 to
the DCO, and consequently can be assured that any apparatus located in this area
will benefit from the protection afforded by those provisions.
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Correspondence provided by Thames Water

From: Andrew Wigley [mailto:andrew.wigley@thameswater.co.uk]
Sent: 16 February 2016 11:48
To: Bruce Fowler; Andy Moore; Steve Crabb
Cc: craig.broadfoot@blplaw.com; Richard Gatenby
Subject: RE: M4 J3-12 DCO - Slough site [BK-BK.FID371695]

The volumes of vehicles vary significantly, but typically could include:
Total 45 tankers – rigid and artic. These bring sludge from the smaller sites to Slough.
Whilst typically during the day, there is a need to bring loads in at the weekend and
overnight to maximise resource usage
10 technicians and staff based on site
10 deliveries per day in vans and lorries
1 artic per week for chemical deliveries
10 trucks removing sludge cake from site
10-20 small tankers per day bringing domestic cess waste to site
15 lorries based on site for Virridor and Lanes requiring access at least once per day (plus
drivers accessing and leaving site)
Capital delivery 20 cars and vans during construction phases for work on site (will soon
complete, but unsure of specific needs when this work is planned)
Celvac 4 tankers and 6 office staff
Education centre once a week with coach/mini bus and a car for tour guide
Other support staff and contactors
1 internal training course per week – 10 delegates and trainer
In the event of a sewer or pumping station issue sewage would be tankered to Slough STW.
Whilst I am not aware of this issue occurring in the last 6 months, it could happen and there
would be no prior notice of this.
The site also supports a team looking after the surrounding smaller sites. This is a team of 8
who use Slough as a based site for stores, meetings mess room and changing/shower facilities
both in and out of hours. Our contractors also hold stores on site to support their activies on
and off site, including Brettex to maintain our sludge thickening and dewatering units across
Thames Water, Salt supplies for spreading on and off site etc.
Some of the above could be removed at a cost (ie. Stop sludge imports (cost to find alternative
locations), move contractors off site (cost to set up temporary locations), stop education visits,
hold meetings off site (cost for a venue) etc, however the items underlined cannot be moved
from site.
With regards to the emergency access, by its very nature this is impossible to accurately
gauge. I have reviewed the number of work orders stated out of normal hours at Slough and
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we have recorded 68 jobs so far this year (our normal working hours are 07:30 – 15:30 MonFri, this identified 86 jobs, however I have re-run this looking for jobs started outside 07:00 to
16:00 Mon – Fri which gives 68 jobs).
Just some other notable examples:
At present we have issues on site and on another remote site and have a night shift at site who
also visits the remote site every 3 hours.
In November we had an issue on site and commenced an emergency tankering operation.
This was initiated at 07:00 and by 10:00 we had 6 artic tankers running, so 30 visits to site
every 24 hours. This ran for over a week.
In August last year we had issues with some of our inlet pumping plant. Within a couple of
hours we had a number of tankers operating in and out of site and deliveries of additional
pump plant to site

In terms of cost of failure this is again difficult to quantify. We have 3 key external impacts –
emissions to air of odour, failure to drain the local catchment (localised flooding) and
discharge to watercourse (pollution). If we were unable to access the site and a pollution event
followed we could face £1m+ fines (see fine from Tring STW pollution – 5/1/16), plus
mitigation and clean-up costs.

I will give you a call this afternoon to discuss in further detail if required.
Thanks,
Andrew Wigley
Operations
Manager
North Western Area
Wholesale Wastewater
East Hyde STW, West Hyde Road, Luton. LU1 3TS

07747 640698
 Andrew.Wigley@thameswater.co.uk
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M4 Junctions 3 to 12 Smart Motorway
Comments on the Examining Authority’s Consultation Draft Development Consent Order

On 17 February 2016, the Examining Authority ("the ExA") published its consultation draft of the Development Consent Order ("DCO"), highlighting
amendments to Highways England’s proposed draft DCO as submitted on Monday 15 February 2016. The ExA is seeking comments on its draft DCO
by Deadline VIII (29 February 2016). In order to assist the ExA, Highways England has set out its initial comments on the substantive amendments in
the table below. Where Highways England has not provided a comment on an amendment proposed by the ExA, it can be taken as having agreed with
the ExA's proposals.
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Amendment in the Examining Authority’s draft DCO
1.

Article 16 (amendment)

Highways England Comment
1.

Highways England notes that there is a typographical error in the
word "protection" proposed by the ExA.

2.

The engineering drawings and sections have not changed since
submission of the Application. However, the reference at Article
44(1)(b) should be to the Works Plans dated February 2016, as
updated Works Plans were submitted at Deadline VII.

3.

Highways England can confirm that this is the latest version of
that document.

4.

A revised version of the Outline CEMP was submitted at
Deadline VIII. Consequently, the reference should be to the
Outline CEMP dated February 2016.

16.—(1) Subject to Schedule 9 (protection of interests) (10 (protective
provisions)), the undertaker may, for the purpose of or in connection with
the carrying out and maintenance of the authorised development,
regardless of any interference with any public or private rights—
2.

Article 44 (comment)
(1) The undertaker must, as soon as practicable after the making of this
Order, submit to the Secretary of State copies of— …
(c) the engineering drawings and sections (Document Reference Nos. 2.5 2.9, dated March 2015)
ExA comment: Have any of these drawings and sections been amended?

3.

Article 44 (comment)
(1) The undertaker must, as soon as practicable after the making of this
Order, submit to the Secretary of State copies of— …
(f) the outline environmental management plan (Document Reference No.
6.3/4.2, dated March 2015)
ExA comment: Is this the latest document?

4.

Article 44 (comment)
(1) The undertaker must, as soon as practicable after the making of this
Order, submit to the Secretary of State copies of— …
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(g) the outline construction environmental management plan (Document
Reference No. 6.3/4.2, dated March 2015)
ExA comment: Is this the latest document?
5.

Article 44 (comment)

5.

A revised version of the environmental masterplan was
submitted at Deadline VIII. Consequently, the reference should
be to the environmental masterplan dated February 2016.

6.

The latest version of the FRA is that submitted at Deadline VII.
As such, the date of the document in Article 44 should be
amended to state "February 2016".

7.

In the version of the draft DCO submitted by Highways England
at Deadline VII, Highways England provided a requirement for
the low noise surface installed as part of the Scheme to be
maintained for a period of 15 years, including a definition of
"link", which is necessary to be included if Highways England's
drafting is accepted.

8.

As previously explained, Highways England does not consider it
to be appropriate to constrain the M4 in terms of the surfacing to
be used by imposing a requirement for the low noise surfacing to
be maintained in perpetuity. For example, it may be that in the

(1) The undertaker must, as soon as practicable after the making of this
Order, submit to the Secretary of State copies of— …
(i) the environmental masterplan, being Annex A to the engineering and
design report (Document Reference No. 7.4, dated March 2015)
ExA comment: Is this the latest document?
6.

Article 44 (comment)
(1) The undertaker must, as soon as practicable after the making of this
Order, submit to the Secretary of State copies of— …
(l) the flood risk assessment (Document Reference No. 5.3, dated January
2016).
ExA comment: Is this the latest version of the FRA?

7.

Schedule 2 - Part 1 (Amendment)
5. — Where any carriageway comprised in Work No. 1a and 1b, or any
slip road is to be resurfaced as part of the authorised works, TSCS is to be
provided unless otherwise approved by the Secretary of State. Any
material approved by the Secretary of State as low noise surfacing shall
have similar noise reduction properties as TSCS.
(1) The surfacing installed pursuant to sub-paragraph (1) shall be
maintained for a period of fifteen years from completion of the works
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within a link of the M4 motorway.

future it is no longer a policy supported by Highways England,
the material may not be available, it may no longer be
economical, or circumstances may have changed on the Strategic
Road Network such that it is no longer necessary or appropriate.
Highways England maintains that for these reasons, the
requirement proposed by the ExA should not be included in the
final DCO.

(2) The term 'link' means those sections of the carriageway between any
two junctions.

(1) Any re-surfacing of the carriageway installed pursuant to sub
paragraph (1) must be carried out using low noise surfacing material with
similar (or improved) noise reduction properties to the TSCS unless
otherwise approved by the Secretary of State, following consultation with
the relevant planning authority.
8.

Schedule 2 - Part 1 (Amendment & Comment)

9.

As explained above, a revised version of the environmental
masterplan was submitted at Deadline VIII. However, a date is
not required to be provided for the reference to the
environmental masterplan as it is a document subject to
certification pursuant to Article 44, with the date of the
document listed in that Article.

10.

A date is not required to be provided for the reference to the
Outline CEMP and the Outline EMP as they are both documents
subject to certification pursuant to Article 44, with the date of
the document listed in that Article. Highways England can
confirm that the date provided for the EMP in Article 44 of
March 2015 is correct.

7.—(1) No part of the authorised development is to commence until an
EMP, substantially in accordance with the outline environmental
management plan (Application Document Reference No. 6.3, Appendix
4.2, dated March 2015), has been submitted to and approved by the
Secretary of State, following in consultation with the relevant planning
authority and the Environment Agency.
ExA comment: Is the outline environmental management plan the most up
to date version?
9.

Schedule 2 - Part 1 (Amendment & Comment)
8.—(1) No part of the authorised development is to commence until a
CEMP, substantially in accordance with the outline CEMP (Application
Document Reference No. 6.3, Appendix 4.2A), annexed to the outline
EMP (Application Document Reference No. 6.3, Appendix 4.2, dated
March 2015) has been submitted to and approved by the Secretary of
State, following in consultation with the Environment Agency and the
relevant planning authority.
ExA comment: Is a date required for the reference to the CEMP or is it
sufficient to have the date certified under A44?
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ExA comment: Is the date given for the EMP correct?
10.

Schedule 2 - Part 1 (Amendment & Comment)

11.

As explained above, a date is not required for the reference to
the environmental masterplan. Highways England can confirm
that the reference provided in Requirement 9 is correct.

12.

As explained above, a date is not required for the reference to
the environmental masterplan. Highways England can confirm
that the reference provided in Requirement 11 is correct.

9.—(1) No part of the authorised development is to commence until a
landscaping scheme and programme has been submitted to and approved
by the Secretary of State following in consultation with the relevant
planning authority.
(2) The landscaping scheme must reflect the mitigation measures included
in the environmental masterplan annexed to the engineering and design
report (Application Document Reference No. 7.3) and set out details of all
proposed hard and soft landscaping works, including—
ExA comment: Is a date required for the reference to the environmental
masterplan? Is the document reference correct?
11.

Schedule 2 - Part 1 (Amendment & Comment)
11. Ecological mitigation of the authorised development with respect to
protected species, including the provision of any mammal underpasses or
tunnels, set out in the environmental masterplan (Application Document
Reference No. 7.4, Annex A) and the CEMP, must be provided in
accordance with the principles of guidance from Highways England’s
Design Manual for Roads and Bridges, Volume 10, Section 4 (Volume 10,
October 1994, as amended as at May 2014 or as amended), as supported
by additional guidance from the Institute of Ecology and Environmental
Management, published ecological literature, and consultation with
statutory and non-statutory nature conservation bodies, except where any
departures from that guidance are agreed by the Secretary of State,
following consultation with Natural England and the relevant planning
authority.
ExA comment: Is a date required for the reference to the environmental
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masterplan? Is the document reference correct?
12.

Schedule 2 - Part 1 (Amendment)

13.

14.—(1) No part of the authorised development is to commence until a
surface and foul water drainage scheme has been submitted to and
approved by the Secretary of State, following consultation with the 14.
relevant lead local flood authority. The surface and foul water drainage
scheme must:
15.
(a) include a survey of the existing drainage system in the Order land to
identify areas affected by the works where repair or replacement of
existing drainage infrastructure is required;
(b) reflect the mitigation measures in the drainage strategy report
(Application Document Reference No. 7.5, dated January 2016) and
16.
include means of pollution control; and
(c) include a maintenance plan (including each component part) of the
drainage system, setting out methods and timetables for maintenance and
identifying those responsible for maintenance.
until a survey of the existing drainage system in the Order land has been
completed to confirm areas affected by the works where repairs or
replacement of existing drainage infrastructure is required.
(2) No part of the authorised development is to be carried out until written
details of the surface and foul water drainage system, reflecting the
mitigation measures in the drainage strategy report (Application
Document Reference No. 7.5, dated January 2016), and including means
of pollution control and any repairs or replacements identified as required
under sub-paragraph (1), have been submitted to and approved by the 17.
Secretary of State, in consultation with the relevant lead local flood
authority.
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The updated drafting proposed by the ExA appears to contain
similar substantive provisions to those previously included in
Requirement 12 and, as such, is agreed by Highways England.
However, the new drafting expressly provides for the
production of a maintenance plan for the drainage system.
In relation to the additions regarding maintenance, Highways
England reiterates that its duties and obligations under its
licence, the Highways Act 1980 and the DCO, as well as its ongoing monitoring by the Office of Rail and Road (“ORR”), are
sufficient to ensure that it will maintain the surface and foul
water drainage systems of the Scheme.
Highways England’s licence (a product of the Infrastructure Act
2015) came into force on 1 April 2015, and will continue to be in
force unless and until it is revoked in accordance with the
conditions in the Licence. Paragraph 4.2 of the Licence provides
that Highways England must act in a manner which it considers
best calculated to:
16.1

Ensure the effective operation of the network;

16.2

Ensure the maintenance,
replacement of the network;

16.3

Ensure the improvement, enhancement and long-term
development of the network.

resilience,

renewal, and

Paragraph 5.10 of the Licence provides that Highways England
must "develop, maintain and implement an asset management
policy and strategy…setting out how it will apply a best practice
approach to managing the lifecycle of its assets…".
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(2) The surface and foul water drainage system must be constructed and
maintained in accordance with the approved surface and foul water
drainage scheme details.
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18.

Highways England's performance is monitored by the ORR,
which set up the Highways Monitor, a directorate of the ORR, to
carry out its monitoring functions. The highways monitor role
places a significant level of scrutiny on Highways England and
independently and transparently monitors how Highways
England is delivering against its performance requirements, its
required investment plan and its licence requirements. The ORR
advises the Secretary of State on Highways England’s
performance, and advises the UK Government on the levels of
funding and performance requirements for future road periods to
help frame challenging and deliverable performance and
efficiency requirements.

19.

As part of that monitoring function, the ORR reports to the
Secretary of State for Transport on Highways England's
performance under its Licence. The first report by the ORR on
Highways England, which was published on 3 December 2015,
concludes that Highways England has made a good start in its
first six months of operation.

20.

The ORR six month report also sets out how the ORR monitors
Key Performance Indicators ("KPIs"), what data is used and how
success is measured. The report is aimed at providing a clear
statement of Highways England’s KPI requirements including
those on network safety, noise, air quality, user satisfaction,
better environmental outcomes and network condition.

21.

Given that drainage is critical to the efficient and safe operation
of the network, Highways England considers that the legislation
and policy referred to above is sufficient to assure the ExA that
Highways England is under a statutory duty to ensure the
maintenance, resilience, renewal and replacement of the
elements of the network such as the surface and foul water
drainage systems.
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13.

Schedule 2 - Part 1 (Amendment & Comment)

22.

In addition, Highways England is under a duty pursuant to s.41
of the Highways Act 1980 (the "Act") to maintain the strategic
road network and it has to be presumed that Highways England
will act in accordance with its statutory duty.

23.

Drainage is accepted as one part of the normal maintenance
responsibilities of the highway authority, and would therefore
fall under s.41 of the Act. This duty is enforceable pursuant to
s.56 of the Act, as previously explained in Highways England's
submissions at Deadline VII.

24.

Highways England agrees that the findings should also be
reported to Historic England and the relevant planning authority,
and therefore recommends that the wording of sub-paragraph (1)
is amended as follows:

15.—(1) Any archaeological remains not previously identified which are
revealed when carrying out the authorised development must be
investigated and recorded and reported to the Secretary of State by means
of a technical report identifying the location for the housing of any finds.

"(1) Any archaeological remains not previously identified which
are revealed when carrying out the authorised development must
be investigated and recorded and reported to the Secretary of
State, Historic England and the relevant planning authority by
means of a technical report identifying the location for the
housing of any finds."

ExA Comment: Should finding also be reported to Historic England and
the relevant planning authority?
(2) No construction operations are to take place within 10 metres of such
remains for a period of 14 days from the date of such notification unless
otherwise agreed by the Secretary of State, following in consultation with
Historic England and the relevant planning authority.

14.

(3) If the Secretary of State is of the view that the archaeological remains
require further investigation, no construction operations are to take place
within 10 metres of the remains until provision has been made for the
further investigation and recording of the remains in accordance with
details first submitted to, and approved by, the Secretary of State,
following in consultation with Historic England and the relevant planning
authority.
Schedule 2 - Part 1 (Amendment & Comment)
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25.

In relation to the additions regarding maintenance, Highways
England reiterates that its duties and obligations under its
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22.—(1) No part of the authorised development is to commence until
details of a scheme to install or replace, and to maintain acoustic barriers
in the locations shown on the Environmental Masterplan (dated March
2016) contained within the environmental statement has been submitted to
and approved in writing by the Secretary of State, following in
consultation with the relevant planning authority.

licence, the Act and the DCO, as well as its on-going monitoring
by the ORR, are sufficient to ensure that it will maintain the
acoustic barriers that form part of the Scheme, as explained
above in relation to the proposed amendments to Requirement
14. As such, Highways England does not consider that it is
necessary to impose additional maintenance obligations under
the terms of Requirement 12.

ExA comment: Is the March 2016 date correct and is it necessary here if
correctly identified for certification in A44?
(2) The acoustic barriers installed in accordance with the scheme
approved in paragraph (1) must—
(a) match adjacent retained acoustic barriers so far as possible; and
(b) be compliant with any engineering requirements governing the form of
acoustic barriers which may be installed.
(3) Where the barriers as shown on the Environmental Masterplan are
found not to be fit for purpose as acoustic barriers of equivalent standard
to the requirements for acoustic barriers set out in the Specification for
Highway Works CI.2504 or as amended whether by reason of:
(a) their state of repair; or
(b) their original design,
the scheme referred to in sub-paragraph (1) is to shall provide for their
removal and replacement with acoustic barriers consistent with the
requirements for acoustic barriers set out in the Specification for Highway
Works CI.2504 or as amended.

15.

(4) The approved noise management scheme must be implemented before
operation of the authorised development and maintained in accordance
with the details of the approved scheme.
Schedule 2 - Part 1 (Amendment & Comment)
23.—(1) No scheduled works within Flood Zone 3 as shown on annex H
to the flood risk assessment are to commence until a detailed scheme of
compensation works for the effects of the authorised development upon

Deadline VIII - Comments on the Examining Authority's Draft DCO
Highways

26.

Highways England can confirm that the drawing reference in
sub-paragraph (2)(a) is correct and that the square brackets can
be removed.
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flood risk in Flood Zone 3 (“flood compensation scheme”) has been
submitted to and approved in writing by the Secretary of State, following
in consultation with the Environment Agency and the relevant planning
authority authorities.
(2) The flood compensation scheme must ensure that compensation
works:
(a) are carried out in accordance with the outline flood compensation
scheme shown on drawing [TR010019-2.3-v-20] sheets 1 to 13;

16.

ExA Comment: Does this reference need to be checked?
Schedule 2 - Part 1 (Addition)
Air quality management scheme
25.—(1) No part of the development must commence until the undertaker
has prepared a monitoring strategy for NO2. The monitoring scheme
must:

General Matters
27.

Highways England has previously explained that the Scheme
does not require air quality mitigation informed by or supported
by monitoring, as policy only requires mitigation where a
scheme has a significant air quality impact or affects the UK’s
reported ability to comply with the air quality directive as set out
in the National Policy Statement for National Networks ("NPS
NN"). Highways England confirms that the assessments it has
undertaken and reported in the Environmental Statement provide
evidence that the Scheme will not have a significant air quality
impact, nor will it affect the UK’s reported ability to comply
with the Air Quality Directive. Therefore, as set out in
Highways England's note on the Air Quality Requirements of the
NPS, submitted at Deadline VI (REP 6-18), the assessment for
the Scheme is consistent with the requirements of the NPS NN
and accordingly monitoring and mitigation for the Scheme is not
required – to impose it would be unnecessarily to burden the
scheme where policy simply does not require such an
intervention.

28.

The assessment for the Scheme was undertaken in accordance
with the relevant published guidance and the conclusion based
on that guidance and assessment was that neither mitigation nor

(a) be prepared in consultation with the relevant local authorities for the
Air Quality Management Areas in which the authorised development is
located;
(b) set out the location and specification for operation and data provision
for any monitors to be installed in line with guidance on air quality
monitoring issued by the Department for Environment, Food and Rural
Affairs from time to time.
(c) provide for the monitors to be installed during the construction period
of the authorised development and operated for a period of at least three
years from the completion and opening of the authorised development for
public use; and
(d) remain in place until the monitoring shows a continuous period of 12
months with no exceedances of national air quality objectives or European
Union limit values for the NO2 monitored.
(2) The monitoring data must be reviewed by the undertaker in
consultation with the relevant local authorities at six-monthly intervals
Deadline VIII - Comments on the Examining Authority's Draft DCO
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during the monitoring period. If any such review indicates that on the
balance of probabilities the authorised development has materially
worsened air quality such that there are exceedances of national air quality
objectives, or European Union limit values for NO2, the undertaker must:

monitoring was required. The Examining Authority has
acknowledged that the assessments followed relevant best
practice and published guidance.
29.

It is appropriate to compare the Scheme with the A556
(Knutsford to Bowdon Improvement Development Consent
Order 2014 ("A556") in order to understand when air quality
mitigation and monitoring may be required in accordance with
the NPS NN. For the A556, Highways England and the
Examining Authority recommended that air quality monitoring
was provided because the assessment indicated that without
mitigation the scheme impacts would be significant (unlike the
Scheme). Air quality monitoring was required as part of an
overall air quality monitoring strategy. This would determine
when previously defined mitigation (in the form of a constant,
mandatory speed control) could be removed from the scheme.
Monitoring was not required to determine whether mitigation
was required or not since the effects had already been
determined to be significant.

30.

The mitigation for the A556 was aimed at reducing the number
of properties identified as suffering a worsening of air quality
above the air quality thresholds. However, even with that
mitigation in place, there were still a number of properties with
worsening above the air quality threshold, which demonstrates
that the objective of mitigation is not to achieve an absence of
significant effect. The number of properties with a worsening
was still considered to be acceptable by the Examining Authority
and Secretary of State for Transport ("Secretary of State") and
was 2 to 3 times greater than the number of properties identified
as informing the judgement of significance on the M4 Scheme.
The approach adopted on the A556 demonstrates that it is
acceptable and proportionate for a scheme with significant
effects to have residual effects after mitigation and hence it is
equally appropriate for a scheme without significant effects not

(a) agree a scheme of mitigation with the relevant local authorities within
[6] months of the data review, taking into consideration any local air
quality action plans adopted by the council as part of its local air quality
management duties;
(b) submit the scheme of mitigation to the Secretary of State for approval
within 1 month of its agreement with the relevant local authorities;
(c) implement the scheme of mitigation within 6 months of its approval by
the Secretary of State.
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to apply mitigation where the effects never achieve the threshold
of significance.
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31.

As the drafting proposed by the Examining Authority for the
Scheme seeks (at sub-paragraph 1(d)) no exceedances of
national air quality objectives or European Union limit values,
its approach is inconsistent with that accepted by the Secretary
of State on the A556, which recognised that there may be no
significant air quality impact or effect the UK’s reported ability
to comply with the air quality directive even though there are
still a number of properties with worsening above the air quality
threshold. To apply the Examining Authority’s requirement
would be disproportionate.

32.

The Examining Authority has accepted that Highways England
has undertaken its assessment in accordance with published
guidance and best practice. Indeed, Highways England’s
assessment goes beyond, and is more precautionary than, the
requirements of the NPS NN in paragraph 5.8, which requires
assessments to be consistent with Defra's future national
projections of air quality. The assessment is more conservative
because Highways England has already made allowance for
Euro 6/VI emissions not performing in line with Defra’s
published Emission Factor Toolkit. In this way, Highways
England is acting in a precautionary manner to manage
uncertainty in future year modelled predictions. Even so, there
is no significant Air Quality effect predicted as a result of the
Scheme.

33.

Given the above, the decision on whether, and the requirements
subject to which, consent should be granted can already properly
be made in reliance on the outcome of the assessment. It is not
necessary for a contingency to be introduced reliant upon the
results of future monitoring that could be affected by a wide
range of variables. The request for monitoring and possible
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mitigation in this case is at odds with the requirements of the
NPS NN.
34.

In light of the above, the findings from the Scheme assessment
are sufficient to make a finding consistent with the NPS NN and
that neither monitoring nor mitigation is required.
Specific Drafting Points

35.

Highways England believes that neither a mitigation nor a
monitoring requirement should be included in any form in
relation to air quality.

36.

However, were the Secretary of State to find that such a
requirement was necessary, the text in the draft DCO should be
amended. For sub-paragraph 1(a), the amendment should read
(proposed amendment in Bold):
25.—(1) No part of the development must commence until the
undertaker has prepared a monitoring strategy for NO2. The
monitoring scheme must:
(a) be prepared in consultation with the relevant local
authorities for the Air Quality Management Areas in which the
authorised development is located and where a change in air
quality in excess of 0.4µg/m³ is predicted in the Environmental
Statement, with annual mean concentrations also above the
objective value.
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36.1

Highways England is of the view that the requirement should
only relate to those areas where a change in air quality of 0.4
µg/m³ is predicted with annual mean concentrations above the
objective value, being the level significance for air quality
effects set out in IAN 174/13.

36.2

The Examining authority should note that air quality monitoring
13
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on its own would not be able to determine the exact contribution
of the Scheme to NO2 levels with certainty or reliability, given
the inter-year variation in such levels. This variation, which is
often much greater than the predicted scheme impacts has been
demonstrated to the Examination and is recorded in Highways
England's response to the written representation of the London
Borough of Hillingdon on the Environment submitted at
Deadline V (REP5-005). A wide range of variables will impact
on measured concentrations including traffic and developments
outside of Highway England’s control. All of these contribute to
levels recorded by monitoring and it would be impossible to
disaggregate the Scheme impacts from the likely baseline
pollution levels, which would have occurred in any case, even
had the scheme not been granted consent.
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37.

In sub-paragprah 1(b), insert at the end “(but the duplication of
existing monitoring will not be required where its data are
available)”.
This is to avoid duplication of monitoring
requirements.

38.

No change to sub-paragraph (c).

39.

Paragraph 1(d) should be deleted in its entirety. The words “or
European Union limit values” should be removed. This is
because compliance with European Union Limit values is the
responsibility of Defra on behalf of the UK Government. It is not
the responsibility of an individual developer / promoter on a
scheme specific level to improve air quality such that European
Union Limit values are met. That is properly the purview of the
competent national authority.

39.1

The other reference, to national air quality objectives, is also
inappropriate. This is because a scheme can only be expected
to mitigate those impacts that arise from it. The assessment has
demonstrated that without the Scheme there are likely to be
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exceedances of the AQS Objectives, which is a matter that has
been accepted by all parties in this Examination. Should
mitigation be required, the Scheme can only be expected to
mitigate impacts resulting from it so as to ensure that the
Scheme does not lead to a significant impact. The Scheme
should not be required to go above and beyond this to attain
concentrations below the air quality thresholds.
39.2

In addition, air quality objectives are assessed on an annual basis
and not a continuous rolling 12 month average. The air quality
objective is an annual objective, not a monthly one, therefore
individual months can be have an average of over 40 µg/m³,
without that location exceeding the objective value as long as the
12 month average is less than 40 µg/m³. This demonstrates that
monitoring on a continuous, less than annual basis is not an
appropriate approach.

39.3

Further, the wording proposed does not link the monitoring to
the impacts of the Scheme, rather it focuses on exceedances in
general, which are predicted without the Scheme. As such, this
condition would require costly monitoring to continue in
circumstances where exceedances may be caused by other
development or development that may occur following Scheme
opening. This is a highly onerous obligation to place on a
Scheme that is not anticipated to have a significant effect on air
quality.

40.

The text of sub-paragraph (2) should be amended to read as
follows:
(2) The monitoring data must be reviewed by accompanied by a
review undertaken by a reputable firm of air quality experts
appointed by the undertaker in consultation with the relevant
local authorities referred to under sub-paragraph (1) submitted
at twelve-monthly intervals during the monitoring period. If any
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such review indicates demonstrates in the opinion of the
appointed firm of experts that on the balance of probabilities
the authorised development has materially worsened air quality
where there are exceedances of national air quality objectives or
European Union limit values for NO2, the undertaker must:
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40.1

The original wording does not set out whose opinion as to the
material worsening of air quality is determinative here.
Therefore, the inclusion of an independent expert addresses this
potential for conflict with the local authority.

40.2

The “balance of probabilities” is a low evidential threshold,
which would not be appropriate here. The level of proof should
be based upon scientific opinion, and so this is covered by the
appointment of the independent expert.

40.3

It is necessary for 12 monthly review intervals to be required to
ensure that the data can be validated and ratified and
consequently that the annual average concentrations can be
determined. This is in keeping with the Local Air Quality
Management process. However, this demonstrates that the
monitoring and any response would be highly inflexible.

40.4

The wording of the requirement originally proposed would be
vague, rendering it unenforceable because the “balance of
probabilities” test and the concept of “materially worsened”
were not defined or capable of being determined. Therefore, the
formulation of the requirement would be contrary to the terms of
Planning Practice Guidance on 'Use of Planning Conditions, the
principles of which are equally application to the imposition of
requirements. These provide that conditions should be “written
in a way that makes it clear to the applicant and others what
must be done to comply with [them]”. A subjective “balance of
probabilities” or “materially worsened” test does not comply
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with the guidance.
41.

Proposed amendment in Bold for sub-paragraph 2(a):
(a) consult with the relevant local authorities on a scheme of
mitigation (including a programme for its implementation)
within [6] months of the data review, taking into consideration
any local air quality action plans adopted by each relevant local
authority as part of its local air quality management duties;

41.1

Highways England should not be required to reach agreement on
any scheme with the relevant planning authorities, prior to its
submission for approval to the Secretary of State. A requirement
stipulating agreement is not appropriate since it does not deal
with what would occur if agreement could not be reached.
Therefore, consultation with the relevant local authorities
followed by submission to the Secretary of State as the arbiter of
acceptability of any such scheme, with the relevant planning
authorities acting as consultees is appropriate. This would be
consistent with the other requirements in Schedule 2.

41.2

Further, the proposed wording is unclear and imprecise. It does
not specify what the scheme of mitigation is to relate to, what
matters it should address, or what it is aimed at achieving. The
absence of precision conflicts with the Planning Practice
Guidance, as well as the test of reasonableness that the Guidance
contains. This is because the scope of mitigation is unclear and
there remains the possibility that it would require what the
guidance terms “disproportionate burdens” since the mitigation
is not specifically identified at this stage, unlike for the A556.

42.

Sub-paragraph 2(b) should be amended to read:
2 (b) submit the scheme of mitigation to the Secretary of State
for approval within 1 month of its concluding its consultation
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with the relevant planning authorities.
42.1

The amendment proposed results from Highways England's
submissions in relation to sub-paragraph 2(a) above.

43.

Sub-paragraph 2(c) should be amended to read:
2 (c) implement the scheme of mitigation in accordance with the
programme contained in the scheme of mitigation following
approval by the Secretary of State.

17.

43.1

An arbitrary period of six months is not appropriate. This
amendment allows an implementation period that is bespoke to
any measures proposed.

44.

Additional protective provisions for the benefit of South East
Water have been agreed and should be included in a new Part 8
of Schedule 9 to the DCO. The wording for these protective
provisions is provided at Appendix A to this Document.

ExA Comment: Is any further protection required to safeguard the 45.
interests of South East Water and Affinity Water?

Affinity Water is protected under the terms of Part 1 of Schedule
9 to the DCO, which has general application to all water
undertakers.

46.

The British Pipelines Agency ("BPA") acts as agent for the
companies protected under the protective provisions included at
Part 5 of Schedule 9 to the DCO. Consequently, no reference to
the BPA is required here.

47.

Protective Provisions are still in the process of being agreed
between Highways England and the Environment Agency.

Schedule 9 - Part 1 (Comment)
FOR THE PROTECTION OF ELECTRICITY, GAS, OIL, WATER
AND SEWERAGE UNDERTAKERS

18.

Schedule 9 - Part 1 (Comment)
2. In this Part of this Schedule— …
(e) in the case of the Oil and Pipelines Agency, any oil apparatus, and
includes any structure in which apparatus is or is to be lodged or which
gives or will give access to apparatus;

19.

ExA Comment: Is the British Pipeline Agency covered by this provision?
Schedule 9 - Part 6 (Comment)
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70. (2) In this part of this Schedule—
“HL works” means any watercourse and includes any land which provides
or is expected to provide flood storage capacity for any watercourse and
any bank, wall, embankment, outfall or other structure, or any appliance, 48.
constructed or used for land drainage or flood defence;
ExA Comment: Can HL be spelt out.

20.

Schedule 9 - Part 7 (Amendment)

Highways England has commented on the amendments to the
protective provisions requested by the Environment Agency in
Highways England's response to the Environment Agency's
Deadline VII representation.

49.

To assist the Examining Authority, Highways England has
provided, at Appendix B to this response to the Examining
Authority's proposed Draft DCO, a clean version of the
protective provisions, which Highways England submits should
be included for the benefit of the Environment Agency at Part 6
of Schedule 9 to the DCO.

50.

Use of the words "subject to" in sub-paragraph (1) does not
achieve the result that Highways England can interfere with
Thames Water's access, where it has complied with the terms of
sub-paragraph (2). As such, Highways England is of the view
that the proposed wording should be replaced with the words
"Except where it has complied with sub-paragraph (2)…"

51.

Were such wording not to be included, as previously explained
at the Issue Specific Hearing into Compulsory Acquisition,
Highways England strongly disagrees with the removal of the
reasonableness requirement as previously provided for in the
protective provisions. There will be times, due to the nature of
the works proposed, and to protect the health and safety of users,
that access will need to be restricted by Highways England.
Consequently, whilst Highways England is happy to accept an
obligation not to unreasonably prevent access, it cannot accept
an obligation not to prevent access at any time.

52.

In circumstances where it will be necessary to prevent access,
Thames Water is afforded protection by the requirement in the

79.—(1) Subject to paragraph (2) , the undertaker must not in the exercise
of the powers conferred by this Order unreasonably prevent Thames
Water's access via Wood Lane to the Slough Sewage Treatment Works.

Deadline VIII - Comments on the Examining Authority's Draft DCO
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However, Highways England is hopeful that these can be agreed
prior to the end of the Examination.
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protective provisions for 56 days' notice to be given to Thames
Water of any works that would affect access and the need to
comply with Thames Water’s reasonable requirements to ensure
continued access.
53.

Ultimately, if Thames Water considers Highways England's
proposals to be unreasonable, they can either choose to accept
the interference, seek to impose reasonable requirements or take
the matter to arbitration. Highways England explained that
reasonableness in this regard is a well understood concept and
depends on the circumstances of the case.

Additional Amendments
54.

In addition to the amendments discussed above, Highways England is seeking the removal of Schedule 10 'Temporary Prohibition of Traffic' from the
DCO, and consequently Article 43. Schedule 10 was originally included in the draft DCO to act as a Temporary Traffic Regulation Order ("TTRO") to
prohibit motor vehicles entering into certain areas of the motorway during the prohibited periods specified in that Schedule. However, Highways
England is now of the view that it is premature to provide for a TTRO at this stage. As the detailed design progresses, the Contractor is developing the
construction planning. At this time, the detailed design is not sufficiently developed to enable the construction planning to determine how many phases
of traffic management are required. Also, although the speed limit on the motorway is likely to be 50mph during the construction period, there may be a
need to impose a 40mph speed limit at some of the bridge sites to provide sufficient safe working room for the contractor. Highways England is also
about to embark on further research regarding speed limits through roadworks in a bid to maximise traffic flow without compromising safety. Given
these unknown parameters, it is not considered appropriate to include a TTRO within the DCO as the appropriate level of detail is not available.
Furthermore, Highways England considers that Articles 14 and 47 of the draft DCO provide it with the necessary powers to agree, where required, and
install traffic management within the Order limits to enable construction of the Scheme.
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8.
From: Harling-Phillips, Emma [mailto:Emma.Harling-Phillips@dlapiper.com]
Sent: 03 August 2016 16:28
To: Robert Fox
Cc: Lynne Stinson; Howe, George
Subject:
Dear Robert,
It has recently come to our attention that there is an omission in Article 47 (Procedure in relation to
certain approvals etc.) of the draft M4 (Junctions 3 to 12)(Smart Motorway) Development Consent
Order (the "DCO"). That Article applies to a decision by a 'discharging authority' for a variety of
consents required to be obtained under the DCO. In reviewing the DCO we have noticed that the
definition of 'discharging authority' in Article 47(3) omits "a traffic authority" whose consent may be
required under Article 46 (Traffic regulation).
We would therefore propose that Article 47(3) reads as follows (amendments shown in bold):
"For the purposes of this Order "discharging authority" means a relevant planning authority, a highway
authority, a street authority, a traffic authority or the owner of a watercourse, sewer or drain."
Kind regards,
Emma
Emma Harling-Phillips
Senior Associate
T +44 (0)20 7153 7554
F +44 (0)20 7796 6666
M +44 (0)7968558785
E emma.harling-phillips@dlapiper.com

DLA Piper UK LLP
www.dlapiper.com
Visit REALWORD - DLA Piper's online guide to international real estate

9.

10.

11.

12.
From: Harling-Phillips, Emma [mailto:Emma.Harling-Phillips@dlapiper.com]
Sent: 25 August 2016 16:05
To: Martin Woods
Cc: Lynne Stinson; Neil Bromwich (neil.bromwich@osborneclarke.com)
Subject:
Dear Martin,
1. I write on behalf of Highways England in relation to negotiations with SSE Services plc and
Southern Electric Power Distribution plc (together “SSE”), which have taken place following
the close of the Examination into the application by Highways England for the M4 (Junctions 3
to 12) (Smart Motorway) Development Consent Order (the “DCO”).
2. I apologise for the delay in submitting these protective provisions. Whilst Highways England
has sought to engage with SSE on the protective provisions since 16 June 2015, SSE did not
contact Highways England until the end of February 2016 seeking amendments to the
protective provisions at Part 1 of Schedule 9 of the DCO for the protection of electricity
undertakers. As such, it was not possible for either party to make submissions to the
Examining Authority during the Examination period, which closed on 3 March 2016.
3.

Due to negotiations between the parties it had not been possible to agree the protective
provisions for the benefit of SSE until today, when agreement was reached. As such, please
find attached a draft of the protective provisions for the benefit of SSE to be included in the
DCO, which have been agreed between the parties.

4.

Highways England understands that SSE will be writing to you shortly to withdraw its
objection to the Scheme on the basis that the attached protective provisions are included in
the DCO.

Please do not hesitate to contact me should you have any queries in relation to this email or the
attachment.
Kind regards,
Emma

Emma Harling-Phillips
Senior Associate
T +44 (0)20 7153 7554
F +44 (0)20 7796 6666
M +44 (0)7968558785
E emma.harling-phillips@dlapiper.com

DLA Piper UK LLP
www.dlapiper.com
Visit REALWORD - DLA Piper's online guide to international real estate

PART [X]
FOR THE PROTECTION OF SSE SERVICES PLC AND SOUTHERN ELECTRIC
POWER DISTRIBUTION PLC
1. For the protection of the protected persons referred to in this Part of this Schedule the following
provisions have effect, unless otherwise agreed in writing between the undertaker and the protected person
concerned.
2. In this Part of this Schedule—
“alternative apparatus” means alternative apparatus adequate to enable the protected person in question
to fulfil its statutory functions in a manner no less efficient than previously;
“apparatus” means electric lines or electrical plant (as defined in the Electricity Act 1989( 1), belonging
to or maintained by a protected person;
“in”, in a context referring to apparatus or alternative apparatus in land, includes a reference to
apparatus or alternative apparatus under, over or upon land;
“plan” includes all designs, drawings, specifications, method statements, soil reports, programmes,
calculations, risk assessments and other documents that are reasonably necessary properly and
sufficiently to describe the works to be executed;
“protected person” means SSE Services plc or Southern Electric Power Distribution plc.
On street apparatus
3. This Part of this Schedule does not apply to apparatus in respect of which the relations between the
undertaker and the protected person are regulated by the provisions of Part 3 (street works in England and
Wales) of the 1991 Act.
Apparatus in stopped up streets
4.—(1) Where any street is stopped up under article 13 (permanent stopping up of streets), any protected
person whose apparatus is in the street has the same powers and rights in respect of that apparatus as it
enjoyed immediately before the stopping up and the undertaker must grant to the protected person legal
easements reasonably satisfactory to the protected person in respect of such apparatus and access to it, but
nothing in this paragraph affects any right of the undertaker or of the protected person to require the
removal of that apparatus under paragraph 7 or the power of the undertaker to carry out works under
paragraph 9.
(2) Regardless of the temporary stopping up or diversion of any highway under the powers conferred by
article 14 (temporary stopping up of streets), a protected person is at liberty at all times to take all
necessary access across any such stopped up highway and to execute and do all such works and things in,
upon or under any such highway as may be reasonably necessary or desirable to enable it to maintain any
apparatus which at the time of the stopping up or diversion was in that highway.
Protective works to buildings
5. The undertaker, in the case of the powers conferred by article 18 (protective work to buildings), must
exercise those powers so as not to obstruct or render less convenient the access to any apparatus.
Acquisition of land
6. Regardless of any provision in this Order or anything shown on the land plans, the undertaker must
not acquire any apparatus otherwise than by agreement.

(1)
1989 c. 29. The definition of “electrical plant” (in section 64) was amended by paragraphs 24
and 38(1) and (3) of Schedule 6 to the Utilities Act 2000 (c. 27).

Removal of apparatus
7.—(1) If, in the exercise of the powers conferred by this Order, the undertaker acquires any interest in
any land in which any apparatus is placed or over which access to any apparatus is enjoyed or requires that
the protected person’s apparatus is relocated or diverted, that apparatus must not be removed under this
Part of this Schedule, and any right of a protected person to maintain that apparatus in that land and to gain
access to it must not be extinguished, until alternative apparatus has been constructed and is in operation,
and access to it has been provided, to the reasonable satisfaction of the protected person in question in
accordance with sub-paragraphs (2) to (7).
(2) If, for the purpose of executing any works in, on or under any land purchased, held, appropriated or
used under this Order, the undertaker requires the removal of any apparatus placed in that land, the
undertaker must give to the protected person in question 56 days’ written notice of that requirement,
together with a plan of the work proposed, and of the proposed position of the alternative apparatus to be
provided or constructed and in that case (or if in consequence of the exercise of any of the powers
conferred by this Order an undertaker reasonably needs to remove any of its apparatus) the undertaker
must, subject to sub-paragraph (3), afford to the protected person the necessary facilities and rights for the
construction of alternative apparatus in other land of the undertaker and subsequently for the maintenance
of that apparatus.
(3) If alternative apparatus or any part of such apparatus is to be constructed elsewhere than in other land
of the undertaker, or the undertaker is unable to afford such facilities and rights as are mentioned in subparagraph (2) in the land in which the alternative apparatus or part of such apparatus is to be constructed
the protected person must, on receipt of a written notice to that effect from the undertaker, take such steps
as are reasonable in the circumstances in an endeavour to obtain the necessary facilities and rights in the
land in which the alternative apparatus is to be constructed save that this obligation is not to extend to the
requirement for the protected person to use its compulsory purchase powers to this end unless it elects to
so do.
(4) Any alternative apparatus to be constructed in land of the undertaker under this Part of this Schedule
must be constructed in such manner and in such line or situation as may be agreed between the protected
person in question and the undertaker or in default of agreement settled by arbitration in accordance with
article 45 (arbitration).
(5) The protected person in question must, after the alternative apparatus to be provided or constructed
has been agreed or settled by arbitration in accordance with article 45 (arbitration), and after the grant to
the protected person of any such facilities and rights as are referred to in sub-paragraphs (2) or (3), proceed
without unnecessary delay to construct and bring into operation the alternative apparatus and subsequently
to remove any apparatus required by the undertaker to be removed under the provisions of this Part of this
Schedule.
(6) Regardless of anything in sub-paragraph (5), if the undertaker gives notice in writing to the protected
person in question that the undertaker intends to execute any work, or part of any work in connection with
the construction or removal of apparatus in any land of the undertaker, that work, instead of being executed
by the protected person, must be executed by the undertaker without unnecessary delay under the
superintendence, if given, and to the reasonable satisfaction of the protected person.
(7) Nothing in sub-paragraph (6) authorises the undertaker to execute the placing, installation, bedding,
packing, removal, connection or disconnection of any apparatus, or execute any filling around the
apparatus (where the apparatus is laid in a trench) within 6000 millimetres of apparatus, unless otherwise
agreed between the undertaker and the protected person.
Facilities and rights for alternative apparatus
8.—(1) Where, in accordance with the provisions of this Part of this Schedule, the undertaker affords to a
protected person facilities and rights for the construction and maintenance in land of the undertaker of
alternative apparatus in substitution for apparatus to be removed, those facilities and rights are to be
granted upon such terms and conditions as may be agreed between the undertaker and the protected person
in question or in default of agreement settled by arbitration in accordance with article 45 (arbitration).
(2) In settling those terms and conditions in respect of alternative apparatus the arbitrator must—
(a) give effect to all reasonable requirements of the undertaker for ensuring the safety and efficient
operation of the authorised development and for securing any subsequent alterations or

adaptations of the alternative apparatus which may be required to prevent interference with any
proposed works of the undertaker or the traffic on the highway; and
(b) so far as it may be reasonable and practicable to do so in the circumstances of the particular case,
give effect to the terms and conditions, if any, applicable to the apparatus for which the alternative
apparatus is to be substituted.
(3) If the facilities and rights to be afforded by the undertaker in respect of any alternative apparatus, and
the terms and conditions subject to which those facilities and rights are to be granted, are in the opinion of
the arbitrator less favourable on the whole to the protected person in question than the facilities and rights
enjoyed by it in respect of the apparatus to be removed and the terms and conditions to which those
facilities and rights are subject, the arbitrator must make such provision for the payment of compensation
by the undertaker to that protected person as appears to the arbitrator to be reasonable having regard to all
the circumstances of the particular case.
Retained apparatus
9.—(1) Not less than 28 days before starting the execution of any works in, on or under any land
purchased, held, appropriated or used under this Order that are near to, or will or may affect, any apparatus
the removal of which has not been required by the undertaker under paragraph 7(2), the undertaker must
submit to the protected person in question a plan of the works to be executed.
(2) Those works must be executed only in accordance with the plan submitted under sub-paragraph (1)
and in accordance with such reasonable requirements as may be made in accordance with sub-paragraph
(3) by the protected person for the alteration or otherwise for the protection of the apparatus, or for
securing access to it, and the protected person is entitled to watch and inspect the execution of those works.
(3) Any requirements made by a protected person under sub-paragraph (2) must be made within a period
of 21 days beginning with the date on which a plan under sub-paragraph (1) is submitted to it.
(4) If a protected person in accordance with sub-paragraph (3) and in consequence of the works proposed
by the undertaker, reasonably requires the removal of any apparatus and gives written notice to the
undertaker of that requirement, paragraphs 1 to 3 and 6 to 8 apply as if the removal of the apparatus had
been required by the undertaker under paragraph 7(2).
(5) Nothing in this paragraph precludes the undertaker from submitting at any time or from time to time,
but in no case less than 28 days before commencing the execution of any works, a new plan instead of the
plan previously submitted, and having done so the provisions of this paragraph apply to and in respect of
the new plan.
(6) The undertaker is not required to comply with sub-paragraph (1) in a case of emergency but in that
case must give, to the protected person in question, notice as soon as is reasonably practicable and a plan
of those works as soon as reasonably practicable subsequently and must comply with sub-paragraph (3) in
so far as is reasonably practicable in the circumstances.
Expenses and costs
10.—(1) Subject to the following provisions of this paragraph, the undertaker must repay to a protected
person all expenses reasonably incurred by that protected person in, or in connection with, the inspection,
removal, alteration or protection of any apparatus or the construction of any new apparatus which may be
required in consequence of the execution of any such works as are referred to in paragraph 7(2), including
any costs reasonably incurred in connection with the acquisition of rights under paragraph 7(3), and in
watching and inspecting the execution of works under paragraph 9(2) and in making reasonable
requirements under paragraph 9(3).
(2) There is to be deducted from any sum payable under sub-paragraph (1) the value of any apparatus
removed under the provisions of this Part of this Schedule, that value being calculated after removal.
(3) If in accordance with the provisions of this Part of this Schedule—
(a) apparatus of better type, of greater capacity or of greater dimensions is placed in substitution for
existing apparatus of worse type, of smaller capacity or of smaller dimensions at the election of
the protected person; or
(b) apparatus (whether existing apparatus or apparatus substituted for existing apparatus) is placed at
a depth greater than the depth at which the existing apparatus was situated, and the placing of

apparatus of that type or capacity or of those dimensions or the placing of apparatus at that depth,
as the case may be, is at the election of the protected person and is not agreed by the undertaker
or, in default of agreement, is not determined by arbitration in accordance with article 45
(arbitration) to be necessary, then, if such placing involves cost in the construction of works under
this Part of this Schedule exceeding that which would have been involved if the apparatus placed
had been of the existing type, capacity or dimensions, or at the existing depth, as the case may be,
the amount which apart from this sub-paragraph would be payable to the protected person in
question by virtue of sub-paragraph (1) is to be reduced by the amount of that excess.
(4) For the purposes of sub-paragraph (3)—
(a) an extension of apparatus to a length greater than the length of existing apparatus is not to be
treated as a placing of apparatus of greater dimensions than those of the existing apparatus; and
(b) where the provision of a joint in a pipe or cable is agreed, or is determined to be necessary, the
consequential provision of a jointing chamber or of a manhole is to be treated as if it also had been
agreed or had been so determined.
11.—(1) Subject to sub-paragraphs (2) and (3), if by reason or in consequence of the construction of the
authorised development or any such works referred to in paragraphs 5, 7(2), or 9(1), or by reason of any
subsidence resulting from such development or works, any damage is caused to any apparatus or
alternative apparatus (other than apparatus the repair of which is not reasonably necessary in view of its
intended removal for the purposes of those works) or property of a protected person, or there is any
interruption in any service provided or of any access to any apparatus, or in the supply of any goods, by
any protected person, the undertaker must—
(a) bear and pay the cost reasonably incurred by that protected person in making good such damage
or restoring the supply; and
(b) make reasonable compensation to that protected person for any other expenses, loss, damages,
penalty or costs incurred by the protected person, by reason or in consequence of any such
damage or interruption.
(2) The fact that any act or thing may have been done by a protected person on behalf of the undertaker
or in accordance with a plan approved by a protected person or in accordance with any requirement of a
protected person or under its supervision does not, subject to sub-paragraph (3), excuse the undertaker
from liability under the provisions of sub-paragraph (1).
(3) Nothing in sub-paragraph (1) imposes any liability on the undertaker with respect to any damage or
interruption to the extent that it is attributable to the act, neglect or default of a protected person, its
officers, servants, contractors or agents.
(4) A protected person must give the undertaker reasonable notice of any such claim or demand and no
settlement or compromise is to be made without the consent of the undertaker who, if withholding such
consent, has the sole conduct of any settlement or compromise or of any proceedings necessary to resist
the claim or demand.
(5) Any difference arising between the undertaker and the protected person under this Part of this
Schedule must be referred to and settled by arbitration under article 45 (arbitration).
Co-operation
12. Where in consequence of the proposed construction of any of the authorised development, the
undertaker or a protected person requires the removal of apparatus under paragraph 7(2) or a protected
person makes requirements for the protection or alteration of apparatus under paragraph 9, the undertaker
must use best endeavours to co-ordinate the execution of the works in the interests of safety and the
efficient and economic execution of the authorised development and taking into account the need to ensure
the safe and efficient operation of the protected person’s undertaking and each protected person must use
its best endeavours to co-operate with the undertaker for that purpose.
13. Nothing in this Part of this Schedule affects the provisions of any enactment or agreement regulating
the relations between the undertaker and a protected person in respect of any apparatus laid or erected in
land belonging to the undertaker on the date on which this Order is made.

13.
From: Neil Bromwich [mailto:neil.bromwich@osborneclarke.com]
Sent: 26 August 2016 10:06
To: Martin Woods
Cc: Lynne Stinson; Harling-Phillips, Emma; Bains, Raaj (raaj.bains@sse.com)
Subject:

Dear Martin
Osborne Clarke act on behalf of SSE (as defined below) on this matter. We confirm that SSE are in
agreement with Highways England on the protective provisions as set out in Emma's e-mail below.
On the understanding that the Secretary of State will include the protective provisions in the DCO (as
defined below) SSE withdraws its objection to the scheme.
Kind Regards
Neil Bromwich
Partner
T: + 44 (0) 117 917 4078
M: +44 (0) 7730 731144
for Osborne Clarke LLP
2 Temple Back East, Bristol BS1 6EG
From: Harling-Phillips, Emma [mailto:Emma.Harling-Phillips@dlapiper.com]
Sent: 25 August 2016 16:05
To: martin.woods@dft.gsi.gov.uk
Cc: Lynne Stinson; Neil Bromwich
Subject: M4 JUNCTIONS 3 TO 12 SMART MOTORWAY: Protective Provisions for the Benefit of SSE
[DLAP-UKMATTERS.FID3911941]
Dear Martin,
1. I write on behalf of Highways England in relation to negotiations with SSE Services plc and
Southern Electric Power Distribution plc (together ???SSE???), which have taken place
following the close of the Examination into the application by Highways England for the M4
(Junctions 3 to 12) (Smart Motorway) Development Consent Order (the ???DCO???).
2. I apologise for the delay in submitting these protective provisions. Whilst Highways England
has sought to engage with SSE on the protective provisions since 16 June 2015, SSE did not
contact Highways England until the end of February 2016 seeking amendments to the
protective provisions at Part 1 of Schedule 9 of the DCO for the protection of electricity
undertakers. As such, it was not possible for either party to make submissions to the
Examining Authority during the Examination period, which closed on 3 March 2016.
3.

Due to negotiations between the parties it had not been possible to agree the protective
provisions for the benefit of SSE until today, when agreement was reached. As such, please
find attached a draft of the protective provisions for the benefit of SSE to be included in the
DCO, which have been agreed between the parties.

4.

Highways England understands that SSE will be writing to you shortly to withdraw its
objection to the Scheme on the basis that the attached protective provisions are included in
the DCO.

Please do not hesitate to contact me should you have any queries in relation to this email or the
attachment.

Kind regards,
Emma

Emma Harling-Phillips
Senior Associate
T +44 (0)20 7153 7554
F +44 (0)20 7796 6666
M +44 (0)7968558785
E emma.harling-phillips@dlapiper.com

DLA Piper UK LLP
www.dlapiper.com
Visit REALWORD - DLA Piper's online guide to international real estate

