M20 Junction 10a
TR010006
ABC’s Comments as landowner

Len Mayatt
16th January 2017

These written representations are submitted by Ashford Borough Council on
behalf of Head of Culture, as landowner of Plot 3/14/a and Plot3/14/b and
the proposed replacement land.
1

Background
1. These written representations should be read in conjunction with the relevant
representations submitted in October 2016.
2. Ashford Borough Council (ABC) recognises the importance and relevance of
the proposed new junction. However, as owner of the land, it is important that
the scheme works for the local community and the Borough Council.
3. ABC owns plots 3/14/a, 3/14/b 3/14/c and 3/14/d. Plots 3/14/a and 3/14/b form
part of the public open space land at Church Road which is used for the
purposes of public recreation and enjoyment.
4. This land is also designated as a local nature reserve and forms part of the
Ashford Green Corridor.
5. The land at Church Road combines complementary wildlife habitats, such as
dense scrub, trees and semi-natural grass areas; children’s play space,
including the opportunity for informal pay in a safe and attractive space; visual
quality to the immediate residential area, introducing a green element to the
residential street environment; forming part of the Public Right Of Way and
well used pedestrian route from South Willesborough to Sevington; providing
a quiet and relaxing green space where people enjoy informal sport and
contact with nature and fresh air.
6. As part of the DCO Highways England (HE) wishes to permanently acquire by
compulsory acquisition Plot 3/14/b., which forms part of the public open space
at Church Road. Under s131(4) Planning Act 2008 HE proposes on giving
ABC replacement land (plots 3/1/b, 3/1/c and 3/1/d) in exchange for Plot
3/14/b.
7. ABC does not agree with HE that plot’s 3/1/b 3/1/c and 3/1/d should be vested
in the Council.
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8. The HE is proposing to acquire part of the public open space (plot 3/14/a) on
a temporary basis whilst construction of a new footway crossing the A2070 is
completed and acquire permanent rights over plot 3/14/a. HE is relying on 132
(3) Planning Act 2008.
9. ABC does not consider it appropriate for plot 3/14/a to be acquired on a
temporary basis. It considers that it would be more appropriate for the land to
be permanently acquired together with plot 3/14/b.
10. ABC wishes to avoid the need for special parliamentary procedures because
as landowner it remains mindful of the significance of the proposed new
junction for the Borough; the urgent need for the scheme to be delivered; and
the specific need for the acquisition of part of the Public Open Space to
achieve the desired improvements to the Church Road overbridge.
11. ABC wishes to reach a satisfactory agreement with HE over the land take of
the POS and the replacement land.

2

Plot 3/14/a
1. Dealing with the temporary land first, HE is relying on the exception to special
parliamentary procedure under s132 (3).
S132 states that:
(1) This section applies to any land forming part of a common, open space or
field garden allotment.
2) An order granting development consent is subject to special parliamentary
procedure, to the extent that the order authorises the compulsory acquisition
of a right over land to which this section applies by the creation of a new right
over land, unless(a) the Secretary of State is satisfied that one of subsections (3) to (5) applies,
and
(b) that fact, and the subsection concerned, are recorded in the order or
otherwise in the instrument or other document containing the order.

M20 Junction 10a
TR010006
ABC’s Comments as landowner

Len Mayatt
16th January 2017

(3) This subsection applies if the order land, when burdened with the order
right, will be no less advantageous than it was before to the following
persons—
(a) the persons in whom it is vested,
(b) other persons, if any, entitled to rights of common or other rights, and
(c) the public.
2. Plot reference 3/14/a, Page 29, Book of Reference in the column entitled
‘extent and description of the land it states‘: temporary possession and use of
and a permanent new right to construct, operate and maintain the Church
Road overbridge and related works and mitigation measures including access
with or with vehicles plant and machinery over approximately 1588.07square
metres of special category land (open space) located east of former A2070.
3. It is not clear to ABC exactly what rights HE is seeking over plot 3/14/a and
how they will be secured. Therefore, ABC is not able to fully assess if the land
will be no less advantageous when burdened with the order rights to ABC as
landowner, other persons entitled to the rights or the public (see ABC’s
comments on the Book of Reference, Rev B and the DCO Rev B of Volume
3.1 (Oct 2016)
4. Plot 3/14/a is vested in ABC. ABC is responsible for the maintenance of the
POS at Church Road, including plot 3/14/a. This site comprises of mixed
planted thicket, general scrub and semi mature trees. It is a sloped site
receiving irregular maintenance visits to remove general rubbish and litter as
and when required.
5. Following construction of the new Church Road overbridge it is not clear to
ABC:
i.
how it will be able to access the plot for maintenance as it will be
surrounded by land ultimately in the ownership of Highways England.
(plots 3/14/b, 3/1/f and 3/1/e)
ii.

as the new contours of the land are yet to be clarified, it is unclear to
ABC as to how it will be able to maintain the land, especially while any
new/replacement planting is being established following the
construction works.
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iii.

It is not known if there will be an increase in maintenance costs for the
Council as a result of the changes to the topography of the land.

iv.

where the boundary of the temporary land and land permanently
acquired by HE (3/14/b & 3/1/f) will be.

v.

what measures will be taken to ensure the establishment of any trees
and shrubs planted by HE.

vi.

how HE will maintain the land they intend to acquire (3/14/b) and what
differences there will be between their maintenance regime and the
Councils.

6. For the reasons given above ABC is not satisfied that the requirements of
s132 (3) (a) are met in that the land will be no less advantageous to ABC as
land owner when burdened with the order rights given the lack of information.
7. I will now go on to consider 132(3)(b) and (c)
8. While plot 3/14/a is not generally accessible for the general public to walk
over it because of the sloping nature of the land and the density of vegetation,
it does make a significant contribution to the quality of the local environment
by virtue of its designation as Local Nature Reserve – No 1of 2002 (Ashford
Urban Green Corridor) Children and dog walkers especially will use the land
directly though.
9. The thickness of the vegetation provides a natural buffer for local residents
and users of the wider public open space to the noise generated by the
adjacent A2070 dual carriageway. Although no recent surveys have been
undertaken, such areas are generally rich in invertebrates, nesting birds and
an array of insects.
10. Furthermore, in its current established condition, the land provides a strong
visual amenity as it screens the view of the main A2070 dual carriageway.
11. The removal of the natural buffer for the residents and the users of the POS
(together with the trees and vegetation of plot 3/14/b will have a negative
impact on the residents and the users of the POS.
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12. This will continue for a period of years following the completion of the
proposed Church Road overbridge while the site re-establishes itself following
the construction works.
13. It will also have a negative impact on the local nature reserve.
14. Therefore, it is believed that the public users of the land will be disadvantaged
by the temporary acquisition of the land.
3

Plot 3/14/b

1. Under the draft DCO plot 3/14/b will be vested in HE. In part 3 of the
Statement of Reasons the description of the land being acquired concentrates
on the vegetation cover and little else, without acknowledging the role this
land plays in the ecological, social and the visual quality of the whole space of
which it forms.
2. Part of the plot to be permanently acquired by HE constitutes the only access
route into the public open space known as Church Road Open Space for the
landowner’s grounds maintenance team to enter and maintain the site.
Without this access it will not be possible for the Council to maintain the public
open space in the same manner as it currently does.
3. ABC requires clarification on a number of issues:
i.

The land in plot 3/14/b is similar in nature to that in plot 3/14/a as the two
plots form one continuous site on the ground without a natural barrier
between them. Therefore, the importance and context of the site as a Local
Nature Reserve remains the same.

ii.

As HE is permanently acquiring plot 3/14/b there will be no direct access for
ABC for maintenance purposes. The landowner requires confirmation from
HE of how it will access the POS at Church Road for maintenance purposes.

iii.

For maintenance purposes the Council requires a minimum width of 2.4m
between the edge of the existing children’s play area and the boundary of the
proposed works. Drawing No’s HA514469 and HA514442 as supplied by
HEindicate that a width of 2.4m will be achieved. However, HE has not
clarified how the Council will be able to access the site while the Church
Road overbridge construction works are in progress, or indeed how it will be
able to access the site once the works have been completed.
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iv.

Without a 2.4m wide access route being provided, it will not be possible for
the Borough Council to maintain the existing public open space at Church
Road in the same manner and at the same cost as it currently does with a
ride-on triple mower, which is the most cost effective means of maintaining
the site.

v.

There is insufficient information in the drawings identified above to
understand what changes there will be to the gradient of the land. As the
entrance to the open space is narrow, there is a strong possibility that any
revisions to the topography could obstruct maintenance access during and
following the proposed works.

vi.

To maintain the grass at Church Road POS in the most cost effective
manner, the Council uses a ride-on mower which can normally operate on
ground angled to a maximum of 15 degrees above horizontal. Ground which
exceeds that gradient will need to be maintained with hand operated
machinery, which can be used on gradients up to 40 degrees above
horizontal. Where hand operated machinery is used, the cost of maintenance
is normally 100 times greater than normal ride-on machinery. To summarise,
there is insufficient information available to determine if there will be an
increase in maintenance costs for the Council, as a result of any changes to
the topography of the land and access to the open space.

vii.

The drawings do not show clear boundaries between HE’s plot 3/14/b and the
existing POS land or plot 3/14/a.

viii.

The footprint of the new Church Road overbridge will be greater than the
footprint of the existing bridge due to the nature of the extended pathway to
facilitate the new access arrangements. Therefore, there will be a reduction in
the land available as Local Nature Reserve. Consequently, it is important that
the replacement land to be provided by the HE is suitable in size and land
type to mitigate this loss.
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Proposed Replacement Land
1. HE is relying upon s131 for the compulsory acquisition of plot 3 /14/b and the
exception under s131(4) Planning Act 2008 for the purposes of vesting the
replacement land (plots 3/1/b, 3/1/c and 3/1/d) in ABC under the draft DCO.
131 (1) This section applies to any land forming part of a common, open
space or fuel or field garden allotment.
(2) This section does not apply in a case to which section 132 applies.
(3) An order granting development consent is subject to special parliamentary
procedure, to the extent that the order authorises the compulsory acquisition
of land to which this section applies, unless
(a) the Secretary of State is satisfied that one of subsections (4) to (5) applies,
and
(b) that fact, and the subsection concerned, are recorded in the order or
otherwise in the instrument or other document containing the order.

(4) This subsection applies if—
(a) replacement land has been or will be given in exchange for the order land,
and
(b) the replacement land has been or will be vested in the prospective seller
and subject to the same rights, trusts and incidents as attach to the order
land.
2. Under s131(12) replacement land means ‘land which is not less in area than
the order land and which is no less advantageous to the persons, if any,
entitled to rights of common or other rights, and to the public.’
3. At paragraphs 8 and 9 of Annex A of DCLG’s Planning Act 2008 Guidance
related to procedures for the compulsory acquisition of land (Sept 2013)
states:
‘Where either section 131(4) or 132(4) of the Planning Act applies, the
Secretary of State will have regard to such matters as relative size and
proximity of the replacement land when compared with the land it is proposed
to compulsorily acquire through the development consent order.
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Land which is already subject to rights of common or to other rights, or
used by the public, even informally, for recreation, cannot usually be given as
replacement land, since this would reduce the amount of such land, which
would be disadvantageous to the persons concerned. There may be some
cases where a current use of proposed replacement land is temporary (e.g.
pending development). In such circumstances it may be reasonable to give
the land in exchange, since its current use can thereby be safeguarded for the
future.’
4. The proposed replacement land is effectively highway land and highway
verge, which is completely different in character to the land it would be
replacing. It is currently close mown grass verge which does not provide any
wildlife habitat. There are no trees on the land and there is no scrub or
screening planting on it. The land has minimal amenity value because of the
lack of any identifiable features on it and its inability to support invertebrates
or other wildlife.
5. Once the proposed junction improvement works have been completed, the
verge will be situated between the A2070 dual carriageway and a sound
barrier at the rear (which is presumably being installed to protect the adjacent
residential properties from the noise of the A2070 dual carriageway). The
proposed replacement land will be immediately adjacent to a major
roundabout on the A2070. Therefore, the land will be subject to significant
noise and disturbance.
6. Furthermore, the proposed replacement land is split into 3 by a definitive
cycleway passing through it and is much larger in size than plot 3/14/b.
Lighting columns are also located on the cycleway. It has not been made
clear to ABC who will have responsibility for the cycleway and related
infrastructure and verges. Such responsibility lies with either Kent County
Council or HE as highway authority and not ABC.

7. It will be difficult for the Council’s grounds maintenance operatives to maintain
the proposed exchange land, as they do not currently maintain any land
immediately adjacent to the A2070 in the Sevington area. Accessing the site
will be difficult because of its proximity to the A2070, which is a busy main
arterial road and the proposed new roundabout, which will constitute a
significant hazard for the grounds maintenance operatives to overcome.
There is no direct link between the existing open space 3/14/b and the
proposed new open space adjacent to the A2070.
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8. In summary, the public’s current enjoyment of the existing Open Space/Local
Nature Reserve would be severely diminished if the Borough Council accepts
the proposed replacement land. For the reasons quoted above, the proposed
replacement land will be less advantageous to the persons entitled to the
rights over the existing POS and to the public
9. In addition it is not appropriate to attach the existing rights to the replacement
land.

5

Alternative Replacement Land
1. In order to help move the project forward, ABC has proposed two alternative
pieces of land for consideration as mitigation for the loss of the land titled as
3/14/b (approximately 0.1738 ha). For reference land titled 3/14/a – temporary
land measures approximately 0.1568 ha. The area of land affected is the
combination of these two plots – 0.3306 ha.
2. ABC has put forward two alternative options for replacement land which meet
the definition of replacement land and are suitable as public open space.
These being under title K885547 (0.061ha) and K981672 (1.937) together
with K524805 (0.2022 ha).
3. The proposed alternative land is in private ownership and falls outside of the
definition of public open space under the Planning Act 2008.
4. The sites form part of the Aylesford Stream flood plain and are adjacent to
existing of the Local Nature Reserve and other land in the ownership of ABC.
As such they provide links to areas that support great crested newts, water
voles, and native fresh water crayfish. They are low lying, wet or flooded in
winter and are currently covered in a mixture of rough grass or scrub.
5. ABC is not aware of any wildlife surveys have been undertaken. However,
other similar sites are rich in invertebrates, nesting birds, bats and reptiles.
6. The sites are within an acceptable walking distance of the existing open
space (under 9 minutes, based on 1.4 metre per second walking time)
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7. In 2011 ABC considered bidding for the purchase of K981672 when it was for
sale at public auction. However, ABC became aware of its potential
availability at a very late stage and was not able to submit a bid. Had the
Council been successful in purchasing the land though, it would have sought
to have the land designated as Local Nature Reserve.
8. While acknowledging these sites are in private ownership, the Council
believes they are potentially suitable options for consideration for the reasons
cited above and are worthy of further investigation by HE.

6.

Summary
1) Temporary Land
•

There is a lack of clarity on the future rights HE is seeking for this land.

•

There is a lack of clarity on future maintenance options and access for
this land.

•

It is important Local Nature Reserve Land.

•

The ABC believes it will be in the best interests of the land if it is
vested in the same ownership as the Permanent land (The Highways
Agency)

2) Permanent Land
•

The land is important Local Nature Reserve Land and needs to be
protected as such.

•

Access to the adjacent public open space via this land is unclear and
of real concern to the Council.

•

A significant number of trees are likely to be lost from this site, which
need to be replaced.

•

Like-for-like mitigation land needs to be made available for the loss of
this land. HE has not formally submitted details of suitable land yet.
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3) Replacement Land
•

The proposed replacement land is not suitable mitigation for the loss of
the Permanent Land for the reasons cited above (Section 3)

•

In order to not disadvantage either the land owner or the public who
enjoy use of the land, the replacement land needs to match the criteria
of a Local Nature Reserve, which the proposed Replacement Land can
not achieve.

•

Alternative potentially suitable sites require further investigation by HE
as at least two sites have been identified by ABC.
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