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Dear Sirs
Application under Section 132 of the Planning Act 2008 in connection with the proposed
Yorkshire and Humber (Carbon Capture and Storage Cross Country Pipeline) Order
1

We act for National Grid Carbon Limited (the “Undertaker”) in its application (the “DCO
Application”) to the Secretary of State pursuant to the Planning Act 2008 for a
development consent order (“DCO”) to construct and operate the onshore elements of a
carbon dioxide transportation and storage system to support the provision of carbon capture
and storage (“CCS”) technology in the Yorkshire and Humber Region, comprising amongst
other things a cross country pipeline and associated development from Drax Power Station
at Selby to the Holderness Coast.

2

Please accept this letter and its enclosures as an application to the Secretary of State, care
of the National Planning Casework Unit, pursuant to Section 132 of the Planning Act 2008
and paragraphs 6 and 7 of the Secretary of State’s Guidance entitled “Planning Act 2008:
guidance related to procedures for the compulsory acquisition of land” of September 2013
(this “Section 132 Application”), associated with the DCO Application.

3

This Section 132 Application sets out:

3.1

A brief overview of the development comprised in the DCO Application which forms the
background to this Section 132 Application (see paragraph 4 below);

3.2

The open space which falls under Section 132 by reason of the DCO Application, namely:

3.2.1

the Wansford Strip (see paragraph 6.1.1 below); and

3.2.2

the Beach Strip (see paragraph 6.1.12 below).

3.3

The Subsections of Section 132 which the Undertaker submits apply to the Wansford Strip
and Beach Strip, with supporting information for this view (see paragraph 7 below).

3.4

This Section 132 Application is accompanied by the following enclosures:
Enclosure 1 - Photos of the Wansford Strip;

Berwin Leighton Paisner LLP ("BLP") is a limited liability partnership registered in England and Wales (registered number OC315919) and is authorised and regulated by the
Solicitors Regulation Authority. A list of members of BLP and of the non-members who are designated as partners is open to inspection at the above registered office. The term
partner is used to refer to a member of BLP or an employee or consultant of BLP or an entity in the BLP group who is a lawyer and with equivalent standing and qualifications
as the members of BLP. In respect of Goltsblat BLP LLP, partner is used to refer to an employee or consultant who is qualified to practise under applicable Russian law.
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Enclosure 2 - Drawing with reference HUMBCC_2014_1_SCLP_JH_Open Space 1 showing
the Wansford Strip within the context of the open space in the vicinity as a whole;
Enclosure 3 - Photos of the Beach Strip;
Enclosure 4 - Drawing with reference HUMBCC_2014_1_SCLP_JH_Open Space 2 showing
the Beach Strip within the context of the open space in the vicinity as a whole.

4

Introduction to the Project (the Onshore and Offshore Schemes)

4.1

The Undertaker proposes constructing and operating a carbon dioxide transportation and
storage system to support the provision of carbon capture and storage (“CCS”) technology
in the Yorkshire and Humber Region.

4.2

The project in its entirety, known as The Yorkshire and Humber CCS Transportation and
Storage project (the “Project”), would comprise the construction of a cross country pipeline
and sub-sea pipeline for transporting carbon dioxide captured from power projects in the
region to a permanent geological storage site beneath the North Sea.

4.3

The Project includes both onshore and offshore elements which are subject to separate
consenting regimes (the “Onshore Scheme” and the “Offshore Scheme”).

4.4

The onshore elements of the Project are collectively termed the Yorkshire and Humber
Carbon Capture and Storage Cross Country Pipeline (shortened to the “Onshore Scheme”)
and are proposed to comprise the construction of a cross country pipeline and associated
infrastructure including pipeline internal gauge (“PIG”) traps, a multi-junction, three block
valves, a pumping station (collectively termed “Above Ground Installations” or “AGIs”)
and any necessary interconnecting local pipelines and associated works.

4.5

The Onshore Scheme requires a new buried high pressure cross country pipeline of
approximately 68km in length with an external diameter of up to 610mm for the
transportation of carbon dioxide in liquid form to a location on the Holderness coast.

4.6

As the length of the proposed cross country pipeline comprised in the Onshore Scheme will
exceed 16.093km it constitutes a nationally significant infrastructure project (“NSIP”)
pursuant to the Planning Act 2008. This requires an application to be made to the Secretary
of State for a development consent order.

4.7

The cross country pipeline will have an external diameter of up to 610mm and will be sized
to accommodate up to 17 million tonnes (mt) of carbon dioxide emissions per year. The
multi-junction would enable the connection of multiple pipelines from regional carbon
dioxide emitters to the Onshore Scheme. At present one installation for the capture of
carbon dioxide streams, the White Rose CCS project adjacent to Drax Power Station at
Selby, being promoted by Capture Power Limited, would require a pipeline connection into
the cross country pipeline. An interconnecting pipeline between the White Rose CCS project
and the multi-junction will form part of the application for the Onshore Scheme.

4.8

PIG traps would be sited at the start and end of each pipeline to launch PIGs (these are
required as part of the planned pipeline inspection and maintenance programme). Following
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a site appraisal, a PIG trap site has been identified in the vicinity of the White Rose CCS
project adjacent to the Drax Power Station, near Selby.

4.9

The multi junction will facilitate the connection of multiple pipelines from other regional
carbon dioxide emitters to the Onshore Scheme in the future. A site options appraisal has
identified a site at Camblesforth as the preferred site option for the multi-junction.

4.10

Block valves will be required at regular intervals along the length of the cross country
pipeline to enable the isolation of sections of pipeline for maintenance and safety. Site
appraisals have been undertaken for all the block valves and preferred sites have been
identified as land to the south of Skiff Lane, Tollingham; land to the south of Lund Wold
Road, Dalton; and land to the south of the unnamed track to Copper Hall, Skerne.

4.11

A pumping station is required to re-pressurise the carbon dioxide before it is transported
offshore. This is proposed to be constructed near to the coast. A site appraisal has been
undertaken and identified Barmston as the preferred site.

4.12

The offshore elements of the Project are collectively termed the Yorkshire and Humber CCS
Sub-Sea Pipeline and Geological Storage Site (shortened to the “Offshore Scheme”) and
are proposed to comprise the construction of a 90km subsea pipeline to a geological storage
site. This is subject to a separate consenting regime requiring authorisation by the Secretary
of State for Energy and Climate Change in accordance with the Petroleum Act 1998 and the
Energy Act 2008 respectively.

4.13

The sub-sea pipeline will have an external diameter of up to approximately 610mm and
would be sized to accommodate up to 17mt of carbon dioxide emissions per year. The
geological storage site presently proposed would comprise the permanent storage of
captured carbon dioxide in a saline aquifer located approximately 1000m below the seabed.
The undertaker has been granted an agreement to lease area 5/42 in the southern North
Sea for the purpose of geological storage of carbon dioxide. The capacity of the storage site
is subject to on-going investigations but it is expected to accommodate at least 200mt of
captured carbon dioxide. It is anticipated that once this site has reached capacity further
storage sites would be identified and utilised.

4.14

The Onshore and Offshore Schemes would be joined at the Mean Low Water Mark using
appropriate landfall techniques; this is also the juncture of the onshore and offshore
consenting regimes.

4.15

More detail on the Onshore Scheme can be found in Schedule 1 (authorised development)
of the draft DCO (Document Reference 3.1), explanatory memorandum (Document
Reference 3.2), the works plans (Document Reference 2.3) and the construction report
(Document Reference 7.6) which accompany the DCO Application.

5

Section 132 of the Planning Act 2008

5.1

Under Section 132 of the Planning Act 2008, a DCO is subject to special parliamentary
procedure to the extent that it authorises the compulsory acquisition of a right over land,
forming part of, amongst other things, open space, unless:

5.1.1

the Secretary of State is satisfied that certain statutory criteria under that Section apply; and
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5.1.2

his satisfaction and the relevant Subsection are recorded in the DCO.

6

The open space affected

6.1

Land referencing commissioned in connection with the DCO Application has identified that
there are potentially two areas within the Order limits of the proposed DCO which constitute
open space and in which the draft DCO authorises the compulsory acquisition of rights:

The 3,142 square metres or thereabouts of agricultural land situated at and to
the west of the River Hull at Wansford (the “Wansford Strip”)
6.1.1

The Book of Reference (Document Reference 4.3) describes:
6.1.1.1

Plot 1102 being 1,712.78 square metres or thereabouts of agricultural
land situated to the West of the River Hull at Wansford; and

6.1.1.2

Plot 1106 being 1,429.88 square metres or thereabouts of land
forming part of the riverbed and banks of the River Hull at Wansford.

6.1.2

Plots 1102 and 1106 can be found on sheets 20 and 21 of the land plans accompanying the
DCO Application at (Document Reference 2.1) and are detailed in Parts 1, 2 and 5 of the
book of reference (Document Reference 4.3). For ease, photos of the Wansford Strip are
enclosed at Enclosure 1.

6.1.3

Together, Plots 1102 and 1106 in this Section 132 Application will together be referred to as
the “Wansford Strip”.

6.1.4

The
Wansford
Strip
is
identified
on
the
drawing
with
reference
HUMBCC_2014_1_SCLP_JH_Open Space 1 at Enclosure 2 to this Section 132 Application,
showing the open space within it in the context of the open space in the vicinity as a whole.

6.1.5

The Wansford Strip is part owned by Yorkshire Wildlife Trust, who manage the grassland as
a Local Nature Reserve. The other part is the grass covered banks of the River, which is
owned by Mr Robin Thurlby & Mrs Anne Farnsworth and occupied by the West Beck
Preservation Fly Fishing Society to enable access along the river for the members of their
fishing club. The General public appear to enjoy access rights over the Wansford Strip.
There is a gate adjacent to the Wansford Road Bridge over the River which leads into the
Wansford Strip. The general public is able to access the Wansford Strip and members of the
public have been observed walking and exercising dogs in this location. There are no special
provisions or restrictions affecting the land and no rights of common are registered.

6.1.6

Works to the Wansford Strip are comprised in Work No. 13A at Schedule 1 of the DCO
(Document Reference 3.1) and involve installing a section of the cross country pipeline by
trenchless methods under the land. The horizontal directional drilling will take place several
metres below ground beneath these plots, so it is envisaged that there will minimal
interference with the public continuing its activities above ground and it is not proposed, for
example, to stop up the Skerne and Wansford bridleway and footpath No.9 (shown on sheet
21 of the access, rights of way and temporary stopping up plans (Document Reference 2.4).
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The draft DCO and Book of Reference (Document Reference 4.3) provide for the compulsory
acquisition of rights over Plots 1102 and 1106 referred to as “Permanent Type 2” i.e. the
creation of the following permanent new rights in relation to the land in a 24.4 metres wide
strip of land (within which a pipeline comprised in the authorised development (as defined in
article 2 of the draft DCO may be located):
6.1.7.1

rights to construct lay inspect test maintain repair protect reconstruct
replace dismantle remove or render unusable the authorised
development in upon and over the land;

6.1.7.2

rights to use the authorised development for the purposes for which it
was designed;

6.1.7.3

rights to enter, pass and repass with or without vehicles over the said
24.4 metres wide strip of land for all purposes associated with these
rights;

6.1.7.4

rights to prevent the planting or removal of any trees, bushes or other
fauna within the said 24.4 metres wide strip of land which could
damage or obstruct the authorised development or obstruct the
undertaker from exercising its rights and powers in relation to the
authorised development (and which for the avoidance of doubt shall
not prevent the planting of conventional cereal crops);

6.1.7.5

rights to prevent the construction of or remove any new building,
structure or erection which is within the said 24.4 metres wide strip of
land;

6.1.7.6

rights of continuous vertical and lateral support for the pipeline and
ancillary apparatus (if any) within the said 24.4 metres wide strip of
land;

6.1.7.7

rights to install, adjust, alter and remove cathodic protection test
posts, aerial markers, field boundary markers transformer rectifier
kiosks and electricity cabinets.

6.1.8

Paragraph 6.1.7 above describes only rights, rather than land, being compulsorily acquired.
No land is being compulsorily acquired at the Wansford Strip.

6.1.9

Article 28 (temporary use of land for carrying out the authorised development) of the draft
DCO (Document Reference 3.1) allows the undertaker to use temporary use powers to
construct the authorised development at the Wansford Strip (i.e. Work No. 13A of Schedule
1 of the draft DCO and any further associated development at paragraphs (a) to (o) of that
Schedule connected with that Work No.) and, following construction, once the exact location
of the pipeline is known, the undertaker may compulsorily acquire the 24.4 metre wide
easement strip pursuant to 24 (compulsory acquisition of rights) of the DCO for the ongoing
use, access and maintenance of the pipeline.

6.1.10

However, this approach does not preclude the undertaker if necessary (prior to
commencement or completion of construction) from at the same time both (i) exercising its
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compulsory acquisition powers pursuant to article 24 (compulsory acquisition of rights) to
acquire the 24.4 metre wide easement strip for carrying out the authorised development
(i.e. laying the pipeline) and (ii) pursuant to temporary use powers under article 28 also
taking possession of land in the wider Order limits outside of that easement strip but still
necessary to carry out construction activities for the authorised development.

6.1.11

Section 132 of the Planning Act 2008 relates only to powers of compulsory purchase, not to
powers of temporary possession. The installation of the cross country pipeline within the
Wansford Strip under temporary possession powers does not trigger any requirements
under that Section. However, the compulsory acquisition of the rights listed at paragraph
6.1.7 for construction, retention, access and maintenance does and this is dealt with at
paragraph 7 below, where the Undertaker submits that certain Subsections of Section 132
apply and is, accordingly making this Section 132 Application.

The approximately 27,046 square metres of foreshore comprising sand and
shingle beach, situated at Bridlington Bay, Barmston (the “Beach Strip”)
6.1.12

The Book of Reference (Document Reference 4.3) describes Plot 1277 as 3,397.66 square
metres and Plot 1280 as 23,649 square metres or thereabouts, both of land forming part of
the beach known as Barmston Sands, Barmston shown on sheet 25 of the land plans (the
“Beach Strip”).

6.1.13

For ease, photos of the Beach Strip are enclosed at Enclosure 3 to this Section 132
Application.

6.1.14

The
Beach
Strip
is
identified
on
the
drawing
with
reference
HUMBCC_2014_1_SCLP_JH_Open Space 2 at Enclosure 4 to this Section 132 Application,
showing the open space within it in the context of the open space in the vicinity as a whole.

6.1.15

R (on the application of Newhaven Port and Properties Ltd) v East Sussex County Council
[2013] EWCA Civ 276, confirmed that tidal beach can be registered as a town or village
green. It could therefore also constitute “open space”. Accordingly, the Undertaker considers
it prudent to include the Beach Strip in this Section 132 Application.

6.1.16

That part of the Beach Strip above the mean high water mark is owned by Glendon Estates
Ltd; that part of the Beach Strip between the mean high and low water marks is owned by
the Crown Marine Estate and leased by East Riding of Yorkshire Council. The Beach Strip is
not enclosed and forms part of the wider beach area known as Bridlington Bay. The general
public has recreational access along the Beach Strip and uses it for walking and exercising
dogs. There are no rights of common registered. There are no special provisions or
restrictions affecting the land.

6.1.17

Works on the Beach Strip are comprised in Work No. 15B in Schedule 1 of the DCO
(Document Reference 3.1) and will involve installing a section of the cross country pipeline
by trenchless methods under the land to a tie-in point with the offshore pipeline. At this
stage, open cutting the beach cliff has been discounted due to the expected nature of the
cliff substrates. A temporary construction compound and working area capable of supporting
either (i) tunnelling or (ii) horizontal directional drilling (“HDD”), the trenchless crossing
technique options, are required onshore:
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6.1.17.1

Tunnelling would be a 24 hour a day operation, requiring operational
24 hour lighting; lighting and noise would be addressed in the Code of
Construction Practice (Document Reference 7.5), secured by way of
Requirement 14 (Code of construction practice) in Schedule 3 of the
DCO (Document Reference 3.1). It is anticipated that tunnelling could
take up to 8 months, depending on the final length and rate of
progress in the given ground conditions. To complete the works and
to ensure public safety, it is proposed to close the Beach Strip from
public access for that period, with some possible scope for controlled,
intermittent access;

6.1.17.2

HDD involves the drilling of a hole through which the pipeline would
be installed. The HDD option is usually a series of 24 hour operations,
commencing with the drilling of a pilot bore, a reamer is then
connected to the drill string and the pilot hole is reamed out by
progressively larger reamers until the diameter of the hole is
sufficiently large to accommodate the pipeline. It is anticipated that
up to 3 months would be required to complete the landfall crossing
using the HDD technique. Mitigation is addressed in a similar manner
to tunnelling, i.e. by way of Requirement 14 (Code of construction
practice).

6.1.18

The draft DCO and Book of Reference (Document Reference 4.3) provide for the compulsory
acquisition of the same rights over Plots 1277 and 1280 as over Plots 1102 and 1106 i.e.
“Permanent Type 2”, described above at paragraph 6.1.7. Though it is likely that temporary
possession powers will be used for construction of the authorised development at the Beach
Strip, as described at paragraph 6.1.9, the DCO does not preclude the use of compulsory
acquisition of rights for construction if necessary; and this Section 132 Application is
therefore made in respect of the Beach Strip as well as the Wansford Strip on the basis
described in paragraph 7 below.

7

Section 132

7.1

In light of the above, the Undertaker submits that the following Subsections of Section 132
apply in respect of the rights to be compulsorily acquired at the Wansford Strip and Beach
Strip:

The underground easements
7.1.1

The Undertaker is of the view that this Section 132 Application is not necessary, strictly
speaking, in relation to the underground easements within the Wansford Strip and Beach
Strip allowing for the cross country pipeline to be used, kept and supported below ground
(etc.) within the Wansford Strip and Beach Strip once installed (see paragraphs 6.1.7.2 and
6.1.7.6 (so far as the rights of support are below ground rather than above ground) for full
descriptions of the relevant underground easements).

7.1.2

This is because Section 132(1) states that the Section applies to “land forming part of […]
open space”. Section 19 of the Acquisition of Land Act 1981 defines "open space" as “any
land […] used for the purposes of public recreation”. The description of the authorised
development at Schedule 1 of the DCO (Document Reference 3.1) requires the cross country
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pipeline to be located 1.2 metres or more below ground surface generally (apart from where
it must be located below the bed of a watercourse or public highway, in which case it must
be at a depth of 1.7 metres or 2 metres respectively). Subsoil at the depth of the cross
country pipeline is not used for the purposes of public recreation and cannot therefore form
part of “open space” for the purposes of the Planning Act 2008. In any case, the nature of
the activities that have caused us to conclude that the Wansford Strip and Beach Strip fall
within the definition of “open space” are activities conducted at surface level. Nevertheless,
the Undertaker has throughout made great efforts to minimise the impact of the Onshore
Scheme on open space and, for the sake of completeness, considers it prudent for the
Secretary of State to record in the DCO that Section 132(3) applies in relation to the
underground easements described in paragraphs 6.1.7.2 and 6.1.7.6 above.

7.1.3

Irrespective of whether Section 132(1) applies to the underground easements described in
paragraphs 6.1.7.2 and 6.1.7.6 above, the requirements of Section 132(3) are met. This is
because the underground easements will leave the Wansford Strip and Beach Strip “no less
advantageous” to the public in the course of its recreation than these areas were before
imposition of the easements: keeping and supporting the cross country pipeline
underground do not affect the kinds of activities which could reasonably be described as
public recreation such as dog-walking, picnicking, sports and children playing. Nor is there
any material effect on the persons in whom these areas are vested: (a) the pipeline remains
underground beneath ongoing recreational activities and (b) above-ground development is
unlikely at locations of this nature: foreshore or Yorkshire Wildlife Trust land. No persons are
entitled to rights of common or other rights.

The above-ground access and maintenance easements
7.1.4

Section 132(3) applies in relation to the easements permitting above-ground activity (such
as for above ground support, access, maintenance, surveying and removal of vegetation or
new buildings located over authorised works (etc.)) in respect of the cross country pipeline
within the Wansford Strip and Beach Strip (see paragraphs 6.1.7.1 (apart from the right to
lay and construct), 6.1.7.3, 6.1.7.4, 6.1.7.5 and 6.1.7.6 (so far as the rights of support
relate to land above ground) above for full descriptions of the relevant easements).

7.1.5

The requirements of Section 132(3) are met because it can reasonably be said that these
above-ground easements will leave the Wansford Strip and Beach Strip “no less
advantageous” than they were before imposition of these easements to the persons in
whom they are vested and the public in the course of their recreation:
7.1.5.1

Access, surveying, testing and maintenance will be infrequent. The
cross country pipeline will be designed and constructed in accordance
with the British Standards Institution document entitled “Engineering
design standard PD8010 “Code of Practice for Pipelines - Part 1: Steel
Pipelines on Land”, subject to adaptations for carbon dioxide made by
the Undertaker following its research and development activities on
the subject. Regard will also be had, so far as relevant, to
“Engineering design standard PD8010 Code of Practice for Pipelines –
Part 2: Subsea Pipelines”, again subject to adaptation for carbon
dioxide. As such, the cross country pipeline will be constructed
appropriate to its use in conveying liquefied carbon dioxide under the
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pressures and temperatures envisaged. Specialist contractors will be
used for installation. Pipelines are designed so that inspection takes
place internally by way of a PIG (pipeline internal gauge) rather than
by needing to expose a pipeline;
7.1.5.2

At the Wansford Strip, it is envisaged that the cross country pipeline
will have been installed by trenchless methods within a concrete
sleeved tunnel, making it particularly unlikely that the Undertaker
would disturb the ground at this point for maintenance.

7.1.5.3

At the Beach Strip, it is unlikely that the cross country pipeline, laid in
sleeve, will ever require maintenance other than internal inspection
carried out within the pipeline by a PIG (pipeline internal gauge)
wherever possible and access at this location for that maintenance is
unlikely.

7.1.5.4

The removal of vegetation or new buildings within the easement strip
running above the apparatus is a precautionary measure to retain
access to it. In practice, for the reasons stated in the paragraph
above, such an easement is unlikely to be used frequently, and its use
is consistent with preserving the open nature of the land for public
recreation.

7.1.5.5

Article 29 of the draft DCO (Document Reference 3.1) allows the
Undertaker to enter onto any land within the Order limits if this is
reasonably required for maintaining the authorised development for 5
years after that part of the authorised project is first opened for use.
The access, maintenance and survey easements over the Wansford
Strip and Beach Strip will not be needed until after this 5 year period
because access can be secured under Article 29. The majority of
maintenance requirements which arise (if any) are most likely to
become apparent within this 5 year period, and be resolved. This
means that any need for use of the easements listed in paragraph
7.1.4 above after that 5 year period will be even more infrequent.

7.1.5.6

There is CLG guidance and case law which supports the proposition
that the Wansford Strip and Beach Strip do not have to be identical in
terms of their advantages after being burdened by the
access/maintenance easement. Instead, there is some flexibility in the
definition of “no less advantageous” which allows for an overall
equality (or superiority) of advantage. This is a matter for the
Secretary of State’s judgement and, for the reasons given above, we
submit that the difference in the land before and after imposition of
the easement will be de minimis and so will not result in such an
overall equality rendering it “no less advantageous”:

7.1.5.7

Paragraph 25 at Appendix L of Circular 06/2004 states as follows in
relation to the relative merits of order land and replacement land for
Section 19 of the Acquisition of Land Act 1981:

To:
Date:
Page:

National Planning Casework Unit
18 June 2014
10
“Other issues may arise involving questions of the respective merits of
order and exchange land. The latter may not possess the same
character and features as the order land, and it may not offer the
same advantages, yet the advantages offered may be sufficient to
provide an overall equality of advantage.” (emphasis added)
Section 19, to which the above guidance is referring, uses the term
“equally advantageous” but for our purposes this is no different to the
term “no less advantageous” in Section 132(3). This is because “not
less” includes “equal”. The guidance is also referring to comparing
order and exchange land, whereas this application involves comparing
the same area of land before and after the imposition of rights
compulsorily acquired. However, the general principle of ensuring
overall equality of open space provision is established.
7.1.5.8

Again in relation to Section 19, the High Court case of London

Borough of Greenwich and Others v The Secretary of State for the
Environment and the Secretary of State for Transport ([1993] Env.
L.R. 344) is authority for there being a degree of flexibility in
considering “equal advantage”: it is for the Secretary of State to judge
whether advantages of one sort can be offset against advantages of a
different sort.
7.1.5.9

In other words, the requirements of Section 132(3) in relation to the
above-ground access and maintenance easements listed in
paragraphs 6.1.7.1 (apart from the right to lay and construct),
6.1.7.3, 6.1.7.4 and 6.1.7.5 above are met because the Wansford
Strip and Beach Strip will be left “no less advantageous” than they
were before imposition of the easements to the persons in whom they
are vested and the public in the course of its recreation. There is
precedence for acceptable, de minimis interference with public
recreation in Circular guidance and case law analysing legislation
analogous to Section 132(3). Any interference in this case will be de
minimis because any maintenance will be infrequent and maintenance
noise is governed by a Requirement under the DCO. No persons are
entitled to rights of common or other rights.

The construction easements
7.1.6

Section 132(4B) of the 2008 Act applies to the construction easements described at
paragraphs 6.1.7.1 (namely the right to lay and construct the pipeline) and 6.1.7.7 (namely
the right to install cathodic protection test posts, aerial markers and field boundary markers)
at the Wansford Bridge Strip and Beach Strip.

7.1.7

Column 402 of Hansard on Tuesday 4 December 2012 records the following intention behind
the insertion of Section 132(4B) into the 2008 Act during Parliamentary discussion of the
(then) Growth and Infrastructure Bill:
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“Nick Boles: […] Two new circumstances in which the Secretary of State may issue such
certificates are proposed in new subsections (4A) and (4B) to section 131 of the Planning
Act. These relate only to open space. […]
New subsection (4B) allows the Secretary of State to issue a certificate where open space is
compulsorily acquired for a temporary, although possibly long-lived, purpose. The
hon. Member for City of Durham made a reference to this slightly curious concept, and I
accept that there may appear to by oxymoron, but I think she will understand that
“temporary” means that it is not for ever. There is a limit to the time, but it is not
necessarily just a matter of months; the time could be reasonably extended, although it will
not be permanent. That is what we are trying to clarify, but I understand that she may not
be entirely satisfied by that explanation. As such purposes could vary considerably
depending on the project concerned, we have not attempted to specify a time
period for any temporary need of open space. […] Subsection (4B) allows a certificate
to be granted where a right over open space land is to be acquired only on a temporary
basis.” (emphasis added)

7.1.8

The construction easements described at paragraphs 6.1.7.1 (namely the right to lay and
construct) and 6.1.7.7 (namely the right to install cathodic protection test posts, aerial
markers, field boundary markers, transformer rectifier kiosks and electricity cabinets) clearly
fall within the intention and scope of Section 132(4B) of the 2008 Act. These construction
easements are only of a temporary nature, with construction:
7.1.8.1

at the Wansford Strip envisaged to last up to 3 months; and

7.1.8.2

at the Beach Strip up to either 3 or 8 months, depending on the
trenchless construction method chosen (see paragraph 6.1.17 above).

7.1.9

Section 132(3) applies to the construction activities at the Wansford Strip because it can
reasonably be said that these will leave the Wansford Strip “no less advantageous” than it
was before imposition of these easements to the persons in whom they are vested and the
public in the course of their recreation. This is because the activities will only involve
installing a section of the cross country pipeline by trenchless methods under the land,
namely horizontal directional drilling. As the works activities are all below ground, it is not
envisaged that there will be interference with the public continuing its activities above
ground (see paragraph 6.1.6).

7.1.10

Further, Section 132(3) applies to any above ground cathodic protection test posts, aerial
markers, field boundary markers, transformer rectifier kiosks and electricity cabinets
installed at the Wansford Strip and Beach Strip (if any). This is on the basis that such items
are consistent with use of the land as open space and can only reasonably be considered de
minimis in the context of whether it remains “no less advantageous” to the public in the
course of its recreation than these areas were before installation of any such items.

7.1.11

In any event, it is not envisaged that cathodic protection test posts, aerial markers, field
boundary markers, transformer rectifier kiosks or electricity cabinets will be installed at the
Wansford Strip and Beach Strip. An aerial marker may be located near the top of the cliff
west of the Beach Strip but not inside it; an aerial marker and cathodic protection test post
for the purpose of close interval potential surveys may be located west of Main drain and
east of RDX37 (i.e. road crossing 37) (both shown on sheet 21 of the access, rights of way

To:
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and temporary stopping up plans (Document Reference 2.4) but no structures described in
this paragraph are envisaged to be placed between Main drain and RDX37, i.e. over the
Wansford Strip.

8

Conclusion

8.1

For the reasons stated above, the Undertaker requests that the Secretary of State record in
the DCO (Document Reference 3.1), in the form set out at Article 40 and Schedule 8 that
Sections 132(3) and 132(4B) of the 2008 Act apply in relation to the Wansford Strip and
Beach Strip (Plots 1102, 1106, 1277 and 1280) in respect of the rights authorised to be
compulsorily acquired in those Plots under the DCO and Book of Reference (Document
References 3.1 and 4.3).

8.2

If you require any further information in relation to this Section 132 Application please do
not hesitate to contact us.
Yours faithfully

Berwin Leighton Paisner LLP
stre\34367582.5
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Drawing with reference
HUMBCC_2014_1_SCLP_JH_Open
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