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Introduction
Background
1.0

This is a record of the Habitats Regulation Assessment (“HRA”) that the Secretary of State for
Business, Energy and Industrial Strategy has undertaken under the Conservation of Habitats
and Species Regulations 2010 (“the Habitats Regulations”) in respect of the Development
Consent Order (“DCO”) and Deemed Marine Licence (“DML”) for the River Humber Gas
Pipeline Replacement Project and its associated infrastructure (the “Project”). For the purposes
of these Regulations the Secretary of State is the competent authority.

1.1

The Project proposed comprises the construction of a replacement section of gas transporter
pipeline crossing under the Humber Estuary between the existing Goxhill Above Ground
Installation on the south bank of the estuary within North Lincolnshire to the Paull Above
Ground Installation on the north bank of the estuary within the East Riding of Yorkshire. The
Project application is described in more detail in Section 2. The Applicant is National Grid Gas
Plc (“the Applicant).

1.2

This Project constitutes a Nationally Significant Infrastructure Project. Although the pipeline is
less than 40km in length, and therefore not within s20(3)(a) of the Planning Act 2008, the
condition in subsection (3)(b) is met in that the Secretary of State’s screening opinion was that
the Project would be Environmental Impact Assessment development and was likely to have
significant effects on the environment [and the other conditions in subsections (2) to (5) of
section 20 in relation to the pipeline are expected to be met.

1.3

The Project was accepted by the Planning Inspectorate (“PINS”) on 12 May 2015 and a single
inspector was appointed as the Examining Authority (“ExA”) for the application. The
examination of the Project application began on 9 September 2015 and completed on 7 March
2016. The ExA submitted the report of the examination, including the recommendation (“the
ExA’s Report”), to the Secretary of State on 27 May 2016.

1.4

The Secretary of State’s conclusions on habitats and wild birds issues contained in this HRA
report have been informed by the ExA’s Report, and further information and analysis, including
a Report on the Implications for European Sites (“RIES”) and written responses to it.

Habitats Regulation Assessment (HRA)
1.5

Council Directive 92/43/EC on the conservation of natural habitats and of wild fauna and flora
(“the Habitats Directive”) and Council Directive 2009/147/EC on the conservation of wild birds
(“the Birds Directive”) aim to ensure the long-term survival of certain species and habitats by
protecting them from adverse effects of plans and projects.

1.6

The Habitats Directive provides for the designation of sites for the protection of habitats and
species of European importance. These sites are called Special Areas of Conservation
(“SACs”). The Birds Directive provides for the classification of sites for the protection of rare
3

and vulnerable birds and for regularly occurring migratory species. These sites are called
Special Protection Areas (“SPAs”). SACs and SPAs are collectively termed European sites and
form part of a network of protected sites across Europe. This network is called Natura 2000.
1.7

The Convention on Wetlands of International Importance 1972 (“the Ramsar Convention”)
provides for the listing of wetlands of international importance. These sites are called Ramsar
sites. UK Government policy is to afford Ramsar sites in the United Kingdom the same
protection as European sites.

1.8

In the UK, the Habitats Regulations transpose the Habitats and Birds Directives into national
law as far as the 12 nm limit of territorial waters.

1.9

Regulation 61 of the Habitats Regulations provides that:
….before deciding to undertake, or give any consent, permission or other
authorisation for, a plan or project which (a) is likely to have a significant effect
on a European site or a European offshore marine site (either alone or in
combination with other plans or projects), and (b) is not directly connected with
or necessary to the management of that site, [the competent authority] must
make an appropriate assessment of the implications for that site in view of that
site’s conservation objectives.

1.10

This Project is not directly connected with, or necessary to, the management of a European
site. The Habitats Regulations require that, where the Project is likely to have a significant
effect on any such site, where not connected with, or necessary to, the management of that
European site, an appropriate assessment (“AA”) is carried out to determine whether or not the
Project will have an adverse effect on the integrity of the site in view of that site’s Conservation
Objectives. In this document, the assessments as to whether there are likely significant effects,
and, where required, the AAs, are collectively referred to as the Habitats Regulations
Assessment (“HRA”).

1.11

The HRA takes account of mitigation measures which are secured by requirements.

1.12

This report should be read in conjunction with the following documents that provide extensive
background information:
•

The Planning Act 2008 River Humber Gas Pipeline Replacement Project. ExA’s Report of
Findings and Conclusions and Recommendation to the Secretary of State for Energy and
Climate Change, 27 May 2016- termed the “ExA’s Report”. All numbered references,
unless otherwise stated, are to paragraphs in the ExA’s Report.

•

Report on the Implications for European Sites, Proposed River Humber Gas Pipeline
Replacement Project. An ExA report prepared with the support of the Environmental
Services Team, February 2016- termed “the RIES”.

•

Applicant’s Environmental Statement, April 2015- termed “the ES”.

•

Applicant’s Appendix 7.1 Technical Appendix, April 2015.

•

Applicant’s HRA Report (Parts 1 and 2), April 2015.
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•

Applicant’s Initial Construction Environmental Plan (version 7.3D), February 2016

•

Written Representation of Natural England and Answers to the Examining Authority’s
Written Questions, October 2015.

•

Signed Statement of Common Ground with Natural England, February 2016.

•

Written Representations from the Royal Society for the Protection of Birds, October 2015.

•

National Grid Gas River Humber Gas Pipeline Replacement Project Statement of
Common Ground with Royal Society for the Protection of Birds, February 2016

1.13

Plus other documents submitted during the Examination, available at

https://infrastructure.planninginspectorate.gov.uk/projects/yorkshire-and-the-humber/riverhumber-gas-pipeline-replacement-project/?ipcsection=docs
1.14

The key information in these documents and written representations is summarised and
referenced in this report.

The RIES and Statutory Consultation
1.15

Under the Habitats Regulations the competent authority must, for the purposes of an AA,
consult the appropriate nature conservation body and have regard to any representation made
by that body within such reasonable time as the authority specifies.

1.16

Natural England (“NE”) is the Statutory Nature Conservation Body (“SNCB”) for England and for
English waters within the 12 nm limit.

1.17

The ExA prepared a RIES, with support from the Planning Inspectorate Environmental Services
Team. The RIES was based on working matrices prepared by the Applicant. The RIES
documented the information received during the examination and presented the ExA’s
understanding of the main facts regarding the HRA to be carried out by the Secretary of State.
The RIES was issued to ensure that the SNCB’s were consulted formally on habitat regulation
matters, as required under Regulation 61(3) of the Habitats Regulations. Interested Parties
were also consulted on the RIES.

1.18

1

The RIES was published on the PINS planning portal website and the ExA notified Interested
Parties that it had been published; consultation on the RIES was undertaken between 1
February 2016 and 17 February 2016.

Project Description
2.0

The Applicant is National Grid Gas Plc (“NGG”) who owns and operates the high pressure
National Transmission System (“NTS”) for natural gas throughout Great Britain and owns and
operates a significant lower-pressure gas distribution network throughout England.

2.1

The Project seeks to ensure the long term security of the Feeder 9 Gas Transmission Pipeline
where it crosses the River Humber. The Applicant’s submission documents state that the

1

https://infrastructure.planninginspectorate.gov.uk/wp-content/ipc/uploads/projects/EN060004/EN060004000365-Report%20on%20the%20Implications%20for%20European%20Sites.pdf
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pipeline carries a high level of importance within the NTS as a strategic pipeline carrying
significant volumes of natural gas from the Easington importation terminal south towards the
Hatton compressor facility. The river bed cover over the existing pipeline is being removed by
the erosive action of the Humber Estuary. The Applicant is proposing to replace the section of
the pipeline located under the River Humber with a new pipeline crossing in a newly constructed
concrete lined tunnel under the river bed. The pipeline would commence approximately two
miles north east of Goxhill, North Lincolnshire and terminate approximately one mile south east
of Paull, East Riding of Yorkshire. It is the replacement section of the pipeline which is the
subject of this HRA.
2.2

The Applicant’s HRA Report notes that the proposed pipeline route crosses beneath the
Humber Estuary, which is designated as a SAC, SPA and Ramsar site. These are the European
Sites of relevance to this Assessment.

Project Components
2.3

The Applicant’s non-technical summary states that the scheme includes the following:
•

Approximately 6km of pipeline of up to 1050mm diameter with a maximum operating
pressure of 70barg from Goxhill Above Ground Installation (“AGI”) to Paull AGI
comprised of:
o

Approximately 5.03km of concrete lined tunnel under the Humber Estuary with
a minimum internal diameter of 3.65m and a maximum internal diameter of 4m;

o

Approximately 120m of pipeline laid onshore at Goxhill and 400m at Paull for
the connections to each AGI;

•

Cathodic protection facilities at either end of the pipeline;

•

Connection works and minor modifications to the Paull AGI;

•

Connection works to the existing pipeline at the Goxhill AGI;

•

Two construction compounds, one each side of the river at Goxhill and Paull, adjacent
to the existing AGIs;

•

Associated works for permanent and temporary accesses, highways works, drainage
works, temporary spoil storage, temporary lay-down and work areas and ancillary
works.

2.4

The Applicant’s non-technical summary also states that for the pipeline under the Humber
Estuary, design standards require that the pipeline should be located to give a depth of cover of
not less than 7m from the true bed of the watercourse, after the removal of any silting, to the top
of the tunnel.

2.5

The pipeline when installed onshore would be typically laid to a depth of not less than 1.2m from
the original surface to the top of the pipe. The minimum depth of cover for the onshore section
of the pipeline in relation to a public highway is 2m. The depths of highway crossings are also
influenced by third party services and the depth of adjacent ditches.

2.6

The pipeline is designed to have a minimum operational life of 40 years and the tunnel a
minimum design life of 100 years.
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2.7

Full details of the infrastructure to be used in the Project are detailed in Schedule 1, Part 1 of
the DCO.

Project Decommissioning
2.8

The Applicant did not identify any likely significant effects on any European sites from the
decommissioning phase as the installed pipeline would be below ground and would remain in
situ with only very minor works required within and immediately adjacent to the AGIs. These
conclusions were not disputed by any Interested Parties during the Examination. The Secretary
of State agrees with the ExA that there will not be likely significant effects from
decommissioning. Decommissioning impacts are therefore not considered further within this
report.

7

Development location and designated sites
Location
3.0

The Scheme would run between the existing Goxhill AGI on the south bank of the Humber
Estuary within North Lincolnshire to the Paull AGI on the north bank within East Riding of
Yorkshire. The total length of the pipeline route would be up to 6km from the Goxhill AGI to the
Paull AGI. The total length of the tunnel would be approximately 5.03km based on the
provisional drive and reception pit locations with the crossing of the Humber Estuary being 3km.
Approximately 120m of new pipeline would be laid onshore at Goxhill from the Goxhill AGI to
the start of the tunnelled section and approximately 400m would be laid onshore at Paull to
connect the new pipeline into Paull AGI. The location of the Project can be seen below in Figure
1.

Figure 1 Project Location and location of designated sites (from the Applicant’s ES).

European and International Sites
3.1

The Project is not connected with or necessary to the management for nature conservation of
any European Site.
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3.2

The Applicant’s HRA Report notes that the proposed pipeline route crosses beneath the
Humber Estuary, which is designated as a SAC, SPA and Ramsar site. The Humber Estuary
SAC, SPA and Ramsar were the only European Sites considered by the Applicant.

3.3

The Applicant’s HRA Report states that no other European Sites are located within 20km of the
Project; a 20km study area was used as a search area relating to the extent over which
potential impacts could feasibly occur.

3.4

The Statement of Common Ground (“SoCG”) between the Applicant and NE states that NE
agrees with the methodology adopted for identifying sites potentially affected and the sites
selected. No other European Sites or European Site features were identified as being potentially
affected by the Project by any Interested Parties in relevant representations or during the
examination.

3.5

The Applicant’s HRA Report did not identify any potential impacts on European sites in other
European Economic Area states. The Secretary of State agrees with this conclusion.

3.6

Two bodies submitted responses to the RIES. These were the Applicant and Royal Society for
Protection of Birds (“RSPB”). NE did not comment on the RIES.

Likely Significant Effects Test
4.0

Under Regulation 61 of the Habitats Regulations, the Secretary of State must consider whether
a development will have a likely significant effect on a European site, either alone or incombination with other plans or projects. A likely significant effect is, in this context, any effect
that may be reasonably predicted as a consequence of a plan or project that may affect the
conservation objectives of the features for which the site was designated, but excluding trivial or
inconsequential effects. An AA is required if a plan or project is likely to have a significant effect
on a European site, either alone or in-combination with other plans or projects.

4.1

The purpose of this test is to identify likely significant effects on European sites that may result
from the Project and to record the Secretary of State’s conclusions on the need for an AA and
her reasons for including activities, sites or plans and projects for further consideration in the
AA. For those features where a likely significant effect is identified, these must be subject to an
AA. This review of potential implications can be described as a ‘two-tier process’ with the likely
significant effect test as the first tier and the review of effects on integrity (AA) as the second
tier.

4.2

This section addresses the first step of the HRA, for which the Secretary of State has
considered the potential impacts of the Project both alone and in-combination with other plans
and projects on each of the interest features of the European sites identified in the RIES to
determine whether or not there will be a likely significant effect.
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Likely Significant Effects Test
4.3

The RIES compiles, documents and signposts information submitted throughout the
examination by both the Applicant and Interested Parties. The RIES sets out the European sites
identified by the Applicant and considered during the examination.

4.4

The RIES is issued to ensure that Interested Parties, including the SNCBs, are consulted
formally on Habitats Regulations matters as required under Regulation 61(3). The Secretary of
State accepts the ExA’s recommendation that the process may be relied on for the purposes of
Regulation 61(3) of the Habitats Regulations.

4.5

Decommissioning impacts are not considered further within this report for the reasons
discussed within section 2.

4.6

The Applicant considered the potential for likely significant effect on 3 European sites as listed
below:

4.7

•

Humber Estuary SAC

•

Humber Estuary SPA and;

•

Humber Estuary Ramsar

No concerns were raised by Interested Parties regarding whether the correct qualifying sites
and features had been identified and assessed. The ExA considered that all relevant European
sites and the qualifying features of those sites have been included in the Applicant’s
assessment. The Secretary of State agrees with this conclusion.

Likely Significant Effects
4.8

The Applicant’s HRA report states that no construction works would take place within the
Humber Estuary itself or within the adjacent intertidal habitat and therefore there would be no
direct impacts upon the SAC, SPA or Ramsar site. However the Applicant did consider the
potential for indirect effects. The potential construction phase impacts considered were:
•

potential displacement and disturbance to SPA/Ramsar bird species within the Humber
Estuary SPA/Ramsar site through noise and visual disturbance

•

potential displacement and disturbance to SPA/Ramsar bird species in the fields within
and adjacent to the construction area through noise and visual disturbance, and

•

loss of foraging/ roosting habitat in the fields within and adjacent to the construction area.

•

potential impacts during construction on the inter-tidal habitat features and potential
pollution pathways.

4.9

The Secretary of State has considered the potential for indirect effects due to construction and
operation the Project on all relevant interest features to determine whether there will be likely
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significant effect in the context of the Habitats Regulations. Potential likely significant effects as
a result of the Project are detailed below.

Humber Estuary SAC and Ramsar
4.10 There is significant overlap between SAC and Ramsar designations, so for the purposes of this
assessment the Ramsar designation is considered in parallel with the Humber Estuary SAC
designation and all relevant species are considered together where they are a feature of more
than one site.
4.11 The Humber Estuary is the second largest coastal plain estuary in the UK, and the largest
coastal plain estuary on the east coast of Britain. The estuary supports a full range of saline
conditions from the open coast to the limit of saline intrusion on the tidal rivers of the Ouse and
Trent. The range of salinity, substrate and exposure to wave action influences the estuarine
habitats and the range of species that utilise them.
4.12 The Annex I qualifying habitats of the site are as follows:
•

Atlantic salt meadows (Glauco-Puccinellietalia maritimae)

•

Coastal lagoons

•

Dunes with Hippophae rhamnoides

•

Embryonic shifting dunes

•

Estuaries

•

Mudflats and sandflats not covered by seawater at low tide

•

Fixed dunes with herbaceous vegetation (`grey dunes`)

•

Salicornia and other annuals colonising mud and sand

•

Sandbanks which are slightly covered by sea water all the time

•

Shifting dunes along the shoreline with Ammophila arenaria (`white dunes’)

4.13 The Annex II qualifying species are:
•

Grey seal Halichoerus grypus

•

River lamprey Lampetra fluviatilis

•

Sea lamprey Petromyzon marinus

4.14 The Applicant’s HRA report noted that no construction works would take place within the
Humber Estuary itself, or within the intertidal habitat adjacent to the river.
4.15 The Applicant committed to a number of measures to avoid impacts to the qualifying features of
the Humber Estuary SAC from the Project. These measures are as follows;
•

The implementation of standard pollution prevention measures to control pollution and
sediment discharge; this was included in the initial construction and environmental
management plan as Con F15 which is secured through Requirement 12 of the DCO.
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•

The premise that the access routes would not pass in the vicinity of the SAC boundary;
the traffic routes are identified on figure 2 (for Goxhill) and figure 5 (for Paull) of the initial
Traffic Management Plan which is secured through Requirement 15 of the DCO.

•

That measures, including seeding and damping down, would ensure no airborne
pollutions and/or dust would reach the designated site; dust suppression measures are
included in section Con D1-D23 on the initial Construction Environmental Management
Plan (“CEMP”) which is secured through Requirement 12 of the DCO.

4.16 Two issues were discussed in detail during the examination with regards to the potential for
likely significant effect on the Humber Estuary SAC. These were the potential impacts on
intertidal habitats from flooding the tunnel with seawater and the potential impacts on lamprey.

Potential Impacts on Intertidal Habitats
4.17 The Applicant’s HRA Report stated that once the tunnel is installed, it would be flooded with
seawater. This would involve pumping water from an extraction point in the Humber Estuary to
the drive pit on the Goxhill side of the Humber Estuary through two pipes laid across the
mudflats. The Applicant’s HRA Report concluded that there would be localised disruption on the
intertidal habitat, however this would be small scale and the works would take no longer than
two weeks and therefore “no significant impacts on the intertidal habitat are considered likely”.
4.18 NE requested further information in its relevant representation on the vehicle movements
associated with the installation and removal of the pipes in order to determine whether the
Project would have a likely significant effect on the Humber Estuary SAC. The ExA report [6.4.5]
states that the Applicant confirmed that the installation of the pipeline for the tunnel flooding
would include up to three people walking out onto the intertidal habitat to place the pipeline and
associated pumps into the Humber Estuary.
4.19 The ExA report notes that NE subsequently agreed to screen out a likely significant effect on
the Humber Estuary SAC from this operation [6.4.5]. The SoCG between the Applicant and the
Marine Management Organisation (“MMO”) contains details of the pump deployment method.
The MMO agreed that “no significant impacts on the intertidal habitat are considered likely”.
4.20 The Applicant updated the CEMP to reflect the discussions with NE and the MMO and to
include the methodology for the tunnel flooding. This is secured as Con F17 of the initial CEMP
which is secured as Requirement 12 in the DCO.

Potential Impacts on Lamprey
4.21 The main text of the Applicant’s HRA Report did not specifically address impacts on the sea
lamprey and river lamprey qualifying features of the Humber Estuary SAC and Ramsar site
(Criterion 8). However, email correspondence between the Applicant and NE in Appendix 7 of
the Applicant’s HRA Report shows agreement to scope out lamprey from the HRA.
4.22 In the SoCG between the Applicant and NE, NE agreed there would be no likely significant
effect on the Humber Estuary SAC from the tunnel flooding on the basis that the provision of a
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screen would prevent lamprey being drawn into the tunnel. The requirement for a lamprey
screen is secured through Con F17 of the CEMP which is secured as Requirement 12 in the
DCO.
4.23 The Applicant’s HRA report concluded that the Project was not likely to give rise to significant
effects, either alone or in-combination with other projects or plans on the qualifying features of
the Humber Estuary SAC. The ExA report notes that by the close of examination no Interested
Parties disputed the conclusion of no likely significant effects on the Humber Estuary SAC,
either alone or in-combination.
4.24 The Secretary of State agrees with the Applicant, the ExA and NE that there will not be a
likely significant effect on the Humber Estuary SAC. This site is therefore not taken
through to Appropriate Assessment.

Humber Estuary SPA and Ramsar
4.25 There is significant overlap between SPA and Ramsar designations, so for the purposes of this
assessment the Ramsar designation is considered in parallel with the Humber Estuary SPA
designation and all relevant species are considered together where they are a feature of more
than one site.
4.26 The Humber Estuary is located on the east coast of England, and comprises extensive wetland
and coastal habitats. The inner estuary supports extensive areas of reedbed, with areas of
mature and developing saltmarsh backed by grazing marsh in the middle and outer estuary. On
the north Lincolnshire coast, the saltmarsh is backed by low sand dunes with marshy slacks and
brackish pools. The estuary supports important numbers of waterbirds (especially geese, ducks
and waders) during the migration periods and in winter. In summer, it supports important
breeding populations of bittern Botaurus stellaris, marsh harrier Circus aeruginosus, avocet
Recurvirostra avosetta and little tern Sterna albifrons.
4.27 The Humber Estuary SPA qualifies under article 4.1 of the Birds Directive as it is used regularly
by 1% or more of the Great Britain populations of the species listed in table 1 below.
Bird Species

Proportion of UK population (%)

5 year peak mean 1996/7-2000/1
Avocet (Recurvirostra avosetta)- Wintering

1.7

Bittern (Botaurus stellaris)- Wintering

4.0

Hen Harrier (Circus cyaneus)- Wintering

1.1

Golden Plover (Pluvialis apricaria)- Wintering

12.3

Bar-tailed godwit (Limosa lapponica)-

4.4

Wintering
Ruff (Philomacus pugnax)- Passage

1.1
13

Bittern (Botaurus stellaris) - Breeding

10.5

Marsh Harrier (Circus aeruginosus)- Breeding

6.3

Avocet (Recurvirostra avosetta)- Breeding

8.6

Little Tern (Sterna albifrons)-Breeding

2.1

Table 1 Humber Estuary SPA Qualifying features (adapted from the Applicant’s HRA)
4.28 The Humber Estuary qualifies as an SPA under Article 4.2 of the Birds Directive by regularly
supporting at least 1% of the biogeographical populations of the following regularly occurring
migratory species during the winter period: shelduck (Tadorna tadorna); and during the
wintering and passage period: knot (Calidris canutus), dunlin (Calidris alpina), black-tailed
godwit (Limosa limosa) and redshank (Tringa totanus).
4.29 The site also qualifies under Article 4.2 of the Birds Directive by regularly supporting over
20,000 waterbirds in any season. In the non-breeding season, the area regularly supports
153,934 individual waterbirds (five year peak mean 1996/7-2000/1), including dark bellied brent
goose (Branta bernicla bernicla), Shelduck (Tadorna tadorna), wigeon (Anas penelope), teal
(Anas creeca), mallard (Anas platyrhynchos), pochard (Aythya farina), scaup (Aythya marila),
goldeneye (Bucephala clangula), bittern, oystercatcher, (Haematopus ostralegus), avocet,
ringed plover (Charadrius hiaticula), golden plover, grey plover (Pluvialis squatarola), lapwing
(Vanellus vanellus), knot, sanderling (Calidris alba), dunlin, ruff, black-tailed godwit, bar-tailed
godwit, whimbrel (Numenius phaeopus), curlew (Numenius arquata), redshank, greenshank
(Tringa nebularia) and turnstone (Arenaria interpres).
4.30 With respect to the Ramsar designation the site qualifies in relation to birds under Criterion 5
“Regularly supporting a bird assemblage of international importance comprising 153,934
waterfowl during the non-breeding season (five year peak mean 1996/7-2000/1)” and Criterion 6
“Supporting internationally important spring/autumn passage populations of golden plover, knot,
dunlin, black-tailed godwit and redshank, and during the winter, populations of shelduck, golden
plover, knot, dunlin, black-tailed godwit and bar-tailed godwit (all based on the five year peak
mean of 1998/9-2002/3).”
4.31 No construction works would take place within the Humber Estuary itself or within the adjacent
intertidal habitat and therefore there would be no direct impacts upon the Humber Estuary SPA
or Ramsar, however the Applicant’s HRA report noted the potential for impacts on birds
functionally linked to the SPA that use the fields within and surrounding the Project.
4.32 The Applicant’s HRA report stated that the Project was likely to have a significant effect on
some qualifying features of the Humber Estuary SPA and Ramsar site as a result of indirect
effects as follows;
•

Potential displacement and disturbance to SPA/Ramsar bird species within the Humber
Estuary SPA/Ramsar site through noise and visual disturbance;
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•

Potential displacement and disturbance to SPA/Ramsar bird species in the fields within and
adjacent to the construction area through noise and visual disturbance; and

•

Loss of foraging/roosting habitat of SPA/Ramsar birds in the fields within and adjacent to
the construction area.

4.33 For the Humber Estuary SPA, the Applicant’s HRA Report identified a likely significant effect for
the qualifying features whose peak numbers recorded during bird surveys (undertaken in
2013/14) exceeded the 1% significance threshold of the SPA population. These are recorded in
the RIES as the waterbird assemblage species, marsh harrier, bar-tailed godwit, golden plover,
dunlin, black-tailed godwit, shelduck, common redshank, ruff and the waterfowl assemblage
species.
4.34 For the Humber Estuary Ramsar site, the Applicant’s HRA Report identified a likely significant
effect for Criterion 5 (non-breeding waterfowl assemblage) and Criterion 6 (passage waterfowl
assemblage).
4.35 A likely significant effect was excluded for the qualifying features which were not recorded
during the surveys. The SoCG between the Applicant and NE states that “NE agrees with the
site and features selected and taken to the Appropriate Assessment Stage”. The ExA agrees
that there is a likely significant effect on the features of the SPA and Ramsar noted in
paragraphs 4.27 to 4.29.
4.36 The Secretary of State agrees with the Applicant, the ExA and NE that a likely significant
effect cannot be ruled out for the qualifying features of the Humber Estuary SPA whose
peak numbers recorded during bird surveys (undertaken in 2013/14) exceeded the 1%
significance threshold of the SPA population. These are waterbird assemblage species,
marsh harrier, bar-tailed godwit, golden plover, dunlin, black-tailed godwit, shelduck,
common redshank, ruff and the waterfowl assemblage species. For the Humber Estuary
Ramsar site the Secretary of State considers that a likely significant effect cannot be
ruled out for Criterion 5 (non-breeding waterfowl assemblage) and Criterion 6 (passage
waterfowl assemblage).

Scope of in-combination assessment
4.37 Under the Habitats Regulations, the Secretary of State is obliged to consider whether other
plans or projects in-combination with the Project might affect European sites. In this case there
are a number of other plans and projects which could potentially affect the same European
sites.
4.38 A total of 17 consented or proposed projects within 10km of the Project were identified following
consultation with NE, East Riding of Yorkshire Council (“ERYC”) and North Lincolnshire Council
(“NLC”). As a result of this the following eight plans/projects were identified by the Applicant as
having the potential to give rise to in-combination effects as a result of disturbance to bird
species:
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•

Paull Local Development Order (LDO) Enterprise Zone;

•

Port of Hull LDO;

•

Hedon Haven Key Employment site;

•

North Killingholme Power Project;

•

Killingholme Energy Centre;

•

Hornsea Offshore Wind Farm Onshore Infrastructure Project;

•

Able UK Logistics Park; and

•

Able Marine Energy Park.

4.39 The above sites will be considered within the following Appropriate Assessment.
4.40 The Secretary of State considers that sufficient information has been provided to inform
a robust assessment in line with her duties under the Habitats Regulations. The
Secretary of State agrees with the Applicant, NE and the ExA that there is no likely
significant effect on the Humber Estuary SAC either alone or in-combination. The
Secretary of State is unable to exclude likely significant effects from the Humber Estuary
SPA and Ramsar. An Appropriate Assessment will therefore be undertaken for the
features of the Humber Estuary SPA and Ramsar listed in paragraphs 4.27 to 4.29.
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Appropriate Assessment
Test for Adverse Effect on Site Integrity
5.0

The requirement to undertake an AA is triggered when a competent authority, in this case the
Secretary of State, determines that a plan or project is likely to have a significant effect on a
European site either alone or in-combination with other plans or projects. Guidance issued by the
European Commission states that the purpose of an AA is to determine whether adverse effects
on the integrity of the site can be ruled out as a result of the plan or project, either alone or incombination with other plans and projects, in view of the site’s conservation objectives (European
Commission, 2000).

5.1

The purpose of this AA is to determine whether or not adverse effect on integrity of those sites
and features identified during the likely significant effects test can be ruled out as a result of the
Project alone or in-combination with other plans and projects in view of the site’s conservation
objectives and using the best scientific evidence available.

5.2

If the competent authority cannot ascertain the absence of an adverse effect on integrity within
reasonable scientific doubt, then under the Habitats Regulations, alternative solutions should be
sought. In the absence of an acceptable alternative, the project can proceed only if there are
imperative reasons of overriding public interest (“IROPI”) and suitable compensation measures
identified. Considerations of IROPI and compensation are beyond the scope of an AA.

Conservation Objectives
5.3

Guidance from the European Commission indicates that disturbance to a species or deterioration
of a European site must be considered in relation to the integrity of that site and its conservation
objectives (European Commission, 2000). Section 4.6.3 of that guidance defines site integrity as:
…the coherence of the site’s ecological structure and function, across its whole
area, or the habitats, complex of habitats and/or populations of species for which
the site is or will be classified.

5.4

Conservation objectives outline the desired state for a European site, in terms of the interest
features for which it has been designated. If these interest features are being managed in a way
which maintains their nature conservation value, they are assessed as being in a ‘favourable
condition’. An adverse effect on integrity is likely to be one which prevents the site from making
the same contribution to favourable conservation status for the relevant feature as it did at the
time of its designation (English Nature, 1997).

5.5

There are no set thresholds at which impacts on site integrity are considered to be adverse. This
is a matter for interpretation on a site-by-site basis, depending on the designated feature and
nature, scale and significance of the impact. Conservation objectives have been used by the
Secretary of State to consider whether the Project has the potential to have an adverse effect on
integrity, either alone or in-combination. The potential for the Project to have an adverse effect is
considered below.
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Humber Estuary SPA and Ramsar
6.0

The Humber Estuary is located on the east coast of England, and comprises extensive wetland
and coastal habitats. The inner estuary supports extensive areas of reedbed, with areas of
mature and developing saltmarsh backed by grazing marsh in the middle and outer estuary. On
the north Lincolnshire coast, the saltmarsh is backed by low sand dunes with marshy slacks and
brackish pools. The estuary supports important numbers of waterbirds (especially geese, ducks
and waders) during the migration periods and in winter. In summer, it supports important breeding
populations of bittern Botaurus stellaris, marsh harrier Circus aeruginosus, avocet Recurvirostra
avosetta and little tern Sterna albifrons.

6.1 The designated features of the Humber Estuary SPA and Ramsar are set out above in paragraphs
4.27-4.30.
6.2 The Conservation Objectives for the Humber Estuary SPA can be seen below in Table 2. There is
significant overlap between SPA and Ramsar designations, so for the purposes of this assessment
the Ramsar designation is considered in parallel with the SPA designation and all relevant species
are considered together where they are a feature of more than one site. Meeting the conservation
objectives for the SPA would also ensure that the Ramsar criteria are met.
With regard to the SPA and the individual species and/or assemblage of species for
Conservation
Objectives
for

which the site has been classified (the ‘Qualifying Features’ listed below), and
subject to natural change;

the

Humber
Estuary SPA

Ensure that the integrity of the site is maintained or restored as appropriate, and
ensure that the site contributes to achieving the aims of the Wild Birds Directive, by
maintaining or restoring;
•

The extent and distribution of the habitats of the qualifying features

•

The structure and function of the habitats of the qualifying features

•

The supporting processes on which the habitats of the qualifying features
rely

•

The population of each of the qualifying features, and,

•

The distribution of the qualifying features within the site.

Table 2 Conservation Objectives for the Humber Estuary SPA (NE, 2014)
6.3 As noted above no construction works would take place within the Humber Estuary itself or within
the adjacent intertidal habitat and therefore there would be no direct impacts upon the SPA or
Ramsar. However the Applicant’s HRA report noted the potential for impacts on birds functionally
linked to the SPA that use the fields within and surrounding the Project.
6.4 The Applicant’s HRA report stated that the Project was likely to have a significant effect on some
qualifying features of the Humber Estuary SPA and Ramsar site as a result of indirect effects as
follows;
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Potential displacement and disturbance to SPA/Ramsar bird species within the Humber

•

Estuary SPA/Ramsar site through noise and visual disturbance;
Potential displacement and disturbance to SPA/Ramsar bird species in the fields within and

•

adjacent to the construction area through noise and visual disturbance; and
Loss of foraging/roosting habitat of SPA/Ramsar birds in the fields within and adjacent to the

•

construction area.
6.5 During the Examination the RSPB noted in their Written Representation that Paull Holme Strays
Nature Reserve was created in 2003 by the Environment Agency to provide management and
compensatory habitat for the adverse effects on the Humber Estuary SAC/SPA resulting from the
implementation of the Humber Flood Risk Management Strategy. The RSPB set out in their Written
Representation that Paull Holme Strays should be considered as part of the Humber Estuary
SAC/SPA/Ramsar due to the protection afforded it as a compensation site under paragraph 118 of
the National Planning Policy Framework (“NPPF”). The Secretary of State agrees with the RSPB
and has considered the Paull Holme Strays Nature Reserve as if it were part of the designated site
within this Appropriate Assessment.
6.6 The Secretary of State notes that Paull Holme Strays Nature Reserve has been discussed
throughout the Applicant’s HRA report and within the supplementary HRA technical note provided
by the Applicant. The detail of these documents is considered in more detail below, alongside the
views of the RSPB and NE.
6.7 In order to determine which SPA and Ramsar bird species could be affected by the Project, the
Applicant undertook a desk based study and bird surveys. The study area for the bird surveys
included the fields and estuarine habitats within and adjacent to the main works area and within the
likely extent of biophysical change associated with the proposed works. Professional judgment was
used to determine the possible extent to which noise was considered likely to be experienced.
6.8 The RSPB raised concerns in their Relevant and Written Representations over whether the
nocturnal survey effort was adequate as the dawn and dusk surveys did not cover the periods
between dusk and dawn. The RSPB stated that “the regularity, extent, profitability, and importance
of feeding by golden plover and lapwing of the Humber Estuary SPA on the fields within and
adjacent to the construction compounds” may have been underestimated. The RSPB were
concerned that the assessment may therefore have underestimated the fitness and survival
implications for golden plover and lapwing from potential habitat loss and disturbance.
6.9 The final SoCG between the Applicant and RSPB records that this survey concern was resolved
due to the Applicant’s more precautionary approach to mitigation. This is discussed in more detail
below in paragraphs 6.24-6.27.
6.10

The Applicant’s assessment was undertaken based on the inclusion of a number of embedded

design mitigation measures. These are set out in detail in the Applicant’s HRA report but in
summary include:
•

Retaining existing hedgerows;
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•

Providing fencing and bunding to the construction compounds;

•

Where possible, undertaking the activities which would be considered likely to cause the
most disturbance to birds using the Humber Estuary and fields adjacent to the main works
area outside of the overwintering bird period (i.e. during April to October).

6.11

These measures have been incorporated into the initial CEMP which is secured through

Requirement 12 of the DCO.
6.12

As noted above the Applicant’s HRA report stated that there was potential for temporary

displacement of SPA and Ramsar birds as a result of noise disturbance during construction. The
HRA report noted that noise disturbance would effectively sterilise approximately 40 hectares (ha)
of arable land within the main works area for the duration of the construction period. This equates to
6ha at Paull and 34ha at Goxhill.
6.13

The Applicant modelled the worst case construction noise to determine the effects on

SPA/Ramsar bird species outside of the construction area. The scope of the noise monitoring was
agreed in consultation with NE, NLC and ERYC.
6.14

The Applicant’s HRA Report considered that construction noise levels should be restricted to

below 70dB as “birds would habituate to regular noise below this level; however, where possible,
sudden, irregular noise above 50dB should also be avoided, as this causes disturbance to birds”.
6.15

The Applicant’s HRA Report concluded that for SPA/Ramsar bird species using the estuarine

habitat - average levels (LAeq) would be less than 50 decibels (dB) at the saltmarsh/intertidal
habitat/Paull Holme Strays. The maximum noise levels (LAmax) could reach up to 73dB during
Month 35 (July) at Paull but for the majority of the construction phase, the LAmax reaching the
Humber Estuary would be less than 70dB. The Applicant concluded that there would not be an
adverse effect on integrity on the basis that these levels were below the threshold at which SPA
species would be disturbed and were only slightly higher than average background noise levels to
which the birds are habituated. The Applicant noted that in addition extra fencing would be placed
around activities likely to cause the highest levels of noise.
6.16

The Applicant’s HRA Report concluded that for SPA/Ramsar birds in fields adjacent to the

construction area – average noise levels would be less than 50-55dB and levels from the noisiest
activities would be 70-80dB. The Applicant’s HRA Report acknowledged the potential for some
localised short term displacement of birds but ruled out adverse effects on integrity, stating that
disturbance would be temporary during construction; that birds using the fields would be habituated
to existing levels of background noise; and that there were alternative areas available for foraging
and/or roosting.
6.17

NE, in their Written Representation, disagreed with the Applicant’s conclusion noting that there

could be a significant impact on SPA bird species if the noisiest activities are higher than those from
existing sources or if loud noises were experienced more frequently. The ExA report notes that both
the Lincolnshire Wildlife Trust and Yorkshire Wildlife Trust also raised concerns over the impacts
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from noise. The concerns included the need for the Applicant to provide an estimate of the
frequency of loud noise.
6.18

The Applicant’s response in their Comments on Relevant Representations stated that the noise

modelling was undertaken on a worst case scenario and that actual noise levels that would be
experienced during construction would likely be lower than those presented. The Applicant provided
additional information to the Examination in the form of a supplementary HRA technical note which
predicted ‘likely’ noise levels during construction rather than the ‘worst case’ scenario that was
presented in the HRA.
6.19

Following the provision of the technical note by the Applicant the SoCG between the Applicant

and NE and the Applicant and the RSPB confirmed that NE and RSPB are in agreement with the
Applicants findings and agree that noise disturbance beyond the construction footprint would be
unlikely to have a significant effect on the SPA or Ramsar bird populations.
6.20

As noted above the Applicant’s HRA stated that during construction of the main works there

would be a temporary loss of approximately 40ha of roosting/foraging habitat available to birds
associated with the designated sites. The Applicant considered it unlikely that SPA species would
use the footprint of the main works area due to noise disturbance.
6.21

The Applicant concluded that there would be no adverse effect on integrity on the SPA on the

basis that the loss would be temporary and the fields would be available post construction; there
were other habitats available in the wider area; and the fields that would be lost provide a suboptimal resource to SPA birds. The Applicant also proposed to set aside part of Field 6 at Goxhill for
the duration of the construction period to act as mitigation land for some of the habitat lost. The
Applicant stated that this would be left as stubble for the duration of the construction works and
would provide an alternative roosting and/or foraging site for birds associated with the SPA.
6.22

NE stated in their Relevant Representation that they were not confident the set-aside area of

Field 6 provided a “large enough area or sufficient quality of habitat to act as an equivalent foraging
or roosting resource, in order to mitigate for the effects of disturbance to birds using fields 4, 5 and
6”. The ExA report notes that RSPB and LWT agreed with this view.
6.23

The Applicant responded to the concerns of NE by stating that field 6 would be sufficient to

mitigate for the loss of habitat under the footprint of the works as field 6 is currently intensively
managed and setting it aside would enhance the feeding resource for the local overwintering bird
population. However NE and RSPB retained the view that the Applicant’s proposal was insufficient.
At the ISH on 17 November 2015, the applicant proposed revised mitigation measures.
6.24

The Applicant’s ‘Response to Rule 17 Letter and Request for Non-material change’ dated 13

January confirmed that the mitigation measures had been agreed with NE and the RSPB. The ExA
Report records these as;
•

Field 5 to be managed as grassland with a short sward for the duration of the construction
period;
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•

A marshalled, temporary gate to be installed south of Fir Tree Farm to restrict vehicle
movements down East Marsh Road during the construction phase and thus reduce
disturbance to SPA birds using fields 6, 7 and 8;

•

Permanent lockable barriers to be erected at two locations (one on East Marsh Road and
one at East Halton Skitter) to reduce disturbance to SPA birds using fields 6, 7 and 8 and to
prevent vehicles from accessing the saltmarsh over the sea wall; and

•

The extension of the red line boundary to incorporate an additional area of farmland
adjacent to the existing redline (field 8, now referred to as the ‘additional mitigation land’) to
be temporarily possessed during construction with the following measures implemented:
o

Organic matter to be spread annually for the duration of construction to encourage
invertebrates;
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o

Gas guns not to be used during construction; and

o

The height of vegetation to be kept low during the winter period.

These mitigation measures relied upon a change request for an extension to the red line
st

boundary. This was accepted by the ExA on 1 February 2016.
6.26

The above mitigation measures are secured in Con F20 of the initial CEMP and in the

description of Works Numbers 4, 11 and 13 (Schedule1) coupled with Requirement 18 (schedule 3)
of the DCO.
6.27

NE confirmed in their comments on the ExA’s draft DCO (dated 17th February 2016) that these

mitigation measures would ensure that there would be no adverse effect on integrity of the Humber
Estuary SPA and Ramsar. The RSPB stated in their Response to deadline 7 (dated 17th February
2016) that they were content with the mitigation package and the means by which it will be secured.
This included revisions securing the mitigation in the proposed Development Consent Order (DCO)
and agreed wording within the Construction Environmental Management Plan (CEMP).
6.28

The Secretary of State notes that the agreed mitigation measures referred to the installation of

permanent lockable barriers at two locations (one on East Marsh Road and one at East Halton
Skitter), to reduce disturbance to SPA birds using fields 6, 7 and 8 and to prevent vehicles from
accessing the saltmarsh over the sea wall.
6.29

The ExA report notes [6.5.31] that subsequent to the agreement of the mitigation measures

between the Applicant, NE and the RSPB, affected landowners expressed concerns over the
installation of barriers and the request not to use bird scaring guns during the construction period.
The ExA report [6.5.31] also states that affected landowners considered that the crop height would
exceed more than 15cm if winter crops are sown. The landowners stated that “it is hoped that
Heads of Terms can be agreed with the Applicant concerning the installation of the barriers, the
application of farmyard manure and the non-use of bird scares [sic]”.
6.30

The ExA report notes in paragraph 6.5.32 that Heads of Terms had not been agreed by the

close of Examination and even if agreed would not be legally binding. The ExA considered that the
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mitigation measures could be secured adequately on the basis of temporary possession rights
exercisable if voluntary agreement is not reached.
6.31

The Secretary of State notes that permanent barriers could not be secured solely on the basis

of temporary possession rights. However, the Secretary of State considers that disturbance
reduction to Fields 6, 7 and 8 is necessary mitigation during construction of the project, and that this
could be adequately secured by the installation of temporary barriers. The Secretary of State has
therefore made changes to Work No 4, Work No 4D and Work No 13 to ensure the mitigation the
Secretary of State considers to be required during construction is secured. The Secretary of State
notes that the RSPB considers restriction of access to the saltmarsh to be enhancement (as set out
in their response to the ExA’s Rule 17 Request for further information at Deadline 6), and the
Secretary of State agrees with this.
6.32

During the Examination the ExA noted that the measures proposed in the Archaeological

Mitigation Strategy which was submitted by the Applicant at Deadline 7 potentially affected the
original area of mitigation land for birds displaced by construction works. The ExA explored this
issue with NE and the RSPB to determine whether this affected the final view of both organisations
that with the existing and accepted change request relating to the additional mitigation land there
would be no adverse effect on the Humber Estuary SPA and Ramsar. NE (in their response to the
Rule 17 request for further information dated 4 March 2016) and the RSPB (in their River Humber
Gas Pipeline Replacement Project - EN060004 response dated 4 March 2016) agreed with the
Applicant that any archaeological mitigation works would be timed such that there would be no
conflict with the achievement of the required ecological mitigation, as controlled through
Requirement 18 of the DCO.
6.33

The Applicant’s ornithological surveys identified the presence of marsh harrier at Goxhill and

they were included within the conclusion of likely significant effect on the basis that peak numbers
recorded exceeded the 1% significance threshold of the SPA population. The Applicant’s surveys
did not record breeding behaviour and no nest sites were identified or recorded during the surveys.
6.34

The Applicant concluded in their HRA report that there would not be an adverse effect on

integrity on marsh harrier from disturbance on the basis that they would only be disturbed
temporarily from foraging areas within and directly adjacent to the construction area (as the
construction area would be more than 400m from where the birds were recorded). The Applicant
noted that in addition to this, suitable foraging habitat for marsh harrier was identified within the
construction area but marsh harrier was not recorded using it.
6.35

During the Examination the RSPB in their Relevant Representation and Written Representation

noted a record from previous breeding bird surveys, (undertaken prior to ground investigation works
linked to this Project), which identified nesting marsh harriers close to the Goxhill works site. The
RSPB considered that the assessment should be updated and an appropriate mitigation strategy
developed to address disturbance issues should marsh harrier be found nesting close to the
construction compound.
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6.36

The Applicant responded in their ‘Comments on Relevant Representations’ to note that they did

not consider that the record altered the assessment as the nesting area was over 500m from the
works behind the sea wall and would not be affected at such a distance. The Applicant did however
agree to undertake pre-construction surveys for breeding marsh harrier and prepare a mitigation
strategy if required. The Applicant submitted to the Examination an outline of the mitigation strategy.
This mitigation strategy has been included in PRE F11 of the initial CEMP which is secured as
Requirement 12 of the DCO. This approach (and mitigation strategy) was agreed with the RSPB, as
detailed in the SoCG between the Applicant and RSPB.
6.37

The Applicant’s HRA report concluded that there would be no adverse effect on integrity on the

Humber Estuary SPA and Ramsar site alone. The ExA report notes that by the end of the
Examination all Interested Parties had agreed that there would be no adverse effect on integrity on
any European Sites as a result of the Project alone.
6.38

The ExA recommend that an adverse effect on integrity on the Humber Estuary SPA and

Ramsar can be excluded. The Secretary of State agrees with the Applicant, the ExA, NE and
the RSPB that there will not be an adverse effect on integrity of the Humber Estuary SPA and
Ramsar as a result of the Project alone.

In-combination
6.39

As noted in paragraph 4.38 above the Applicant identified a total of 17 consented or proposed

projects within 10km of the Project to be considered for the in-combination assessment. The plans
and projects were identified following consultation with NE, ERYC and NLC. As a result of this initial
consideration the following eight plans/projects were identified by the Applicant as having the
potential to give rise to in-combination effects as a result of disturbance to bird species:

6.40

•

Paull Local Development Order (LDO) Enterprise Zone;

•

Port of Hull LDO;

•

Hedon Haven Key Employment site;

•

North Killingholme Power Project;

•

Killingholme Energy Centre;

•

Hornsea Offshore Wind Farm Onshore Infrastructure Project;

•

Able UK Logistics Park; and

•

Able Marine Energy Park.

The Applicant’s HRA report assessed the likelihood of in-combination impacts with this Project

and the eight listed above. The Applicant concluded that there would not be an adverse effect on
integrity from this Project alone or in-combination with any other plan or project.
6.41

The ExA report states that NE confirmed that they are satisfied with the in-combination

assessment (NE’s answers to the Examining Authority’s second round of written questions) and that
the RSPB (The Examining Authority’s second written questions and requests for information RSPB
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responses) agreed that there will be no adverse effect on integrity from in-combination impacts. The
ExA is satisfied that the Applicant has included all relevant plans/projects in the in-combination
assessment [6.5.35] and that there is no need for further examination of alternative designs,
activities and process.
6.42

The Secretary of State agrees with the Applicant, the ExA, NE and RSPB that there will

not be an adverse effect on integrity on the Humber Estuary SPA and Ramsar site as a result
of in-combination impacts.

Conclusion
6.43

The Secretary of State agrees with the Applicant, the ExA, NE and the RSPB that there

will not be an adverse effect on integrity of the Humber Estuary SPA and Ramsar as a result
of the Project alone and in-combination with other plans and projects.
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Habitats Regulations Assessment Conclusions
7.1 The Secretary of State has carefully considered all of the information presented before and during
the Examination, including the RIES, the ES, representations made by Interested Parties, and the
ExA’s report itself. He considers that the Project has the potential to have a likely significant effect
on two European sites when considered alone and in-combination with other plans and projects.
These sites are listed below.
•

Humber Estuary SPA

•

Humber Estuary Ramsar

7.2 The Secretary of State has undertaken an AA in respect of those European sites’ Conservation
Objectives listed in paragraph 7.1 to determine whether the Project, either alone or in-combination
with other plans and projects, will result in an adverse effect on integrity.
7.3 The Secretary of State is confident that with the mitigation measures secured in the DCO there will
be no adverse effect on integrity of either of these sites.
7.4 Mitigation for the Project will be secured and delivered through the DCO within:
•

Requirement 12

•

Requirement 15

•

Requirement 18

7.5 The Secretary of State has determined that the Project will not have an adverse effect on site
integrity on the Humber Estuary SPA and Ramsar either alone or in-combination with other
plans or projects. The Secretary of State has undertaken a robust assessment using all of
the information available to him, not least the advice from the SNCB’s, the recommendation
of the ExA and the views of Interested Parties, including the Applicant.
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