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1.0 Introduction
1.1 Submissions on behalf of the National Farmers Union (“NFU”) and the Lincolnshire Association
of Agricultural Valuers(LAAV) in respect of the application for a Development Consent Order by
Triton Knoll Offshore Wind Farm Limited for the Triton Knoll Electrical System. The NFU is
making a case on behalf of its members and LAAV its clients, who are affected by the DCO.

1.2 The NFU represents 47,000 farm businesses in England and Wales, and additionally has 40,000
countryside members with an interest in the farming and the country.

1.3 The objectives of the NFU are to champion farming in England and Wales and to provide
professional representation and service to its members. The matters raised in this submission are
matters not only of concern to the farming owners of agricultural land affected by the DCO, but also
of concern to, and raise points of principle that will affect, members of the NFU having farm
holdings that may be affected by similar electrical and other infrastructure schemes.

1.4 This document contains a summary of the oral submissions made on behalf of the National
Farmers Union (“NFU”) and Lincolnshire Association of Agricultural Valuers (“LAAV”) at the
Compulsory Acquisition hearing of the Triton Knoll Electrical System DCO examination, on 13
November 2015. The structure of this summary follows that of the Agenda issued by the Examining
Authority in advance of the hearing, identifying those agenda items dealt with at the hearing that are
relevant to the NFU/LAAV.

2.0 Oral representations from affected persons

2.1 Each of the four land agents present on behalf of the LAAV represented a number of affected
persons listed in the Book of Reference and each expressed their concerns with the level of
engagement from the Applicant in respect of the acquisition of rights over land. Each of the agents
confirmed that they were in regular contact with their clients, and kept them updated of any
developments in their discussions with the Applicant.

2.2 Mr Giles Johnston (of DDM Agriculture) explained that he was instructed as a land agent by
some 30 affected persons listed in the Book of Reference. He had been involved in negotiation in
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respect of three recent DCO applications, on behalf of local landowners – most notably the Hornsea
Project – and he considered there were stark differences in the approach of applicants in respect of
those projects and the approach of the Applicant in this Project. In this particular case, the
experience of most of his clients was very similar to that set out by Mr Banham. While the Applicant
had carried out various consultation exercises, all of the landowners considered there to be a huge
difference between consultation with the general public, which effectively constituted an information
dissemination exercise, and negotiation with individual landowners whose businesses and homes
would be directly affected. There had been very little actual negotiation in respect of the acquisition
of rights over land.
2.3 In Mr Johnston’s experience, land agents would usually seek to meet with affected landowners
on their farms, in order to understand their specific concerns and the implications of the Project for
their particular farm environment and business. The Applicant had not met with any of the affected
persons on their farms. Mr Johnston considered that the Applicant was trying to achieve their aim of
acquiring interests in land using the lightest-touch approach possible. While the Applicant had
repeatedly claimed, in its submissions to the ExA, that it was trying to acquire land by negotiation,
this did not accord with his experience.
2.4 Mr Johnston has attended only a single meeting with the Applicant’s agents, on 15 July 2015. At
that meeting he had explained the concerns of his clients. Their principal concern was the
Applicant’s desire to acquire a permanent easement over their land, rather than a lease. The
Applicant had indicated to him that the matter of the permanent easement was non-negotiable. The
only justification for seeking a permanent easement provided by the Applicant was that it could not
acquire a lease by compulsion. However, this ignored the fact that a lease could be agreed through
negotiation, without the need to resort to compulsory acquisition. Mr Johnston had received the
Heads of Terms provided by the Applicant but was not in a position to recommend them to any of
his clients.
2.5 Mr James O’Brien (of Brown & Co) explained that he represented a number of affected
landowners. His clients had two fundamental concerns: the question of the permanent easement
rather than a lease and the treatment of land drainage. Mr O’Brien’s experience had been very
similar to that of Mr Johnston. He had met with the Applicant’s agents on two occasions. At the first
meeting which was held on 20th January 2015 Mr O’Brien had asked about the possibility of
mediation. He had noted that the DCLG Guidance Related to Procedures for the Compulsory
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Acquisition of Land suggested that the possibility of alternative dispute resolution ought to be
explored, and drew this to the Applicant’s attention in that meeting, at which Mr Kendall and Mr
Gibbard were present. The Applicant had made it plain that it was not required to engage in
mediation and that it had no intention of doing so. It was apparent to him that the Applicant intended
to simply rely on powers of compulsory acquisition.

2.6 Mr Robert Hurst (of Fisher German) also represented a number of affected landowners. Their
major concerns were the question of the permanent easement and the ensuring that the Applicant
properly understood the complexities of land drainage in this part of Lincolnshire, which was vital to
the farming operations of his clients. His experience had been very much the same as that outlined
by Messrs Johnston and O’Brien. He had attended two meetings with the Applicant: one in
September 2014 when the Applicant approached him in respect of the acquisition of the substation
site, and one in July 2015. His clients had had very little, if any, direct engagement from the
Applicant on their farms. While there had been some early survey work carried out on some of the
farms, he had not attended any meetings with the Applicant and his clients on their farms. Mr Hurst
noted that it was only after the commencement of the examination and the preliminary hearing, that
the Applicant had issued revised Heads of Terms (issued on 10 September 2015). He did not feel
able to recommend those terms to his clients.

2.7 Mr James Bolton (of Wilsons) represented 15-16 affected persons, and he indicated that their
concerns were similar to those outlined by the other land agents. All of his clients had concerns
about the reinstatement of their land and the treatment of land drainage. They were also concerned
about the presence and positioning of manhole covers in their fields. Mr Bolton had met with
Applicant on two occasions. He had asked for further information from the Applicant about how it
would address his clients’ concerns about reinstatement and land drainage, and to date he had not
received any detailed information on these matters. As a result, he was not in a position to
recommend the Heads of Terms to his clients.

3.0 Objections to compulsory acquisition

3.1 The NFU/LAAV considered that it was extraordinary, and a matter of very considerable concern,
that the Applicant, by the time of the compulsory acquisition hearing, had reached agreement with
only 3 of 114 affected persons. The principal reason for this was the Applicant’s intransigence over

The voice of British farming
Al hough every effort has been made to ensure accuracy, neither the NFU
nor the author can accept liability for errors and or omissions. © NFU

Page 5

NFU Submission

the question of a permanent easement and its failure to engage with the landowners’ very real
concerns about the treatment of land drainage.

3.2 The common approach in applications of this sort was for the applicant to obtain the consent of
the landowner to carry out and install the works and to agree an option for lease which is then
exercised once the precise location of the infrastructure is known. In those circumstances, rights of
compulsory acquisition are included in the Book of Reference, but only to ‘mop up’ any third party
interests which may not have been apparent or to cover the situation in which the person granting the
lease is not able to comply with its terms (for example, if they had been declared bankrupt).
However, in those cases, the rights were included in the Book of Reference in the context that
affected persons did not object, because they had an agreement with the applicant that powers of
compulsory acquisition would only be exercised in those limited circumstances.

3.3 To seek permanent rights over land in order to deliver a Project that was for a limited duration
exceeded that which was reasonably required and amounted to a disproportionate interference with
the rights of the landowners. The Project was of a limited duration only: the Applicant’s lease with
the Crown Estate only extended to 50 years; the operational life of the Triton Knoll offshore
windfarm was 20 – 25 years; and licences granted OFTOs were for a 20 year period.
3.4 The Applicant’s Environmental Statement assessed the Project on the basis that at the
decommissioning stage, the ends of the onshore cables would be cut, and they would remain in situ.
This was the normal approach to the decommissioning of such projects. The suggestion by the
Applicant that it would be better for the landowners if the Applicant took a permanent easement over
their land because that meant it would remain liable for the maintenance of the cables and would
avoid the partitioning of subterranean interests, was paternalistic and unreasonable. It was for the
landowners, and not the Applicant, to determine what was in their best interests, and they all
considered that a lease would be preferable to the grant of a permanent easement. In spite of this, the
Applicant has refused to negotiate on the basis of the grant of leases. Its approach throughout had
been: either you grant us a permanent easement or we will acquire powers to take a permanent
easement by compulsion. Please see Appendix1 an e-mail from the Applicant to Giles Johnston
confirming that it would be better for the landowners if rights are taken by a permanent easement
and at Appendix 2 a section from a letter dated 24th March 2015 to Robert Hurst from RWE on
‘Time Limits’.
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3.5 The NFU/LAAV did not consider that the Applicant had made any genuine attempts to reach a
negotiated settlement. This was reflected in the extremely low number of agreements reached with
affected persons. Where genuine negotiation had taken place in other projects, this tended to be
apparent from the number of outstanding objectors: in respect of the Walney Extension DCO
application, by the time the application was submitted agreement had been reached with 80% of
affected persons and by the time of the compulsory acquisition hearing, there was only outstanding
objection from an affected person. In respect of the Hornsea application, 82% of landowners and
97% of occupiers had signed up to voluntary agreements by the time of the compulsory acquisition
hearing. In this case, agreement had been reached with less than 3% of affected persons by the time
of the compulsory acquisition hearing. This reflected the fact that something had gone very seriously
wrong in the Applicant’s approach to affected persons.

3.6 The first contact from the Applicant which could be said to constitute an attempt at negotiation
was the issuing of the Heads of Terms in December 2014, only four months prior to the submission
of the DCO application. Since then, the feeling of the NFU/LAAV and the affected persons they
represent is that the Applicant has simply engaged in a ‘box-ticking’ exercise in order to persuade
the ExA that it has explored alternatives to compulsory acquisition, without actually making any
genuine attempt to negotiate.

3.7 On 12 November 2014 a number of land agents wrote to the Applicant, inviting it to attend a
meeting with land agents to discuss the concerns of landowners, particularly in respect of the
reinstatement of drains as well as other practical matters (see Appendix 4 to the Written
Representation submitted on behalf of 67 landowners). By a letter dated 17 November 2014, the
Applicant declined the invitation to attend the meeting on the basis that, in its experience, it had
proved counterproductive to hold group meetings in respect of landowner engagement. On 16
September 2015 the Applicant’s agents again wrote to a number of land agents, explaining that it
had no current plans to meet with the NFU or the LAAV on the basis that the agents were able to
deal with their individual clients’ interests and that it could see no benefit from meeting with those
organisations (see Appendix 5 to the Written Representation submitted on behalf of 67 landowners).

3.8 The approach of the Applicant in this case was entirely alien to the NFU/LAAV. In every other
application in which they had been involved, applicants would go out of their way to meet with them
and reach agreement with their clients. Mr Johnston’s experience was that if an applicant had not
conclude agreements with affected persons by the time of a compulsory acquisition hearing, its
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agents would be knocking on the land agents’ door at 7am on the day of the hearing, and meeting
with them until late in the night in an attempt to conclude agreements. There had been no such
approach in this case. The NFU/LAAV simply could not comprehend the way that they and their
clients had been treated by the Applicant.

3.9 The NFU/LAAV also considered that the Applicant had taken an unreasonable approach in
respect of the payment of professional fees. The Applicant had imposed a cap on professional fees
and had made it clear that it would not pay for time spent by agents reviewing the DCO or dealing
with issues relating to the draft DCO. It was only in September 2015 (after the examination of the
DCO application had commenced) that the Applicant indicated that the cap could ever be exceeded,
and only then in circumstances where the parties were reaching an agreement (i.e. where the agent
was advising the client to accept the Applicant’s terms). Landowners were not able to understand
why they should be expected to pay agents’ fees themselves: they did not stand to gain from the
Project and had not invited anyone to compulsorily acquire their land and yet the approach of the
Applicant seemed to be: either accept our terms, or pay the professional fees yourselves.

3.10 The NFU/LAAV invited the ExA to find that the explanations put forward by the Applicant for
the compulsory acquisition of permanent easements were woefully inadequate and that the Applicant
has not engaged in genuine attempts to reach agreement with affected persons or engaged with their
genuine concerns over important matters such as the treatment of land drainage. In that respect, the
Applicant has failed to explore alternatives to compulsory acquisition. The compulsory acquisition
of land or rights over land is a draconian measure which should only be sanctioned as a measure of
last resort. The NFU/LAAV invited the ExA not to accede to the request for compulsory acquisition
powers, because to do so would be to sanction an approach whereby an Applicant, safe in the
expectation that compulsory acquisition powers will be forthcoming, makes no genuine attempt to
understand the concerns of affected persons or to reach negotiated agreements before recourse to
compulsion.

4.0 Whether there is a compelling case in the public interest for the land to be compulsorily
acquired

4.1 The NFU/LAAV, without wishing to repeat the submissions made under the previous agenda
items, did not consider the Applicant was able to establish a compelling case in the public interest
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for the land to be acquired compulsorily, in circumstances where it had not genuinely explored the
possibility of acquiring the land by other means.

5.1 Whether the land is required for the development to which the development consent relates
or is required to facilitate or is incidental to that development

(a) The width of the cable corridor

5.2 Following the lengthy discussion between the ExA and the Applicant as to whether the entire
60m cable corridor width was required for the development or to facilitate the development, the
NFU/LAAV confirmed that it shared the concerns expressed by the ExA.
5.3 In response to question CA1.6 of the ExA’s first written questions, the Applicant had indicated
that
“The undertaker will, as part of the detailed design process, seek to minimise the extent of the
proposed permanent easement wherever practicable within the Order Limits. Permanent rights will
only be sought over the minimum land necessary to protect the works and to ensure access for
inspection, maintenance and repair. This approach seeks to ensure that the permanent rights to be
acquired are proportionate, and also seeks to mitigate the permanent impacts for landowners”

5.4 There was some considerable confusion at the hearing as to whether the Applicant actually
needed the entirety of the 60m cable corridor width for the Project. While the Applicant’s engineer
made it clear that in some places the underground infrastructure would extend to 38-40m, the
Applicant continued to claim that the full 60m was necessary for the works themselves (as opposed
to the delivery of the works). If the Applicant did not require the full 60m, and would ‘seek to
minimise the extent of the proposed permanent easement wherever practicable” then statements of
comfort from the Applicant were clearly insufficient, and a mechanism was required in the DCO
itself to secure this.

5.6 The width of the permanent easement was a matter of great concern to affected persons and the
NFU/LAAV did not consider that the Applicant had established that a permanent easement of 60m
in width was required either for the development or to facilitate the development. To seek permanent
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rights over the entire width of the cable corridor, in circumstances where the infrastructure would not
extend to that full width, was more than was reasonably required and amounted to a disproportionate
interference with the rights of the landowners.

6.0

Whether all reasonable alternatives to compulsory acquisition have been explored,

including:
(a) The use of alternative methods to achieve the required control over land
6.1 The NFU/LAAV did not consider that the Applicant had explored alternative methods to achieve
the required control over the land. One obvious alternative which the Applicant had refused to
explore was to reach an agreement with affected persons for the grant of a lease, combined with
compulsory acquisition powers only to the extent necessary to sweep away any third party interests
which may not be apparent.

6.2 The NFU/LAAV did not understand or accept the explanations put forward by the Applicant to
justify its position that only a permanent easement would suffice. The most justification the
Applicant appeared able to give was that it wanted to provide the best possible package of interests
to transfer to the Offshore Transmission Operator, and to avoid a ‘patchwork’ of rights. However, if
the Applicant had sufficient interests to enable the construction and operation of the Project, then the
NFU/LAAV was unable to see why there would be any detrimental impact on the Project if some
rights happened to be in the form of lease agreements and some in the form of easements.

6.3 The Applicant also sought to claim that in light of the uncertainty over the decommissioning of
the Project, it was not possible to establish the terms of the lease to adequately address that
uncertainty. Mr Johnston explained that in his experience, it was perfectly conventional for leases to
contain abandonment provisions which set out what would happen at the end of the lease. An
example of such a provision is included at the end of this summary.
6.4 The Applicant sought to argue that it was not ‘manifestly unreasonable’ to seek permanent
easements over the land, but of course that it not the test to which the ExA must address its mind.
The acquisition, by compulsion, or rights over people’s land is a draconian measure, and it is for that
reason that the Applicant must establish that there is a compelling case in the public interest to
justify the use of such powers. If there are alternative ways of achieving the necessary rights over
land, then they must be explored. The mere convenience of the Applicant in securing identical rights
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along the cable route does not, in the submission of the NFU/LAAV, constitute a compelling case in
the public interest for the use of compulsory acquisition powers.

7.0 To seek to establish that the proposed interference with the rights of those with an interest
in the land is necessary and proportionate, including with reference to Protocol 1 Art.1 of the
European Convention on Human Rights; including:
a) The proposed use of restrictive covenants

7.1 The NFU/LAAV considered that the proposed restrictive covenants amounted to swingeing
restrictions for affected persons trying to work their farms effectively, sustainably and profitably.
They were more onerous than anything the agents had seen in respect of other such projects.

7.2 If the actual cable infrastructure would not occupy the entirety of the 60m width, the
NFU/LAAV did not consider that it would be necessary or appropriate for the restrictive covenants
to apply to the entire width. The NFU/LAAV were also concerned that the restrictive covenants
would endure forever. In the future the Applicant or undertaker, may cease to operate or exist, and
yet the restrictive covenants would still require the affected landowners to secure permission for
certain works from the Applicant/undertaker. Given that the Project itself was of limited duration,
the NFU/LAAV did not consider it proportionate for the restrictive covenants to endure forever.
7.3 In respect of requirement (a), the prevention of ‘works of any kind’ was too widely drafted. Mr
O’Brien explained that while he would accept that the erection of buildings over the cables should be
restricted, it may be acceptable in some circumstances, and he would therefore suggest the inclusion
of the works ‘subject to consent, not to be unreasonably withheld’.

7.4 Covenants (a) and (c) would prevent farmers from re-draining their fields, which was
periodically required (every, 10, 15 or 20 years). Furthermore, Mr O’Brien explained that every
single dyke is flailed every year, or at least every other year, and that most of the dykes were at least
0.6m deep and many were much deeper. Furthermore, on a rolling programme of every 5 years, the
dykes would be muddied out. It was not reasonable to require landowners to apply to the OFTO in
order to secure permission to flail out their dykes, which was a perfectly normal agricultural activity.
The restriction on works below 0.6m was unreasonable.
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7.5 Mr O’Brien also explained that a large proportion of the fens were of the downholland series
soil, which was subject to shrinkage. He had experience of gas pipes coming to the surface in black
fens, and if the depth of the cables was important, then this might present a serious issue for the
operator.

7.6 Ms Staples of the NFU explained that subsoiling and mole ploughing were two very standard
agricultural practices, and that they would penetrate the surface at a level very close to, if not
exceeding 0.6m. If the Applicant considered there were safety concerns for farmers working at that
level, then the farmers may well be prevented from carrying out those normal practices.
7.7 In respect of covenant (b), Mr O’Brien considered that the prohibition on the creation of
hardstanding was a draconian measure, even if the covenant envisaged the possibility of securing
consent from the Applicant/undertaker. It would prevent the construction and maintenance of farm
roadways, and the covenant was wholly unacceptable in its current form. Farmers would not expect
to have to secure consent every other year in order to resurface farm tracks. Mr O’Brien did not
consider it acceptable to require landowners to secure consent for such works. Mr Hurst concurred
with this view, and indicated that hardstanding would not prevent access to underground cables as it
was fairly easy to get through.
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Appendix 1
Minutes of meeting Giles Johnston and RWE 15.07.2015
Subject
Date
Location
Purpose
Meeting No.
Attendees
Martin Wheeler (MW)
Adam Kendall (AK)
Giles Johnston (GJ)

Triton Knoll Offshore Wind Farm
Limited
15.07.2015
DDM Agriculture Ltd, Brigg
To discuss the Proposed Scheme
and Option Offer
1
Peter Gibbard (PG)

Permanent Easement
Need for permanent easement. PG explained the rationale for this
requirement. GJ queried strongly as other wind farm projects had been
content with leases and would argue this at Examination. He will not
recommend the terms with a permanent easement. He would be happy
to consider up to 50 year lease.
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Appendix 2
Wording from a letter dated 24th March 2015 between RWE and Robert Hurst on why TK
is seeking a permanent easement.
6. Time Limit
The reason why Triton Knoll Offshore Wind Farm Limited (TKOWFL) is seeking a permanent
easement for the cables as opposed to a lease of rights is explained below.
Triton Knoll offshore wind farm does not have a defined limit to its operational lifetime. The
consent for the offshore array is not time-limited and we do not expect that the consent for the
electrical system would be restricted in this way either. However, in the event that the wind farm
is no longer required for whatever reason, the decommissioning strategy in place at that time
may result in the cables being left in situ in an electrically safe state. However,
decommissioning obligations may change over a very long period of time and it would be
difficult to accurately predict these requirements.
We would argue that any landowner would be in a much better position if the interest in the
land was under a permanent easement, as it means that all responsibility for the asset remains
1
sitting with the Offshore Transmission Operator (OFTO), an entity regulated and licensed by
OFGEM. This approach of a permanent easement has been supported by leading Counsel’s
opinion and by Compulsory Purchase Orders that have been granted previously.
Although the wind farm does not have a defined limit to its operational lifetime, in practice the
easement may not be permanently used and the operator would be able to terminate the
easement if it was no longer required. Limiting the easement to a specified length would restrict
the flexibility the operator needs to operate the wind farm with an unknown lifespan.
The Landowner will be compensated for the easement by the easement payment, being 80% of
the land’s value. Additionally, there will be compensation provisions in the easement to cover
any damage, crop loss and disturbance that the easement may cause throughout the duration
of the easement.
The transmission asset will be part of Britain’s nationally significant infrastructure and TKOWFL
can only ensure certainty and continuity of electricity supply through permanent Easements, not
Wayleaves.
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Appendix 3
Wording from the Lease of a Subterranean Area between Landowners and York Potash Ltd
Covering Decommissioning at 20 and 21.1

19. REPAIR
19.1 To keep the Pipeline [and Apparatus] in good repair and condition [and use its best endeavours
to ensure that no substances leak, spill or discharge from it and no [Contamination] occurs as a result
of or in connection with any use by or on behalf of the Tenant of the Property or the rights granted
by this lease or any other activity carried out by or on behalf of the Tenant in connection with the
Pipeline]. Wording to be confirmed once Counsel’s advise received.
19.2 To suspend the use of the and Apparatus as soon as practicably possible on becoming aware of
any lack of repair and not to resume the use of the Apparatus until it shall have been repaired and
rendered fit for operation and use.
20. ABANDONMENT
If the Tenant abandons the Apparatusor any part of it, it must notify the Landlord as soon as
practicable and must comply with the provisions of clause 2[1].1 below.
21. RETURNING THE PROPERTY TO THE LANDLORD
21.1 Prior to the end of the term and unless the Tenant has served a Renewal Notice on the Landlord
pursuant to clause [37] of this Lease the Tenant shall remove any Apparatus excluding Apparatus
situated more than 1.2 m below ground level (and excluding in any event any fibre optic cable) and
reinstate any relevant part the Property including filling any void and making good the ground
surface above the Property for normal agricultural use and in accordance with paragraph 6 of the
Code of Practice and leave any Apparatus lying more than 1.2m below ground level in a permanently
safe condition free from hazardous structures and materials, electrically safe and safe to be removed
in part or whole from the Property and make good the ground surface above the Property for normal
agricultural use and in accordance with paragraph 6 of the Code of Practice.
21.2 The Tenant’s Apparatus left at the Property in accordance with 20.1 shall belong absolutely to
the Landlord.9
9 N.
22. USE
22.1 The Tenant shall not use the Property for any purpose other than the Permitted Use.
22.2 The Tenant shall not use the Property for any illegal purpose nor for any purpose or in a manner
that would cause loss, damage, injury, nuisance or inconvenience to the Landlord, the or any owner
or occupier of the Landlord’s property or any neighbouring property and for the avoidance of doubt
the parties agree that the Permitted Use shall not constitute a breach of this clause. 2[1].2.
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1.0 Introduction
1.1 Submissions on behalf of the National Farmers Union (“NFU”) and the Lincolnshire Association of
Agricultural Valuers (LAAV) in respect of the application for a Development Consent Order (DCO) by
Triton Knoll Offshore Wind Farm Limited for the Triton Knoll Electrical System. The NFU is making a
case on behalf of its members and LAAV its clients, who are affected by the DCO.
1.2 The NFU represents 47,000 farm businesses in England and Wales, and additionally has 40,000
countryside members with an interest in the farming and the country.
1.3 The objectives of the NFU are to champion farming in England and Wales and to provide
professional representation and service to its members. The matters raised in this submission are matters
not only of concern to the farming owners of agricultural land affected by the DCO, but also of concern
to, and raise points of principle that will affect, members of the NFU having farm holdings that may be
affected by similar electrical and other infrastructure schemes.

2.0 Cable Route

2.1 The NFU/LAAV has three main questions in regard to the cable route




The NFU/LAAV would like clarification as to why there has to be the number of cables
and the arrangement as specified within the 6 trenches identified?
The NFU/LAAV understands from responses submitted already to the ExA that
agricultural land will be lost for 5 years over a working width area of 60m. Is this
correct?
Clarification is sought as to why a 60m easement width is required for the scheme?

2.2 At the hearing the applicant Triton Knoll (TK) explained the process and timetable for
establishing the site landfall north of Anderby Creek, the route of the onshore cables and the site for
the intermediate sub station. TK said that they had consulted with statutory authorities and
landowners including the NFU prior to the selection of the landfalls site in December 2013. Louise
Staples on behalf of the NFU highlighted that at the meeting between TK and NFU a request was
made that if the route had to start at Anderby Creek that the route actually started to the south of the
Creek. The request was made as if as has been chosen the route goes from the north of the Creek it is
a longer onshore route with more farmland, landowners and IDB drains being affected. The NFU
requests further clarification on this part of the route selection because as stated at the hearing it is
the NFUs understanding that the Lincolnshire Wildlife Trust did not object to the cable route going
through their site.
2.3 At the hearing two landowners Chris Banham and Ben Wills asked how much of the land had
been surveyed and walked at an early stage and TK responded by saying that some information
from landowners had not been forthcoming. Louise Staples on behalf of the NFU and LAAV
confirmed that TK had refused to pay landowners costs for supplying information and this was
clarified by Robert Hurst, that access to land had not been refused but to supply further information
had. TK stated that 76% of the land had been walked and information also gathered from aerial
information. The NFU and LAAV would like clarification as to how 76% has been achieved when
access to land has either not been requested or has not been given due to TK refusing to pay fees and
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costs. Further TK at the hearing confirmed that they do not think that it is necessary to pay for
undertaking walk over surveys. Louise Staples on behalf of the NFU stated that TK are wrong not to
pay for surveys as on other infrastructure schemes developers are paying to carry out different
surveys as well as any compensation for crop loss and damage.
2.4 A discussion was had to why AC cables had been chosen and was a 60m working width actually
required. It was highlighted that at points where the route crosses hedgerows that only a 30m section
of hedge will be taken out and cables will be within a 30 m width. The NFU/LAAV would like
further clarification as to why if this is possible that the cables cannot be laid within a 30m
easement ?
2.5 At the hearing Louise Staples asked what was the design life of the cables? To start with TK said
that there was no specified life span but after a discussion and further questions from others present
at the hearing TK did confirm that the design life of the cables was 40 years and the design life of
the wind turbines is 25 years.
2.6 If this is the case the NFU/LAAV further to issues raised at the Compulsory Acquisition
hearing see no reason why TK cannot take a lease for the scheme from landowners with time
limited rights and not the easement that they are requesting.
Average Occupation of Agricultural Land
2.7 A question was raised by the ExA as to how long would TK be in occupation of agricultural
land. TK highlighted that the longest time would be 54 months and the average would be 3 ½ years.
The NFU/LAAVwould like TK to confirm this time period as there was quite a long discussion
at the hearing. It is also really important that the landowners affected know that as a
minimum they will not be able to produce anything on the strip land taken for the works for
the period of 3 ½ years.
3.0 Jointing Bays
3.1 A question was raised by the ExA over the location of jointing bays and the associated link
boxes. TK confirmed that jointing bays are beneath the ground to join the cables and a link box is an
inspection chamber which is mounted flush to the ground with a surface lid and approximately
1m x 1m. The depth of jointing bay was confirmed at 1.2 -1.5 m. It was confirmed that the jointing
pits could be marked by fencing and that there will be a jointing pit for every jointing bay which has
to be sited within 15m of a jointing bay. TK confirmed that the location of the jointing pits is heavily
constrained by hard constraints consisting of watercourses, roads, railway line etc and each cable is
normally a length of between 600m to 1000m. TK would also like to have a similar length between
each jointing bay and even though TK have stated that they will try to locate jointing box in a field
boundary this is a secondary consideration, a soft constraint to consider after the hard constraints.
3.2 The NFU recognises that it will be very difficult for TK to locate jointing pits in field boundaries
due to all the hard constraints but as requested at the hearing by Louise Staples, the NFU/LAAV
would like TK to enter into negotiations as soon as possible on the location of all jointing bays
and link boxes so that if the location is possible in a field boundary this can then be achieved.
The NFU as stated at the hearing would like TK to guarantee this undertaking and for it to be
stated in the Code of Construction Practice (CoCP). The importance of link boxes being located
in field boundaries is due to the disturbance caused to all field cultivations and at harvest time which
was highlighted by Ben Wills of Beeswax Farming. The cost to an agricultural business in time
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taken to avoid a link box will be immense and will be the same as farmers having to go round
electric poles and pylons. All electric companies have to pay an annual wayleave payment for this
disturbance.
3.3 Decommissioning of jointing bays and link boxes. The NFU/LAAV would like to confirm that
it is essential that link boxes are removed at the end of the scheme due to the disturbance and
cost to an agricultural business. The NFU would like to see that this is confirmed in the DCO
and also what will happen to the jointing bays. The de –commissioning of these must be stated
in the DCO and if this needs to be discussed with landowners it should happen as soon as possible.

4.0 Cable Depth
4.1 At the hearing the question was raised over the effect of cable depth on farming operations and
had any liaison and consultation taken place with landowners before drawing up the restrictive
covenants. Reference was made to a submission by the NFU this being a response to first written
questions on 25th September 2015 from Paul Tame of the NFU. There has been no meeting with
the NFU to discuss restrictive covenants as stated at the hearing. This response highlights that
there could be a problem with carrying out sub soiling and mole ploughing on land if the
wording is agreed to that has been set out in the restrictive covenants which states that
‘prevention of anything to be done by way of excavation of any kind or agricultural practices
(including but not limited to ploughing) exceeding 0.6 metres in depth’.
4.2 It was clarified by James O’Brien at the hearing who stated that the restriction of carrying out
agricultural operations below 0.6m was far too restrictive considering that operations including sub
soiling, mole ploughing and flailing and mudding out of dykes could all be below 0.6m. Further that
it was far too onerous to ask permission each time these type of operations are to be undertaken
which are on a regular basis. Therefore, TK saying that the restrictive covenants are not an
absolute bar and that prior approval could be sort for certain operations is not at all
acceptable or feasible.
4.3 At the hearing the ExA raised the question again whether TK had carried out any consultation on
the restrictive covenants and Adam Kendal on behalf of TK highlighted that they had tried to and
had included details of the restrictive covenants in the first set of draft Heads of Terms sent out in
2014. James O’Brien pointed out that the detail in the restrictive covenants in the DCO was
very different to the wording included in the first draft of Heads of Terms. The NFU would
like to point out that it is the prevention of anything exceeding 0.6m including agricultural
practices which was not detailed in the draft Heads of Terms.

5.0 Crops including Field Drainage and Soil Restoration
ExA asked whether TK had designed the route to minimise the effect on the land drainage
system?
5.1 Chris Lloyd for TK said that they had taken account of field drainage systems and that the cable
would be installed 300mm below existing drainage. Further explaining that they do understand the
depth of the existing systems and that they have made an undertaking in the Heads of Terms on
drainage to landowners. They have tried to minimise the impact by design but TK they have not yet

The voice of British farming
Al hough every effort has been made to ensure accuracy, neither the NFU
nor the author can accept liability for errors and or omissions. © NFU

Page 5

NFU Submission

carried out any surveys on field drainage and new field drainage design will take place at detailed
design stage.
5.2 The NFU/LAAV does not see how it is possible for TK to have minimised the effect on field
drainage by the route design when no details of field drainage have been obtained from landowners.
An example was highlighted at the hearing by Robert Hurst on behalf of the landowner Mark
Cauldwell. The plan shows that by just slightly changing the route line it will be possible to run the
cables in line with the field drainage therefore affecting far less field drains. The field plan is at
Appendix 1.
5.3 The NFU/LAAV also would like to highlight it does not think that it is possible for TK to have
minimised the interaction of the cable route with agricultural land drainage systems by the design of
the proposed development as stated at paragraph 2.5 in Appendix 26 the Agricultural Drainage
Clarification Note and further TK has stated that where interactions are anticipated they have been
assessed and embedded mitigation has been developed. The NFU does not see how this is possible
if no surveys of the land have been carried out and field drainage plans from landowners have
not been obtained.
5.4 Robert Hurst also highlighted at the hearing that one of the primary and the most important
reasons for the lack of progress in negotiating terms with TK was from the lack of understanding by
TK on the issue of field drainage and the impact the scheme will have on the field drainage and
agricultural land.
5.5 TK introduced Hugh Jacklin at the hearing from Land Drainage Services who stated that existing
field drainage would be protected pre-construction by drainage taking place in areas of fields
unaffected by the construction and post drainage system would be installed in the working strip
which could either be by reconnecting of the existing drainage or a re- drainage of the working strip
itself which would be parallel to the cable ducting.
5.6 Louise Staples on behalf of the NFU confirmed that the field drainage is one of the biggest
issues that Landowners are concerned about with the construction of this scheme. The NFU said that
it is pleased to see that TK have stated in Appendix 26 the Agricultural Drainage Note ‘that its
proposal to landowners and occupiers where applicable is to reinstate drainage systems to
landowners reasonable satisfaction and to ensure that the drainage system is put back in a condition
that is least as effective as the previous condition’. The NFU confirms that is exactly what all the
landowners will require and want but it is very concerned with how TK think that they are going to
achieve this.
5.7 TK have stated at paragraph 2.24 in Appendix 26 that they think that post construction they will
remove the header/interceptor drains and that new sections of field drainage will be installed. Further
that they will be able to restore field drainage to its previous condition just by replacing the sections
of drain within the 60m working corridor, so within the order limits (the red line boundary). TK have
stated that it will not be necessary to have to carry out field drainage reinstatement outside the order
limits at paragraph 2.26 in appendix 26.
5.8 This concern was also raised by Robert Hurst and two landowners present at the hearing Michael
Scott and Ben Wills.
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5.9 Concern was raised over the fact that if there were multiple cuts that it is very difficult to
reconnect multiple drains successfully and for the drainage to work as in its previous condition. The
drainage expert at the hearing on behalf of the NFU/LAAV, Darren Howe of DMJ Drainage
confirmed that it is very difficult to reconnect multiple cuts. His opinion was that if crossing 6 cable
trenches that this would lead to a high degree of failure and that from his experience of working on
schemes like this that to reinstate the drains successfully in a field it was only possible to do this by
laying new field drains on part of the field outside of the order limits.
5.10 The NFU/LAAV will be submitting a further drainage submission with examples from
DMJ Drainage as they do not believe as stated by TK that it is possible to restore the field
drainage within the order limits and TK being confident on their assumptions is not at all reassuring.
5.11 Further the NFU/LAAV would like to know how the field drainage is going to be dealt pre,
during and post construction clarified and stated in the CoCP. The wording that is presently stated in
the CoCP (appendix 5 at paragraph 5.3 and 5.4 ) as highlighted at the hearing is required but it is
lacking in detail and it is the detailed wording of how field drainage will be carried out that is
essential. The detail must be included in the CoCP as it is our understanding that this
document will be certified with the DCO. The NFU/LAAV would like to agree the wording for
the CoCP/DCO with TK in discussions over the SoCG. The NFU has experience of agreeing
wording for field drainage restoration with operators of significant infrastructure schemes including
National Grid and recently with Highways England for the proposed A14 Improvement Scheme
Huntingdon to Cambridge.
5.12 Clarification is sought as to whether there is a link from the appendix 5 of the CoCP to the
document ‘The Agricultural Land Drainage Clarification Note’ Appendix 26.
5.13 Soil Restoration –The NFU/LAAV cannot emphasise how important the pre-construction
surveys are which TK have highlighted will be carried out by the Agricultural Liaison Officer
(ALO) in appendix 5 ‘Outline Soil Management Plan’ to the outline CoCP at paragraph 3.1 and
3.2.; especially in regard to soil condition and fertility. At the hearing TK did confirm that there
would be more than one ALO. The NFU/LAAV would expect TK to have ecology contractors
undertaking soil survey work and for this not to be left to the ALO. Alastair Field on behalf of TK at
the hearing did highlight how topsoil would be stored during construction which the NFU is pleased
to see has also been stated in the Outline Soil Management Plan. The NFU/LAAV would like
clarification that this document Appendix 5 is linked to the outline CoCP and where this is
stated.
5.14 Louise Staples highlighted at the hearing that there did not seem to be any detail on how the
aftercare of soils would be carried out once reinstatement had been carried out and requested that
soil condition surveys should be carried out along with soil sampling for at least 10 years after
reinstatement if necessary. This was noted by TK at the hearing and the NFU/LAAV would like
clarification on this and specific wording to be agreed between themselves and TK which will be
included in the Soil Management Plan and the CoCP.
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