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1.

INTRODUCTION

1.1

Purpose and Structure of these Representations

1.1.1

These Written Representations are submitted in pursuance of rule 10(1) of the
Infrastructure Planning (Examination Procedure) Rules 2010 (‘ExPR’) in relation to
an application under the Planning Act 2008 for a Development Consent Order
(‘DCO’) for the construction and operation of the Triton Knoll Electrical System,
submitted by Triton Knoll Offshore Wind Limited (TKOWFL). The Triton Knoll
Electrical System would connect the consented Triton Knoll Offshore Wind Farm
array to the National Grid substation at Bicker Fen and would comprise offshore and
onshore export cable circuits, landfall infrastructure at Anderby Creek on the
Lincolnshire coast, an onshore intermediate electrical compound and an onshore
substation.

1.1.2

Natural England has already provided its principal concerns in its Relevant
Representations, submitted to the Planning Inspectorate on 13th July 2015. This
document comprises a further detailed statement of Natural England‘s views, as they
have developed in view of the common ground discussions that have taken place
with the Applicant to date. These are structured as follows:
a. Section 2 introduces the status and functions of Natural England.
b. Section 3 is an account of the legislative framework.
c. Section 4 is an account of the policy framework.
d. Section 5 describes the statutory nature conservation and landscape designations,
features and interests that may be affected by the Project and need to be considered.
e. Section 6 comprises Natural England’s submissions in respect of the issues that
concern it. This submission cross-refers to, and is supported by, the evidence
contained in the Annexes.
f. Annex A: Lists the documents submitted by the Applicant to Natural England since
the Relevant Representation

1.1.3

In its letter of 11th September 2015 the Examining Authority asked the parties,
including Natural England, a number of first written questions. The answers to those
questions are contained within a separate document which has been submitted
alongside these Written Representations.
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2.

STATUS AND FUNCTIONS OF NATURAL ENGLAND AND JNCC

2.1.

Natural England

2.1.1. Natural England is a statutory body established under the Natural Environment and
Rural Communities Act 2006 (‘NERC Act’). Natural England is the statutory advisor
to Government on nature conservation in England and promotes the conservation of
England‘s wildlife and natural features. It is financed by the Department for
Environment, Food and Rural Affairs (‘Defra’) but is a Non-Departmental Public
Body, which forms its own views based on the best scientific evidence available.
2.1.2. Natural England works for people, places and nature, to enhance biodiversity,
landscapes and wildlife in rural, urban, coastal and marine areas; promoting access,
recreation and public well-being, and contributing to the way natural resources are
managed so that they can be enjoyed now and by future generations.
2.1.3. Section 2 of the NERC Act provides that Natural England‘s general statutory purpose
is:
‘… to ensure that the natural environment is conserved, enhanced and managed for
the benefit of present and future generations, thereby contributing to sustainable
development.’
2.1.4. Section 2(2) states that Natural England‘s general purpose includes
a. promoting nature conservation and protecting biodiversity;
b. conserving and enhancing the landscape;
c. securing the provision and improvement of facilities for the study, understanding
and enjoyment of the natural environment;
d. promoting access to the countryside and open spaces and encouraging open-air
recreation; and
e. contributing, in other ways, to social and economic well-being through
management of the natural environment.
2.1.5. Natural England is required to keep under review all matters relating to its general
purpose1 and to provide public authorities with advice where they request this2.
Natural England’s remit extends to the territorial sea adjacent to England, up to the
12 nautical mile limit from the coastline3.

2.1.6. Natural England is a statutory consultee in respect of (amongst other matters):

1

NERC Act, s.3(1).
NERC Act, s.4(1).
3
NERC Act, s.1(3).
2

4

a.

all applications for consent for Nationally Significant Infrastructure Projects
which are likely to affect land in England;4 and

b.

the environmental information submitted pursuant to the Infrastructure
Planning (Environmental Impact Assessment) Regulations 2009 (‘the EIA
Regs’).5

c.

plans or projects that are subject to the requirements of the Conservation of
Habitats and Species Regulations 2010 (‘the Habitats Regs’) or the Offshore
Marine Conservation (Natural Habitats etc) Regulations 2007 (‘Offshore
Regs’) which are likely to have a significant effect on European protected
sites – that is, sites designated as Special Areas of Conservation (‘SACs’)
(and candidate SACs (‘cSACs’))6 and Special Protection Areas (‘SPAs’) and
potential SPAs (‘pSPAs’)7 for the purposes of the EU Habitats and Birds
Directives – in England;8

d.

proposals likely to damage any of the flora, fauna or geological or
physiographical features for which a Site of Special Scientific Interest (‘SSSI’)
has been notified pursuant to the Wildlife and Countryside Act 1981 (as
amended) (‘WCA 1981’);9

e.

proposals relating to the English territorial sea capable of affecting, other than
insignificantly, any of the protected features of a Marine Conservation Zone
(‘MCZ’) or any ecological or geomorphological process on which the
conservation of any protected feature of an MCZ is (wholly or in part)
dependent, where the Examining Authority believes that there is or may be a

4

Planning Act s.42; Infrastructure Planning (Applications: Prescribed Forms and Procedure)
Regulations 2009, reg. 3 and sched.1.

5

Regs. 2(1), 8(6), 9(1), 13(2)(b), 17(3)(g), 18(3)(f), 19(3)(e) of the EIA Regs.
As a matter of law cSACs are protected as they are included within the definition of ‘European site’
set out at regulation 8 of the Habitats Regs. A cSAC is the term given to sites which Member States
have decided are Sites of Community Importance (‘SCI’) within their borders containing either species
prescribed in Annex II of the Habitats Directive or which have Annex I habitat types. Sites containing
priority habitats or species must be listed as SCIs and then designated as SACs. These sites are
known as cSACs until such time as those sites are confirmed as SACs or a decision is taken that they
should not be SACs.
7
As a matter of policy, the Government expects public authorities to treat pSPAs as if they are fully
designated European Sites, for the purpose of considering development proposals that may affect
them. National Planning Policy Framework (March 2012), para 118; PINS Advice Note 10: Habitats
Regulation Assessment for nationally significant infrastructure projects, p.4.
8
Regulation 61 of the Habitats Regs; regulations 24(1) and (3) and 25(3)(b) of the Offshore Regs.
9
Section 28I of the 1981 Act.
6
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significant risk of the act hindering the achievement of the conservation
objectives stated for the MCZ.10
2.1.7

It is also the Government’s policy to consult Natural England in respect of sites listed
for the purposes of the Convention on Wetlands of International Importance
especially as Waterfowl Habitat signed at Ramsar on 2 February 1971 (‘Ramsar
sites’), as if they were European protected sites.11

2.1.8 In addition, Natural England performs duties relating to SSSIs under the WCA 1981,
and in relation to European protected sites and species under the Habitats
Regulations.
2.2

Authorisation to delegate

2.2.1 The Examination Authority should note that pursuant to an authorisation made on the
9th December 2013 by the JNCC under paragraph 17(c) of Schedule 4 to the Natural
Environment and Rural Communities Act 2006, Natural England is authorised to
exercise the JNCC’s functions as a statutory consultee in respect of applications for
offshore renewable energy installations in offshore waters (0-200nm) adjacent to
England. This application was included in that authorisation and therefore Natural
England will be providing statutory advice in respect of that delegated authority.

10

Marine and Coastal Access Act 2009, ss.126(2) and 147(1). The first MCZs are anticipated to be
designated in the course of 2013. It is submitted that where an expanse of sea is under consideration
for designation as an MCZ this is a material consideration.
11
National Planning Policy Framework (March 2012), para 118; PINS Advice Note 10: Habitats
Regulation Assessment for nationally significant infrastructure projects, p.4.

6

3

LEGISLATIVE FRAMEWORK

3.1

Environmental Impact Assessment

3.1.1

The Infrastructure Planning (Environmental Impact Assessment) Regulations 2009
(‘EIA Regs’) transposed Council Directive 85/337/EEC on the assessment of the
effects of certain public and private projects on the environment (as amended). That
directive and its amending instruments have since been repealed and replaced by
consolidated Council Directive 2011/92/EU (‘the EIAD’). Development consent
cannot lawfully be granted for EIA development unless there has been substantial
compliance with the EIA Regs.12

3.1.2

The descriptions in the schedules apply broadly, and are not to be interpreted as
mutually exclusive ‘pigeonholes’.13 In assessing whether a development is likely to
have a significant effect on the environment, the Planning Inspectorate must have
regard to criteria in Schedule 3 of the EIA Regs.14

3.1.3

Where the Examining Authority is considering adopting a scoping opinion in which it
specifies what information should be required in the environmental statement, it must
consult Natural England in respect of proposed applications likely to affect land in
England and the marine environment.15

3.1.4 The environmental statement must meet the requirements of Schedule 4 to the EIA
Regulations. These include providing:
a.

b.

c.

d.

e.

an outline of the main alternatives studied by the Applicant and an indication
of the main reasons for the Applicant's choice, taking into account the
environmental effects;
a description of the development, its construction and operation phases, its
production processes, and an estimate by type and quantity of its emissions
and residues;
a description of the aspects of the environment likely to be significantly
affected by the development including air, water, soil, fauna and flora, and
landscape;
a description of the likely significant effects of the development on the
environment, including direct, indirect, secondary, cumulative, long- and
short-term, temporary and permanent effects;
a description of the measures envisaged in order to prevent/avoid, reduce
and remedy/offset the significant adverse effects on the environment;

12

Berkeley v SSE [2001] 2 AC 603, HL which also concerned the materially identical Town and
Country Planning (Environmental Impact Assessment) (England and Wales) Regulations 1999.
13
R(Warley) v Wealden DC [2011] EWHC 2083 (Admin) at [41]-[44] and [63]-[64] per Singh J, in
relation to the materially identical Town and Country Planning (Environmental Impact Assessment)
(England and Wales) Regulations 1999.
14
EIA Regs, reg 7(1).
15
Regulation 8(6) of the EIA Regs.
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f.

the data required to identify and assess the main effects which the
development is likely to have on the environment.

3.1.5 Regulation 3(2) of the EIA Regs provides that a DCO must not be made unless
environmental information has been taken into consideration. ‘Environmental
information’ means the required environmental statement, including any further
information requested, any other relevant information, and any duly made
representations made about the environmental effects of the development and of any
associated development.16 The environmental statement must meet the required
standard before consent may be granted.17 Consideration of the environmental
information must be done conscientiously. Where the development qualifies as EIA
Development consent will be unlawful if the decision ignores issues relating to the
significance of environmental impacts or the effectiveness of mitigation.18
3.2

Duty to conserve biodiversity

3.2.1 Section 40 of the NERC Act imposes a ‘duty to conserve biodiversity’ on public
authorities, including members of the Examining Authority and the Secretary of State.
In pursuance of this, section 40(1) states:
‘Every public authority must, in exercising its functions, have regard, so far as
is consistent with the proper exercise of those functions, to the purpose of
conserving biodiversity.’

3.2.2 For the purposes of the NERC Act, conservation includes restoring or enhancing a
habitat or population of organisms.19 The Secretary of State must in particular have
regard to the Convention on Biological Diversity when performing their duty.20
3.2.3 Section 41 of the NERC Act requires the Secretary of State to publish a list of the
living organisms and types of habitat which in the Secretary of State's opinion are of
principal importance for the purpose of conserving biodiversity in England. Section
41(3) states:
‘the Secretary of State must–
(a)
take such steps as appear to the Secretary of State to be reasonably
practicable to further the conservation of the living organisms and
types of habitat included in any list published under this section, or
(b)
promote the taking by others of such steps.’
3.3

European Sites

3.3.1

The Secretary of State and the individual members of the Examining Authority are
each a ‘competent authority’ for the purposes of the Habitats Regulations, with a duty
to have regard to the requirements of Council Directive 92/43/EEC of 21 May 1992

16

EIA Regs, reg. 2(1).
R v Cornwall CC, ex p Hardy [2001] Env LR 25.
18
Smith v SSETR [2003] EWCA Civ 262.
19
NERC Act, s.40(3).
20
NERC Act, s.40(2).
17
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on the conservation of natural habitats and of wild fauna and flora (‘the Habitats
Directive’) and Directive 2009/147/EC of the European Parliament and of the Council
on the conservation of wild birds (‘the Wild Birds Directive’).21 So far as lies within
their powers, a competent authority in exercising any function in or in relation to the
United Kingdom must use all reasonable endeavours to avoid any pollution or
deterioration of habitats of wild birds.22
3.3.2

The Secretary of State is also the ‘appropriate authority’ for the purposes of the
Habitats Regulations.23 They must accordingly exercise their functions which are
relevant to nature conservation so as to secure compliance with the requirements of
the Habitats Directive and Wild Birds Directive.24 The Secretary of State must
furthermore take such steps as they consider appropriate to secure the objective of
the preservation, maintenance and re-establishment of a sufficient diversity and area
of habitat for wild birds in the United Kingdom, including by means of the upkeep,
management and creation of such habitat, as appropriate, having regard to the
requirements of article 2 of the Wild Birds Directive.25

3.3.3

The Wild Birds Directive applies to all species of naturally occurring birds in the wild
state in the European territory of the UK, including their nests, eggs and habitats.26
Article 2 of the Wild Birds Directive requires populations of wild birds to be
maintained ‘at a level which corresponds in particular to ecological, scientific and
cultural requirements, while taking account of economic and recreational
requirements’.27 Article 3 requires Member States, in the light of Article 2, to ‘take the
requisite measures to preserve, maintain or re-establish a sufficient diversity and
area of habitats’. Article 5 requires Member States to take the requisite measures to
establish a general system of protection for all their wild birds, prohibiting the
deliberate killing or capture, deliberate destruction or removal of nests and eggs, and
deliberate disturbance of the birds insofar as this is significant having regard to the
objectives of the Directive. Article 4 requires SPAs to be established in respect of
particular species, in order to ensure the survival and reproduction of these species
in their area of distribution. In respect of SPAs, Article 4 requires that the Member
States ‘shall take appropriate steps to avoid pollution or deterioration of habitats or
any disturbances affecting the birds, in so far as these would be significant having
regard to the objectives of this Article’. It also requires that ‘[o]utside these protection
areas, Member States shall also strive to avoid pollution or deterioration of habitats.’
Article 13 provides that application of measures taken pursuant to the Directive may
not lead to a deterioration in the present situation as regards the conservation of wild
birds.

3.3.4

The Habitats Directive aims to contribute towards ensuring biodiversity through the
conservation of natural habitats and of wild fauna and flora. It provides that measures

21

Habitats Regs, regs 7(1)(a), 3(1), and 9(3). Directive 2009/147/EC has replaced Council Directive
79/409/EEC of 2 April 1979 on the conservation of wild birds.
22
Habitats Regs, reg.9A(8).
23
Habitats Regs, reg.3(1).
24
Habitats Regulations, reg. 9(1) and (2).
25
Habitats Regs, reg 9A(1), (3)
26
Wild Birds Directive, art.1.
27
Wild Birds Directive, article 2.
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taken pursuant to the Directive shall be designed to maintain or restore, at favourable
conservation status, natural habitats and species of wild fauna and flora of
community interest.28 Member States, in consultation with the European
Commission, must select and designate areas for protection as SACs pursuant to
articles 3 and 4 of the Habitats Directive. Together with SPAs, these sites make up
the Natura 2000 ecological network, which is intended to be a coherent ecological
European network that enables ‘the natural habitat types and the species' habitats
concerned to be maintained or, where appropriate, restored at a favourable
conservation status in their natural range’.29

3.3.5 Article 6 of the Habitats Directive applies both to SACs and to SPAs.30 Article 6(2)
requires that Member States shall take appropriate steps to avoid, in the European
sites, the deterioration of natural habitats and the habitats of species as well as
disturbance of the species for which the areas have been designated, in so far as
such disturbance could be significant in relation to the objectives of the Habitats
Directive. Article 6(3) requires that any project not directly connected with or
necessary to the management of the European site but likely to have a significant
effect thereon, either individually or in combination with other plans or projects, shall
be subject to appropriate assessment of its implications for the site in view of the
site's conservation objectives. In the light of the conclusions of the assessment of the
implications for the site the competent national authorities shall agree to the project
only after having ascertained that it will not adversely affect the integrity of the site
concerned, unless it meets the enumerated criteria for derogation.
3.3.6 If an adverse effect on the integrity of the site cannot be ruled out, then the effect of
Article 6(4) is that the project may only be carried out where (i) there are no
alternative solutions, (ii) it must go ahead for imperative reasons of overriding public
interest, including reasons of a social or economic nature; and (iii) all compensatory
measures necessary to protect the overall coherence of the Natura 2000 network are
taken. Where the site concerned hosts a priority natural habitat type and/or a priority
species, the only considerations which may be raised as ‘imperative reasons of
overriding public importance’ are those relating to human health or public safety, to
beneficial consequences of primary importance for the environment or such other
matters contained in an opinion of the European Commission.31
3.3.7 SACs and SPAs are protected as European sites in inshore waters off England (up to
12 nautical miles) by the Habitats Regs and in offshore waters (i.e. outside 12
nautical miles) by the Offshore Regs, which transpose the relevant parts of the
Habitats Directive into domestic law. The provisions of Article 6 of the Habitats
Directive which are noted above are found at regulations 61, 62 and 66 of the
Habitats Regs and regulations 25, 26 and 30 of the Offshore Regs. In determining
these applications, the Secretary of State will be acting as a competent authority for
the purposes of those Regulations.

28

Habitats Directive, art.2.
Habitats Directive, art.3(1).
30
Habitats Directive, art. 6 applies to SACs and art.7 applies it to SPAs designated under the Wild
Birds Directive.
31
Regulations 62 and 66 of the Habitats Regulations, transposing Article 6(4) of the Habitats
Directive.
29
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3.3.8 The Regulations describe a sequence of steps to be taken by the competent
authority in respect of a European site when deciding whether to authorise a project.
Those steps are:
Step 1 Consider whether the project is directly connected with or necessary to the
management of the site?32 If not—
Step 2 Consider33 whether the project is likely to have a significant effect on the site,
either alone or in combination with other plans or projects. If such an effect cannot be
excluded –
Step 3 Make an appropriate assessment of the implications for the site in view of its
current conservation objectives.34 In so doing, it is mandatory to consult Natural
England35 and have regard to its representations, and optional to obtain the opinion
of the general public.36 The competent authority is empowered to require the
Applicant to provide information for the purposes of the appropriate assessment, or
to enable the authority to determine whether such an assessment is required.37
Step 4 Consider38 whether the project will adversely affect the integrity of the site,
having regard to the manner in which it is proposed to be carried out, and any
conditions or restrictions subject to which that authorisation might be given (the
‘Integrity Test’).
Step 5 Reject the project, unless it is ascertained that the project will not adversely
affect the integrity of the site.39
Step 6 If the project fails the Integrity Test in respect of the site, consider, whether
one is satisfied that there is no alternative solution.40 If not so satisfied, reject the
project; but if so satisfied, proceed to steps 7 and 8.
Step 7 Consider whether one is satisfied that the project must be carried out for
imperative reasons of overriding public interest.41 If not, reject the application. If so,
proceed to Step 8.
Step 8 Consider whether one can secure that compensatory measures are taken
which would be necessary to secure that the overall coherence of Natura 2000 is
protected. If not, reject the application; if so, accept the application subject to

32

Under regulation 61(1)(b) of the Habitats Regs or reg. 25(1)(c) of the Offshore Regs.
Under regulation 61(1)(a) of the Habitats Regs or reg.25(1)(b) of the Offshore Regs.
34
Under regulations 61(1) of the Habitats Regs.or 25(1) of the Offshore Regs.
35
Under regulations 61(3) of the Habitats Regs or 25(3)(b) of the Offshore Regs.
36
Under regulation 61(4) of the Habitats Regs or 25(3)(f) of the Offshore Regs.
37
By regulation 61(2) of the Habitats Regs or 25(2) of the Offshore Regs.
38
Pursuant to regulation 61(5) and (6) of the Habitats Regs or 25(4) and (5) of the Offshore Regs.
39
Applying regulation 61(5) of the Habitats Regs, subject to regulation 62, or reg 25(4) of the Offshore
Regs subject to reg.26.
40
in accordance with regulation 62(1) of the Habitats Regs or 26(1) of the Offshore Regs.
41
in accordance with regulation 62(1) of the Habitats Regs or 26(1) of the Offshore Regs.
33
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requirements securing that the necessary compensatory measures will be
implemented in the appropriate timeframe.42

3.3.9 The Directives are both to be construed purposively in the light of Article 191 of the
Treaty on the Functioning of the European Union (‘TFEU’). Article 191(1) TFEU
provides that ‘Union policy on the environment shall contribute to the pursuit of
the…objectives [of] preserving, protecting and improving the quality of the
environment’; and Article 191(2) provides that Union policy on the environment shall
aim at a high level of protection, and shall be based on the precautionary principle
and on the principle that preventive action should be taken.
3.3.10 The case law of the Court of Justice of the European Union has established the
following points:
a.

Articles 6(2) and 6(3) are aimed at achieving the same level of protection. The
Habitats Directive therefore requires that Member States take systematic and
effective measures pursuant to Article 6(3) which guarantee the avoidance in
fact of significant deterioration of the habitats or disturbance of the species for
which SPAs and SACs have been designated.43

b.

‘Article 6(3) of [the] Directive makes the requirement for an appropriate
assessment of the implications of a plan or project conditional on there being
a probability or a risk that that plan or project will have a significant effect on
the site concerned. In the light, in particular, of the precautionary principle,
such a risk exists if it cannot be excluded on the basis of objective information
that the plan or project will have a significant effect on the site concerned. It
follows that the Habitats Directive requires that any plan or project undergo an
appropriate assessment of its implications if it cannot be excluded on the
basis of objective information that that plan or project will have a significant
effect on the site concerned’.44

c.

Under Article 6(3) of the Habitats Directive, ‘an appropriate assessment of the
implications for the site concerned of the plan or project implies that, prior to
its approval, all aspects of the plan or project which can, by themselves or in
combination with other plans or projects, affect the site’s conservation
objectives must be identified in the light of the best scientific knowledge in the
field’.45

d.

‘An assessment made under Article 6(3) of the Habitats Directive cannot be
regarded as appropriate if it contains gaps and lacks complete, precise and
definitive findings and conclusions capable of removing all reasonable
scientific doubt as to the effects of the works proposed on the SPA
concerned’.46

42

As required by regulation 66 of the Habitats Regs or 30 of the Offshore Regs.
CJEU, Case C-241/08 Commission v France at paras 30-36; Case C-535/07 Commission v Austria
at paras 57-58.
44
CJEU Case C-418/04 Commission v Ireland at paras 226 to 227; Case C-127/02, Landelijke
Vereniging tot Behoud van de Waddenzee v Staatsecretaris van Landbouw, Natuurbeheer en Visserij
at paras 43-45
45
CJEU Case C-127/02 Waddenzee at para 61.
46
CJEU Case C-404/09 Commission v Spain at para 100; cf case C-304/05 Commission v Italy
[2007] ECR I-7495, paras 58-59, 67-70.
43
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e.

In the context of priority habitats within SACs, ‘a plan or project not directly
connected with or necessary to the management of a site will adversely affect
the integrity of that site if it is liable to prevent the lasting preservation of the
constitutive characteristics of the site that are connected to the presence of a
priority natural habitat whose conservation was the objective justifying the
designation of the site in the list of SCIs, in accordance with the directive. The
precautionary principle should be applied for the purposes of that appraisal’.47

3.4

Ramsar Convention

3.4.1

The UK is a party to the 1971 Convention on Wetlands of International Importance,
done at Ramsar, Iran (‘the Ramsar Convention’).

3.4.2

Article 2(1) of the Convention provides that ‘Each Contracting Party shall designate
suitable wetlands within its territory for inclusion in a List of Wetlands of International
Importance’.

3.4.3

Article 4 of the Convention provides:
a.

Each Contracting Party shall promote the conservation of wetlands and
waterfowl by establishing nature reserves on wetlands, whether they are
included in the List or not, and provide adequately for their wardening.

b.

Where a Contracting Party in its urgent national interest, deletes or restricts
the boundaries of a wetland included in the List, it should as far as possible
compensate for any loss of wetland resources, and in particular it should
create additional nature reserves for waterfowl and for the protection, either in
the same area or elsewhere, of an adequate portion of the original habitat.

c.

The Contracting Parties shall encourage research and the exchange of data
and publications regarding wetlands and their flora and fauna.

d.

The Contracting Parties shall endeavour through management to increase
waterfowl populations on appropriate wetlands.’

3.4.4 The Government designates Ramsar sites in accordance with the criteria set out in
the Convention, in recognition of the international importance of these sites as a
wetland wildlife habitat.
3.4.5 In accordance with Government Circular: Biodiversity and Geological Conservation
Statutory Obligations and their Impact within the Planning System (ODPM 06/2005),
and the National Planning Policy Framework (2012), paragraph 118, Ramsar sites
are subject to the same procedures described in the preceding section (in relation to
European sites) as a matter of UK Government Policy, in order to assist the
Government in fully meeting its obligations under the Ramsar Convention.

47

CJEU Case C-258/11 Peter Sweetman and Others v An Bord Pleanála [2013] ECR-000, para 48.
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3.5

Sites of Special Scientific Interest (SSSIs)

3.5.1

SSSIs are notified as such by Natural England under section 28 of the WCA 1981,
where we are of the opinion that land is of special interest by reason of any of its
flora, fauna, or geological or physiographical features.

3.5.2

Section 28G of the WCA 1981 places legal obligations on public authorities in
relation to SSSIs. These authorities are known as ‘section 28G authorities’, and the
definition given at s.28G(3) embraces all public office-holders including the Secretary
of State and the Examining Authority.

3.5.3

An authority to whom section 28G applies has a duty in exercising its functions so far
as their exercise is likely to affect the flora, fauna or geological or physiographical
features by reason of which a SSSI is of special interest to:
‘take reasonable steps, consistent with the proper exercise of the authority’s
functions, to further the conservation and enhancement of the flora, fauna or
geological or physiographical features by reason of which the site is of special
scientific interest.’

3.5.4

In addition, where the permission of a section 28G authority is needed before
proposed operations may be carried out, the section 28G authority must, in
accordance with section 28I(5) of the WCA 1981, take any advice received from
Natural England into account:
(a)

in deciding whether or not to permit the proposed operations; and

(b)

if it does decide to do so, in deciding what (if any) conditions are to be
attached to the permission.

3.5.5

‘Permission’ is defined so as to include any kind of consent or authorisation.48 As the
Applicant requires development consent from the Secretary of State in order to
proceed with its proposals, and as the Secretary of State is a section 28G authority,
the duties under section 28I(5) apply to the Secretary of State.49

3.5.6

Section 35 of the WCA 1981 empowers Natural England to declare as a ‘National
Nature Reserve’ (‘NNR’) any land which is managed as a nature reserve and is of
national importance. There is no additional protection for these over and above SSSI,
European or Ramsar site status.

3.6

European Protected Species

3.6.1

Regulation 9(5) of the Habitats Regs, headed ‘Exercise of functions in accordance
with the Habitats Directive’, stipulates that:

48

WCA 1981, s.28I(7).
Natural England accepts that the notice requirements of section 28I(2) to (4) have been satisfied for
the purposes of the Secretary of State’s determination of the planning applications at issue here.
49
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‘a competent authority, in the exercising of any of their functions, must have
regard to the requirements of the Habitats Directive so far as they may be
affected by the exercise of those functions’.
The Examining Authority and Secretary of State are both ‘competent authorities’ by
virtue of reg.7(1), which includes any person holding a public office.
3.6.2

In relation to species of animals and plants listed in Annex IV of the Habitats
Directive, article 12 of the Directive provides that the UK must take the requisite
measures to ensure that they are subject to a system of strict protection.

3.6.3

In relation to the animal species, the system must in particular prevent the deliberate
capture or killing of specimens of these species in the wild; deliberate disturbance of
these species; deliberate destruction or taking of eggs from the wild; and
deterioration or destruction of breeding sites or resting places. Disturbance or
destruction may be indirect, for instance through noise or light pollution, or loss of
habitat.50

3.6.4

The plant species must be protected in particular from deliberate picking, collecting,
cutting, uprooting or destruction in their natural range in the wild.

3.6.5

Article 16 of the Habitats Directive provides that this strict protection may be
derogated from only where (i) there is no satisfactory alternative, (ii) the derogation is
not detrimental to the maintenance of the populations of the species concerned at a
favourable conservation status in their natural range, and (iii) the purpose is (a)
protecting wild fauna and flora and conserving natural habitats; (b) preventing serious
damage to crops, livestock, forests, fisheries and water and other types of property;
(c) public health and safety, or for other imperative reasons of overriding public
interest, including those of a social or economic nature and beneficial consequences
of primary importance for the environment; (d) research, education, and repopulating
and re-introducing these species; or (e) to allow, under strictly supervised conditions,
on a selective basis and to a limited extent, the taking or keeping of certain
specimens of the species listed in Annex IV in limited numbers specified by the
competent national authorities.

3.6.6

Regulation 41 of the Habitats Regs and the provisions of the WCA 1981 make it a
criminal offence to engage in the behaviour prohibited by the Habitats Directive.
However, prohibitions enforced by penalties for infractions are not in themselves
adequate to implement the Directive if they will not prevent significant destruction or
disturbance taking place in fact: ‘such protection requires that individuals be
prevented in advance from engaging in potentially harmful activities’.51

3.6.7

The Court of Justice of the European Union has accordingly ruled that Member
States must not only adopt a comprehensive legislative framework but also to
implement concrete and specific protection measures that are coherent, co-ordinated

50

CJEU Case C-103/00, Commission v Greece, judgment para 34 and Opinion of Léger AG delivered
on 25 October 2001, paras 46, 56 and 57; R(Morge) v Hampshire CC [2010] EWCA Civ 608 at [49].
[2011] UKSC 2 at [19].
51
CJEU, Case C-418/04 Commission v Ireland at para 208.
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and preventive in nature.52 Such a system of strict protection must enable the
effective avoidance of deterioration or destruction of breeding sites or resting places
caused by development.53 Strict protection must be enforced even if the population of
the species is not declining.54
3.6.8

The Secretary of State should follow the guidance in paragraphs 99 and 116 of
Circular 06/2005, and take care to ensure that any disturbance of protected species,
including harm to their habitats, food-sources, resting-places or breeding sites, is
avoided unless they consider that the derogation criteria are likely to be met, in which
case they should require any necessary licence to be obtained before development
commences.55

3.7

Nationally Protected Species

3.7.1

Certain birds, other animals and plants which are listed in the schedules to the WCA
1981 are protected from disturbance, injury and capture or taking by the provisions of
Part 1 that Act, which makes it a criminal offence to disturb, injure, capture or take
them.

3.7.2

Under section 16 of the WCA 1981, licences may be issued to authorise these
activities, provided that certain enumerated conditions are met. The enumerated
conditions do not include derogation for the purpose of facilitating development, nor
for general social or economic purposes.

3.7.3

Badgers and their setts are also protected under the Protection of Badgers Act 1992,
which makes it illegal to kill, injure or take badgers or to interfere with a badger sett.
There is provision within the legislation for Natural England to permit activities
affecting badgers or their setts where there is suitable justification and the problem
cannot be resolved by alternative means.

3.8

Areas of Outstanding Natural Beauty (‘AONBs’)

3.8.1

Section 85(1) of the Countryside and Rights of Way Act 2000 (‘CRWA 2000’)
requires all persons holding public office, public bodies and Ministers of the Crown,
when exercising or performing any functions so as to affect land in an AONB to ‘have

52

CJEU Case C-183/05, Commission v Ireland, paras 29-30.

53

CJEU Case C-383/09 Commission v France, opinion of Advocate-General Kokott at para 89;
judgment at paras 21, 35, 37.
54
CJEU Case C-103/00 Commission v Greece para 31; CJEU Case C-518/04 Commission v Greece,
para 21.
55
That was the approach endorsed by the High Court in R(Woolley) v East Cheshire DC [2010] Env.
L.R. 5 at [27]-[28]. In Morge v Hampshire CC, the Supreme Court appears to have thought that it
would not be unlawful to grant permission for a development unconditionally, unless it were thought
unlikely that the criteria would be met. This was on the premise that it was sufficient for the prohibited
conduct to be subject to criminal penalties if no species licence were obtained. However, the CJEU
authorities cited above - which the Supreme Court did not consider in that case – make it clear that a
preventive approach must be taken by the planning authority. It would be unsafe for the Secretary of
State to grant consent without ensuring, so far as he can, that the requirements of the Directive would
be met.
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regard to the purpose of conserving and enhancing the natural beauty of the area of
outstanding natural beauty’. By section 92(2) of the CRWA 2000, this includes having
regard for conserving its fauna, flora and geological and physiographical features.
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4

POLICY FRAMEWORK

4.1

Introduction
The documents referred to below are statements of overarching policy which are
central and applicable to planning decisions affecting biodiversity, such that it is
presumed that the Examining Authority has copies of them, and it has not been
thought necessary to include them as Annexes to these Written Representations.

4.2

National Policy Statements

4.2.1

EN-1: Overarching National Policy Statement for Energy & EN-3 National Policy
Statement for Renewable Energy Infrastructure.
This section summarises the provisions of EN-1 and EN-3 that are most relevant to
Natural England’s case in relation to particular topics56. Bracketed references are
made to the corresponding sections of each NPS.
Environmental Statement

4.2.2

When considering an application for a DCO, the Secretary of State and the
Examining Authority should satisfy itself that likely significant effects, including any
significant residual effects taking account of any proposed mitigation measures or
any adverse effects of those measures, have been adequately assessed [EN-1 at
4.24]. Where necessary, the Secretary of State and the Examining Authority should
request further information where necessary to ensure compliance with the EIA
Directive [EN-1 at 4.24].
Habitats and Species Regulations

4.2.3

Prior to granting a DCO, the Secretary of State must, under the Habitats Regulations,
consider whether the project may have a significant effect on a European site
(including Ramsar sites), either alone or in combination with other plans or projects
[EN-1 at 4.3.1].

4.2.4

The applicant should seek the advice of Natural England and provide the Examining
Authority, with such information as it may reasonably require, to determine whether
an Appropriate Assessment is required [EN-1 at 4.3.1]. In the event that an
Appropriate Assessment is required, the applicant must provide the Examining
Authority with such information as may be reasonably be required to enable it to
conduct the Appropriate Assessment [EN-1 at 4.3.1].

56

References to EN-1 and EN-3 are combined for purposes of this section for purposes of organising
the section by topic. This is consistent with, eg, EN-1.3.1, which requires EN-1 to be read “in
conjunction” with EN-3. The exact wording of any provision may have been modified in order to
remove outdated or irrelevant references (e.g., “IPC” is replaced with “Secretary of State” or
“Examining Authority” where relevant, or references to designations that are irrelevant to the facts of
this case, such as AoNBs have been removed) in order to adapt these provisions to the
circumstances of this case for the purposes of these Written Representations.
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National designations
4.2.5

In sites with nationally recognised designations (including Sites of Special Scientific
Interest and National Parks) consent for renewable energy projects should only be
granted where it can be demonstrated that the objectives of designation of the area
will not be compromised by the development, and any significant adverse effects on
the qualities for which the area has been designated are clearly outweighed by the
environmental, social and economic benefits [EN-3 at 2.5.33].
Impacts on Biodiversity and Geological Conservation

4.2.6

Where the development is subject to EIA, the applicant should ensure that the
environmental statement clearly sets out any effects on internationally, nationally,
and locally designated sites of ecological or geological conservation importance, on
protected species and on habitats and other species identified as being of principal
importance for the conservation of biodiversity [EN-1 at 5.3.3]. The applicant should
also show how the project has taken advantage of opportunities to conserve and
enhance biodiversity and geological conservation interests [EN-1 at 5.3.3].

4.2.7

As a general principle, development should aim to avoid significant harm to
biodiversity and geological conservation interests, including through mitigation and
consideration of reasonable alternatives. Where significant harm cannot be avoided,
compensation measures should be sought [EN-1 at 5.3.7].

4.2.8

In taking decisions, the Secretary of State should ensure that appropriate weight is
attached to designated sites of international, national and local importance; protected
species; habitats and other species of principal importance for the conservation of
biodiversity; and to biodiversity and geological interests within the wider environment
[EN-1 at 5.3.8].

4.2.9

Where a development proposal is located outside of a SSSI and is likely to have an
adverse effect on the SSSI (either individually or in combination with other
developments), development should not normally be granted. Where an adverse
effect, after mitigation, on the SSSI’s notified special interest features is likely, an
exception should only be made where the benefits (including need) clearly outweigh
both the impacts that it is likely to have on the features of the site that make it of
special scientific interest and any broader impacts on the national network of SSSIs
[EN-1 at 5.3.11]. The Secretary of State should use requirements and/or planning
obligations to mitigate the harmful aspects of the development and, where possible,
to ensure the conservation and enhancement of the site’s biodiversity or geological
interest [EN-1 at 5.3.11].

4.2.10 For species and habitats that have been identified as being of principal importance
for the conservation of biodiversity in England, the Secretary of State should ensure
that these are protected from the adverse effects of development by using
requirements or planning obligations [EN-1 at 5.3.17]. The Secretary of State should
refuse consent where harm to the habitats or species would result, unless the
benefits (including need) of the development outweigh that harm [EN-1 at 5.3.17]. In
this context the Secretary of State should give substantial weight to any such harm to
the detriment of biodiversity features of national or regional importance which it
considers may result from the proposed development [EN-1 at 5.3.17].
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4.2.11 The applicant should include appropriate mitigation measures as an integral part of
the development. These include measures that will minimise harm to species or
habitats during the construction of the operation and, where practicable, restore
habitats after construction work have finished [EN-1 at 5.3.18]. Where the applicant
cannot demonstrate this, the Secretary of State (and the Examining Authority) should
consider what appropriate requirements should be attached to any consent and/or
planning obligations entered into [EN-1 at 5.3.19].
4.2.12 The Secretary of State (and the Examining Authority) will need to take account of
what mitigation measures may have been agreed between Natural England or the
Marine Management Organisation, and whether these bodies have granted or
refused or intends to grant or refuse, any relevant licences, including protected
species mitigation licences [EN1 at 5.3.20].
4.2.13 The following provisions of EN-3 are of particular relevant to Natural England’s case
in relation to the topic of Biodiversity and Geological Conservation:
Impacts on Fish, Intertidal and Subtidal Habitats
4.2.14 The applicant’s assessment should include relevant information about the impacts of
development activities (including cabling) on the likely receptors, including the
potential loss of habitats [EN-3 at 2.6.74, 2.6.81 and 2.6.113].
4.2.15 The Secretary of State (and the Examining Authority) should be satisfied that
activities during the construction, operational and decommissioning phases (including
cabling) have been appropriately designed, including in relation to the mitigation of
adverse effects on fish and intertidal and subtidal habitats, to avoid or minimise harm
to those features wherever possible in accordance with the relevant NPS policies on
biodiversity [EN-3 at 2.6.72 to 2.6.89 and 2.6.111 to 2.6.119; see also EN-1 at 5.3.7
& 5.3.8]. Any consent that is granted by the Secretary of State should be flexible to
allow for necessary micrositing of elements of the proposed wind farm during its
construction [EN-3 at 2.6.194].
Impacts on Physical Environment
4.2.16 The assessment should include predictions of the physical effect that will result from
the construction and operation of the required infrastructure and include effects such
as the scouring that may result from the proposed development [EN-3 at 2.6.194].
4.2.17 The Secretary of State (and the Examining Authority) should be satisfied that the
methods of construction, including use of materials, are such as to reasonably
minimise the potential for impact on the physical environment [EN-3 at 2.6.196].
4.2.18 Mitigation measures which the Secretary of State (and the Examining Authority)
should expect, include the burying of cables to a necessary depth and using scour
protection techniques around offshore structures to prevent scour effects around
them, and applicants should consult the statutory consultees appropriate mitigation
[EN-3 at 2.6.197].
Future Monitoring of Environmental Impacts
4.2.19 The Secretary of State (and the Examining Authority) should consider whether the
applicant should be required to undertake monitoring prior to and during the

20

development’s construction, and during its operation, in order to measure and
document the effects of the development. This enables an assessment of the
accuracy of the original predictions and may inform the scope of future EIAs [EN-3 at
2.6.5.1].
4.2.20 Ecological monitoring is likely to be appropriate during the construction and
operational phases to identify the actual impact so that, where appropriate, adverse
effects can then be mitigated and enable further useful information to be published
relevant to future projects [EN-3 at 2.6.71].
4.3

National planning policy and guidance on protected sites and species
National Planning Policy Framework (“NPPF”)

4.3.1

Although the NPPF does not contain specific policies for NSIPs, and defers to the
NPSs in this respect, it is submitted that the provisions of the NPPF, including those
relevant to the conservation and enhancement of the natural environment, are both
important and relevant considerations, and should be taken into account by the
Secretary of State and the Examining Authority for purposes of assessing this DCO
application.57

4.3.2

The National Planning Policy Framework (NPPF) makes it clear that setting is an
important consideration in relation to heritage assets. It notes that the significance of
a heritage asset derives not only from its physical presence, but also from its setting
(para 132 and 137).

4.3.3

Government Circular: Biodiversity and Geological Conservation – Statutory
Obligations and their Impact within the Planning System (ODPM 06/2005)

57

4.3.3.1

This Circular is relevant here, as indicated in EN-1 at, e.g., 5.3.2.
Reference to certain provisions of that Circular has already been
made in relation to Section 3 of these Written Representations (the
Legislative Framework).

4.3.3.2

In addition, Natural England refers to the following provisions of the
Circular that are relevant to Natural England’s case for the purposes
of this examination.

4.3.3.3

European sites. In relation to Step 2 of paragraph 3.3.8, supra (the
“likely significant effect” determination under the Habitats Regulations
Assessment steps), the Circular provides:

4.3.3.4

“The decision on whether an appropriate assessment is necessary
should be made on a precautionary basis. An appropriate assessment
is required where there is a probability or a risk that the plan or project
will have significant effects on the site. This is in line with the ruling of
the European Court of Justice in Case C-127/02 (the Waddenzee
Judgement) which said ‘any plan or project not directly connected with
or necessary to the management of the site is to be subject to an

See NPPF at paragraph 4.
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appropriate assessment of its implications for the site in view of the
site’s conservation objectives if it cannot be excluded, on the basis of
objective information, that it will have a significant effect on that site,
either individually or in combination with other plans or project’”58.
4.3.3.5

If an appropriate assessment is required, “[it] is for the decision-taker
to consider the likely and reasonably foreseeable effects and to
ascertain that the proposal will not have an adverse effect on the
integrity of the site before it may grant permission. If the proposal
would adversely affect integrity, or the effects on integrity are
uncertain but could be significant the decision-taker should not grant
permission, subject to the provisions of regulations” 62 and 66 of the
Habs Regs (or regulations 26 and 30 of the Offshore Regs).59

4.3.3.6

“In the Waddenzee judgement, the European Court of Justice ruled
that a plan or project may be authorised only if a competent authority
has made certain that the plan or project will not adversely affect the
integrity of the site. ‘That is the case where no reasonable scientific
doubt remains as to the absence of such effects.’ Competent national
authorities must be ‘convinced’’ that that there will not be an adverse
effect.”60

4.3.3.7

Protected Species. With respect to wild plant and animal species
(including all species of wild bird) protected under the 1981 Act or the
Habitats Regulations:

4.3.3.8

“It is essential that the presence [of] protected species, and the extent
that they may be affected by the proposed development, is
established before the planning permission is granted, otherwise all
relevant material considerations may not have been addressed in
making the decision.”61

4.3.4

The Examining Authority is also reminded of the Planning Inspectorate’s own Advice
note ten: Habitats Regulations Assessment (April 2012).

4.4

European Commission guidance

4.4.1

The European Commission has produced guidance on the protected sites and
species procedures. This includes the following relevant guidance:




Managing Natura 2000 sites: The provisions of Article 6 of the 'Habitats'
Directive 92/43/EEC (2000);
EC (2001) Assessment of plans and projects significantly affecting Natura
2000 sites: Methodological guidance on the provisions of Article 6 (3) and
(4) of the Habitats Directive 92/43/EEC (November 2001);
Guidance document on Article 6(4) of the Habitats Directive 92/43/EEC
(2007);

58

Circular 06/2005 at paragraph 13.
Id at paragraph 20; references to the Habs Regs and Offshore Regs are as amended.
60
Id at paragraph 21.
61
Id at paragraph 99.
59
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The implementation of the Birds and Habitats Directives in estuaries and
coastal zones (2011);
Wind energy developments and Natura 2000 (October 2010);
Non-energy mineral extraction and Natura 2000 (July 2010); and
Guidance document on the strict protection of animal species of
Community interest under the Habitats Directive 92/43/EEC (final version
Feb 2007 )
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5

CONSERVATION DESIGNATIONS, FEATURES AND INTERESTS THAT COULD
BE AFFECTED BY THE PROPOSED PROJECT

5.1.1

The following is a brief summary of the interest features of the relevant designated
areas of concern in this matter. Designation citations and maps are provided as links.
International conservation designations

5.2

Special Protection Areas

5.2.1

Natural England has no outstanding concerns regarding Special Protection Areas
and these have been scoped out as detailed in our Relevant Representation.

5.3.

Ramsar Sites

5.3.1

Natural England has no outstanding concerns regarding Ramsar sites and these
have been scoped out as detailed in our Relevant Representation.

5.4.

Special Areas of Conservation

5.4.1

Inner Dowsing, Race Bank and North Ridge cSAC/SCI
a.

The Inner Dowsing, Race Bank and North Ridge (IDRBNR) cSAC is currently
undergoing classification by the UK Government as an SAC under the
provisions of the EC Directive 92/43 on the Conservation of Natural Habitats
and of Wild Fauna and Flora. IDRBNR is currently both a cSAC and a SCI
(following approval as a Site of Community Importance (SCI) by the European
Commission (EC)) and this will be the case until the site has been formally
designated as a SAC by UK Government. Therefore through our written
representations we refer to the site as an SCI.

b.

The SCI covers 84,514 ha in UK offshore waters.

c.

The Reasons for Notification:
The site is proposed for designation under article 4(4) of the Directive
(92/43/EEC) as it host the following habitats listed in Annex I:
1.
Sandbanks which are slightly covered by sea water all the time
2.
Reefs
ii.
The site is proposed for designation under article 4(4) of the Directive
(92/43/EEC) as it hosts the following species listed in Annex II (nonqualifying features):
1.
Harbour porpoise, Phocoena phocoena
2.
Grey seal, Halichoerus grypus
i.

d.

More detailed information in relation to the SCI is provided by the following
links detailed below. Due to the status of the site a citation document is not
yet available.
i.

ii.

Standard Data Form:
http://jncc.defra.gov.uk/protectedsites/sacselection/n2kforms/UK0030370.
pdf
IDRBNR SAC Selection Assessment Document:
http://jncc.defra.gov.uk/pdf/IDRBNR_SAC_SAD_v5_0.pdf
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iii.
iv.

e.

IDRBNR SAC Boundary Map: NBN Site Report
IDRBNR SAC Conservation Objectives and Advice on Operations:
http://jncc.defra.gov.uk/pdf/IDRBNR_Reg%2035_Conservation%20Advice
_v4.0.pdf
The proposed Triton Knoll Electrical System intercepts the North West corner
of the SCI.

National conservation designations

5.5.

Sites of Special Scientific Interest

5.5.1

Natural England has no outstanding concerns regarding special Sites of Special
Scientific Interest (SSSI) these have been scoped out as detailed in our Relevant
Representation.

5.6.

European Protected Species (EPS)

5.6.1

Based on the information provided to date and on the understanding that further
survey work will be undertaken, Natural England does not believe there are likely to
be any EPS which are potentially affected by this application as detailed in our
Relevant Representation.

5.7.

Nationally Protected Species (NPS)

5.7.1

Based on the information provided to date and on the understanding that further
survey work will be undertaken, Natural England does not believe there are likely to
be any NPS which are potentially affected by this application as detailed in our
Relevant Representation.

25

6

NATURAL ENGLAND'S CONCERNS AND ADVICE

6.1

Introduction

6.1.1

In this section Natural England sets out its concerns and advice regarding the
Project at the time of submission of these Written Representations.

6.2

The principal issues

6.2.1

Natural England identified the following main issues in our Relevant
Representations which were submitted to PINS on 13th July 2015:

6.3

a.

Offshore Project Description

b.

Intertidal and subtidal Ecology

c.

Marine Mammals

d.

Marine Physical Processes

e.

Terrestrial Ecology

Progress since Relevant Representation

6.3.1 Since the Relevant Representations were submitted to PINs on 13th July 2015
Natural England has met with the Applicant on 3rd August 2015 to discuss the points
raised in our relevant representation and again on the phone on 24th August 2015.
These discussions clarified many of the points we had raised as for information only
and/or no further action required by the Applicant. However, Natural England is
currently awaiting a clarification note in relation to aspects of Marine Physical
Processes, particularly sandwave preparation, from the Applicant and once received
we will provide further advice to Examining Authority at one of the later examination
deadlines.
6.3.2

Natural England has also provided the Applicant with clarification as to our position in
relation to certain onshore topics, particularly the Lincs Coastal Grazing Marsh
project. The Applicant has subsequently agreed to provide a document as an annex
to the Statement of Common Ground (SoCG) explaining what future habitat creation
options are possible in the cable easement and in the fields where the cable passes.
Natural England is yet to respond to the Applicant on this document and will provide
further advice to Examining Authority at one of the later examination deadlines.
Natural England has also been able to provide the Applicant with a Letter of No
Impediment in relation to a draft Badger Licence.

6.3.3

Following a meeting with the Applicant on 3rd August 2015, Natural England has
clarified its advice on local wildlife sites, the Lincolnshire Coastal Country Park,
biodiversity net gain, soil resource protection and Landscape and Visual Impact
Assessment. This clarification was provided to the Applicant via email on 12th August
2015 and has been transferred as necessary by the Applicant into the Statement of
Common Ground.

6.3.4

Natural England’s comments in the Written Representation are provided on the basis
of having had the benefit of further discussion and where necessary indicate the
resolution of relevant issues.
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6.3.5 During the interim period since the Relevant Representation Natural England has
also engaged with the Applicant to set out matters of agreement and disagreement.
The full details of these matters are set out in the Statement of Common Ground
(SoCG) which are to be submitted by the Applicant at Deadline I. Please see section
6.8.3 for further update on our engagement on this.
6.4

Overview

6.4.1 The main issues will be addressed under two distinct sections:
a.
b.
6.5

Matters in relation to offshore topics
Matters in relation to onshore topics

A. Matters in relation to offshore topics
Project Description

6.5.1

In our Relevant Representation dated 13th July 2015, Natural England raised
concerns regarding the use of cable protection within the Inner Dowsing, Race
Bank and North Ridge SCI and potential impacts to Annex I habitats and the
removal of cable protection at decommissioning.

6.5.2

These issues were discussed at our meeting with the Applicant of 3rd August and
again during our call of 24th August. It was agreed that the production of an
Operation and Maintenance Plan and a Decommissioning Plan during
examination will hopefully address our concerns. It is not anticipated that the
provision of these documents will result in the further identification of key nature
concerns

6.5.3

We also raised the issue of possible interruption to sediment transport along the
Lincolnshire coast due to the use of cable protection. Based on the information
provided by the developer we do not believe there will be a significant impact to
designated sites. However, this issue has been discussed with the Applicant and in
addition to the existing draft DML condition 13(2)(b) which requires a postconstruction bathymetry survey, Natural England would like a longer monitoring
campaign to be carried out of potentially 3 surveys over a 5-year period to monitor
sediment movements where cable protection has been used to monitor our residual
concerns.

6.5.4

Post-construction bathymetric surveys from other offshore wind farm projects in the
Greater Wash have indicated greater levels of sediment transport than the modelled
predictions in the Environmental Impact Assessments for those projects. Natural
England is in the process of drafting a paper on this subject and will provide a copy to
the Examining Authority when it becomes available. Based on this evidence we
advise that bathymetric monitoring is undertaken post-construction both within the
array and along the export cable.
Intertidal and Subtidal Ecology

6.5.5

In our Relevant Representation Natural England raised concerns regarding
potential impacts to Annex I habitats such as Sabellaria spinulosa reef during
maintenance activities along the cable route.
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6.5.6

This issue was discussed at our meeting with the Applicant of 3rd August 2015 and
again during the call of 24th August 2015. It was agreed that the Operation and
Maintenance Plan should consider all maintenance activities over the lifetime of the
project that could impact on both Annex I Habitats and NERC Priority Habitats. It was
also agreed that due to the ephemeral nature of Sabellaria spinulosa reef, the use of
characterisation data on this habitat to inform the Operation and Maintenance Plan
for the lifetime of the project is not appropriate and that pre-survey of areas where
work is to be undertaken will provide data on the presence and status of any reef
formations along the cable route.

6.5.7

It is anticipated that a rationale for the number of Operation and Maintenance
activities as described in the Environmental Statement will be included in the
clarification note to be provided by the Applicant.

Marine Mammals
Special Areas of Conservation (SACs) for harbour porpoise

6.5.8 In our Relevant Representation (paragraphs 4.4.1 – 4.4.3) Natural England raised
the issue of a possible SAC for harbour porpoise in the Southern North Sea. Since
the submission of relevant representations, JNCC and the country agencies have
issued formal draft advice to all four UK governments on draft SACs (dSACs) for
harbour porpoise. This advice is now being considered by the four UK governments.
It is anticipated that a formal consultation for these dSACs may commence within the
examination period for the Triton Knoll Electrical System, subject to clearance. Once
formal consultation has begun the sites will become of material consideration for
planning matters.
Marine Physical Processes
6.5.9

Natural England’s concerns regarding the type of cable protection to be used, it’s
removability at decommissioning and the quantity to be used, particularly within the
Inner Dowsing, Race Bank and North Ridge SCI (IDRBNR SCI) was highlighted in
section 5 of our Relevant Representation. This issue has been further discussed with
the Applicant during our meetings of 3rd and 24th August 2015.

6.5.10 It was agreed that the choice of material to be used for cable protection will be made
according to the engineering studies and requirements for the specifics of the site.
The construction method statement as secured in the draft DML, Part 2, Condition
7(1)(c) and 7(1)(e) requires details on the type, sources, quantity and installation
methods for cable armouring and the total area and volume to be installed and is to
be agreed with the MMO in consultation with Natural England prior to construction.
We believe that this is sufficient to address our concerns.
6.5.11 The detailed Marine Physical Processes comments we provided in section 8 of our
Relevant Representation highlighted a discrepancy between the 3-4m sandwave
crest height reduction given in Volume 2 Chapter 1 Offshore Project Description of
the ES and that given in Volume 2, Chapter 2 of the ES (3m). It was agreed that the
Applicant will confirm the parameters used for the assessment and if the discrepancy
would alter the outcomes of the assessment, and will provide a clarification note to
us. Natural England still requires the provision of this note before providing our final
advice on this issue.
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6.6

B. Matters in relation to onshore topics
Terrestrial Ecology
Letter of No Impediment (LONI) – Draft Badger Licence

6.6.1

The Applicant submitted documentation to Natural England on 30th June 2015
seeking a Letter of No Impediment for a draft badger licence application due to
unavoidable impacts upon badger setts along the cable route.

6.6.2

After review of the supporting information and clarification with the Applicant, Natural
England issued a letter of no impediment (dated 3rd September 2015) to the
applicant under reference 2015-15287-SPM-NSIP1. This letter provides confirmation
that Natural England does not see any reason why a formal badger licence would not
be granted for this proposal, provided that technical points in the letter are clarified
prior to submission.
Lincolnshire Coastal Grazing Marsh Project Area

6.6.3

In our Relevant Representations dated 13th July 2015, Natural England expressed
concerns about impacts upon the Lincolnshire Coastal Grazing Marshes project area.
These concerns were discussed in a meeting on 3rd August 2015 and have been
resolved via a number of subsequent correspondences.

6.6.4

Natural England has agreed that the Applicant has committed to a reasonable
scheme of mitigation within the Code of Construction Practice document; however
Natural England advised the Applicant to provide further clarification on the land area
that will be affected by the cable installation and the effects this will have on the land
directly above it (i.e. – its ability to be wetted to create floodplain and grazing marsh
habitat). Natural England advised that this was necessary to provide all parties,
including the Examining Authority, with clarity on what the impacts of the cable
installation will be on the Lincolnshire Coastal Grazing Marshes Project area.

6.6.5

The Applicant has since provided a draft document on 23rd September 2015 for
Natural England to review. Natural England is yet to respond to the Applicant on this
document and will provide further advice to Examining Authority at one of the later
examination deadlines.

6.6.6

However, to assist with the production of this clarification document, Natural England
provided the applicant with advice (email dated 15th September 2015) on the status
of Higher Level Stewardship and Countryside Stewardship schemes within the
development consent order boundary. This has allowed the Applicant to determine
where the cable may need to be buried deeper and where extra applied mitigation
may be required. Subject to satisfaction with the newly submitted document, Natural
England is satisfied that impacts upon the Lincolnshire Coastal Grazing Marshes
Project area have suitably and reasonably been identified, assessed and mitigated.
Natural England will aim to work with the Applicant throughout the construction phase
to further alleviate impacts upon the Lincolnshire Coastal Grazing Marshes Project.

6.7

Draft Development Consent Order / Deemed Marine Licences
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6.7.1

At the Relevant Representation stage Natural England provided brief comments on
the draft Development Consent Order (DCO) and draft Deemed Marine Licence
(DML). Natural England also provides the following comments to be discussed with
the Applicant and regulators during the examination process.
Offshore Substations

6.7.2

Natural England is concerned that there is no mention of the offshore substations
within this document. We are aware they are not forming part of the Electrical System
application as they have already received consent as part of the Triton Knoll Array
application. However, we believe that the DCO/DML as it stands would not be fit for
purpose when the export cable or electrical system is sold to an OFTO at a later
date, as the offshore substations would not be included in the appropriate DML i.e.
the one for the Electrical Transmission system. Confusion also arises as the
description of Work No.1 includes reference to the ‘collector substations’. Natural
England would welcome clarity on this issue. We would welcome a discussion with
the MMO and the Applicant to discuss how this is best achieved ensuring that there
is no doubling up of the number of substation permitted.
Post-construction Bathymetric monitoring

6.7.3

As highlighted in this document at paragraph 6.5.3 and 6.5.4, as discussed with the
Applicant and in addition to the existing draft DML condition 13(2)(b) which requires a
single post-construction bathymetry survey, Natural England would like a longer
monitoring campaign to be carried out. This would potentially consist of 3 surveys
over a 5-year period to monitor sediment movements where cable protection has
been used. This would provide data in relation to our concerns about the potential
interruption of sediment transport along the Lincolnshire coast.

Environmental Monitoring Plan
6.7.4 Natural England also expects a detailed Environmental Monitoring Plan to be
provided prior to construction and advise that this should be secured by way of a
condition of the deemed marine licence.
Cable Armouring Plan
6.7.5 We would advise that the cable armouring plan referred to in condition 7(e) ‘Preconstruction plans and documentation’, be renamed and as a cable protection
plan.
Natural England Address
6.7.6 Natural England’s head office at Foundry House in Sheffield is now closed. The
address of the new head office is:
Natural England
Foss House
Kings Pool
1-2 Peasholme Green
York
North Yorkshire
YO1 7PX
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6.8

Other Matters relating to the Examination

6.8.1

With the exception of the matters to be clarified within the Marine Physical Processes
clarification note, all nature conversation concerns that Natural England has
previously identified have been resolved with the Applicant, as detailed in the
Statement of Common Ground and in this Written Representation and as part of the
first round of Examining Authority’s questions. Therefore, as stated at the Preliminary
Meeting, Natural England does not anticipate having an active involvement in the
Issue Specific Hearings; attending only as an observer unless the Examining
Authority specifically requests Natural England involvement in proceedings.

6.8.2

It is Natural England’s view that there is insufficient information currently available in
relation to the Viking Link Interconnector project to undertake a cumulative/incombination assessment of the landfall and cable route, particularly as an indicative
land fall and route has not been decided on by National Grid. It is our view that the
onus is on the Viking Link Interconnector project to consider the Triton Knoll
Electrical System in-combination at the appropriate time. However, Natural England’s
does consider that it may be possible to consider a worst-case scenario for an
additional converter station at Bicker fen.
Statement of Common Ground

6.8.3

Natural England has engaged with the Applicant on the Statement of Common
Ground, which the Applicant will submit at Deadline I. We will continue to engage
with the Applicant during Examination to address current areas of disagreement once
the outstanding clarification note has been provided.

Natural England
5th October 2015

31

