
 

Department Name/NFU Policy/September ’11/draft. 

 
 

 

 

NFU, Agriculture House, Stoneleigh Park, Stoneleigh, Warwickshire CV8 2TZ 
Tel: 024 7685 8500 Fax: 024 7685 8501 Web: www.nfuonline.com 

        
Richborough Connection Project 
Secretary of State for Business, Energy   
and Industrial Strategy 
c/o the Planning Inspectorate 
3D Eagle 
Temple Quay House 
Temple Quay 
Bristol 
BS1 6PN 
 
 

  

Your ref: Louise Staples 

Our ref:  

Email: Louise.staples@nfu.org.uk 

Direct line: 02476858558 

Date: 19th June 2017 

 
 
 
Dear Sirs 
 
Application by National Grid Electricity Transmission plc for an Order Granting 
Development Consent for the Richborough Connection Project  
 
Comments from the National Farmers Union 
 
 
Thank you for your letter dated 9th June 2017 asking for an update and further clarification on 
additional issues further to our letter to the Secretary of State of the 2nd June. 
 

1. Rationale for the Scope of the Covenants  
 
As raised in the letter 2nd June the NFU believes that it is not necessary for National Grid (NG) 
to impose covenants which prevent normal agricultural operations. The NFU would like the 
following wording to replace paragraph (e) under Class 1 the Description of Right as set out in 
the Book of Reference. This wording has been taken from the Deed of Grant which National 
Grid is proposing under the voluntary arrangement. 
 
“To require the landowner  not to erect any building or structure (whether temporary or 
permanent) or plant or allow to grow any plant or tree to the authorised development within 5.3 
metres of the conductors on the pylons when they are at a maximum temperature and/or 
maximum swing.” 
 
“To require the landowner not to raise the level of the surface of the land for the authorised 
development so as to make the distance between the level of the ground and the lowest 
conductor on a pylon at any point of the span less than 8.1 metres.” 
 
The above wording will allow landowners to carry out normal agricultural cropping, to grow fruit 
trees and erect polytunnels for the growing of fruit which is grown in the area of the proposed 
Richborough Connection Project. These restrictions would then be proportionate rather 
completely disproportionate as they are presently set out in paragraph (e). 
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2. Rights in Perpetuity 
 
As stated in our letter of the 2nd June the NFU believes that it is not necessary or proportionate 
for NG to be taking rights in perpetuity. NG have refused to enter into negotiations on anything 
other than on a permanent easement basis and have given no evidence as to why these rights 
are needed. The NFU raised the issue that there had been no negotiation on the rights being 
sought at the agricultural specific issues hearing on 29th September 2016 and this was clarified 
in the written submission dated 6th October 2017. It was stated at the hearing that the NFU 
believed that NG should only be seeking a time limited easement for 80 years being the life of 
the pylons. 
 
Further the NFU believe it to be unacceptable not to include, within the Option and Deed of 
Easement, provisions for a ‘development clause’ (as referred to below), which protects 
Landowners from potential future loss of value of the land affected by the Easement. We accept 
that compensation at the point of entry should be based on current use value, but unlike other 
CPO schemes where infrastructure may assist in future planning opportunities on retained land, 
NG’s project has a significant detrimental effect on future planning under or near to the 
apparatus. NG have currently offered vague wording for such a clause if land is already or 
highly likely to be designated within a Local Plan and only for a short period of up to 5 years. 
Their position is that unless we can demonstrate a settled intention to develop, there is no 
potential for that land in perpetuity. Taking account of current Government Policy, the Secretary 
of State will be aware that planning opportunities can change rapidly such as those outlined in 
the recent White Paper. If the land has no planning potential for the foreseeable future, there 
should be no issue with including such a clause.  
 
National Grid Gas Transmission has always included a development clause. Under the 
standard documents drafted for gas transmission for any Nationally Significant Infrastructure 
development is covered under Schedule 3 to the Deed and states the following: 
 

SCHEDULE 3 

(Compensation in respect of restrictions on certain development) 

1. The parties, acting in good faith and using all reasonable endeavours and expeditiously 

shall seek to agree how best to accommodate any development proposed by the 

Grantor on land subject to this Deed and adjacent land owned by him.  Accordingly, if at 

any time: 

1.1 permission (otherwise than by a development order) is granted under Part III of the 

Town and Country Planning Act 1990 for development which consists of or includes 

building operations which the Grantor is prevented from carrying out by the Grantor 

Covenants or the Grantor can demonstrate that but for the Apparatus such permission 

might reasonably have been expected to be granted; 

The full details of Schedule 3 are attached to this letter. 
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Even if the easement granted is time limited it will not compensate an owner for any 
development potential that may arise in 20 years from now. The NFU would like to see that the 
DCO only gives powers for a time limited easement of 80 years and that a development clause 
is included in the DCO.  

 
3. Status of Voluntary Agreements with landowners. 
 
The NFU and agents acting for landowners believe that due to NG and its agents Fisher 
German have been unwilling to enter into proper negotiations on the Heads of Terms, the 
Option and the Deed. As a result none of the aforementioned agreements have been signed by 
landowners under a voluntary arrangement other than three landowners where only access is 
being taken. The compensation offered for the rights sought for this access is reasonable and 
due to small amounts of land involved the restrictions were not deemed to be unreasonable. 
Therefore these three landowners have signed agreements. Please see appendix 2 which 
highlights the 21 landowners and occupiers, which agent they are represented by and who have 
not yet signed any voluntary agreements.  
At appendix 3 the NFU has set out all the issues that have arisen due to what we believe is a 
lack of negotiation and we have also set out the written submissions which cover the concerns 
raised by the NFU. 
 
The NFU asks the Secretary of State not to approve the DCO until proper negotiations have 
taken place. If the Secretary of State approves the DCO that the easement rights approved are 
time limited, the DCO covers future development and the wording in regard to the restrictive 
covenants is amended. 

 

Yours sincerely 
 
 
 
 
 
Louise Staples  
 
Senior Rural Surveyor 
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Appendix 1 

SCHEDULE 3 

(Compensation in respect of restrictions on certain development) 

 

The parties, acting in good faith and using all reasonable endeavours and expeditiously shall 

seek to agree how best to accommodate any development proposed by the Grantor on land 

subject to this Deed and adjacent land owned by him.  Accordingly, if at any time: 

 permission (otherwise than by a development order) is granted under Part III of the Town and 

Country Planning Act 1990 for development which consists of or includes building operations 

which the Grantor is prevented from carrying out by the Grantor Covenants or the Grantor can 

demonstrate that but for the Apparatus such permission might reasonably have been expected to 

be granted; 

 the Grantor cannot reasonably implement the said permission or a variation of such permission of 

equivalent value, which might reasonably be expected to be granted in another part of the 

Grantor’s Land because of the Grantor’s Covenants; and 

 the principal amount of compensation which would have been payable in respect of a compulsory 

acquisition by the Grantee of the Rights, following a notice to treat served on the date of the grant 

of the said permission exceeds the Payment (calculated without reference to the prospect of any 

such operations), 

then subject to the provisions of this Paragraph the Grantee will pay to the Grantor a sum equal 

to the excess referred to in Paragraph 1.3 of this Schedule (“the Excess Payment”) 

The Grantor shall give written notice of a claim for an Excess Payment to the Grantee providing 

such information as the Grantee may reasonably request in writing  

There will be deducted from the Excess Payment an amount equal to any sum previously so paid 

in respect of the same land. 

Any compensation paid by the Grantee to the Grantor under the provisions of section 23 of the 

Land Compensation Act 1961 (as inserted by section 66 of and Schedule 14 to the Planning and 

Compensation Act 1991) shall be deducted from any further or additional compensation payable 
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by the Grantee to the Grantor pursuant to this Schedule 3 or Clause 9 (Incorporation of the 

Mining Codes) of this Deed. 

 Rather than paying compensation referred to in Clauses 1 to 4 of this Schedule, the Grantee may 

elect by written notice to the Grantor such notice to be served as soon is as reasonably 

practicable: 

 to carry out at its own cost reinforcement works of protection to the Apparatus enabling the 

development to be carried out; or 

 to divert the Apparatus along a route over the Grantor’s Land to be agreed with the Grantor or 

failing agreement as shall be determined by the provisions of Clause 7.2.3.(b); and 

 in determining the route of any such diversion the Grantee shall expeditiously consider how best 

to accommodate the development proposed by the Grantor and shall endeavour to work with the 

Grantor to a solution that maximizes the benefits and minimizes the costs of diversion; and 

 as soon as reasonably possible the Grantor will enter into a supplemental deed of grant of rights 

with the Grantee either where an Excess Payment is to be paid or the Grantee agrees to lay the 

said main or pipe in its diverted position in through under upon or over a strip of land of the same 

width as referred to in Clause 1.7 in the Particulars and in both cases the said deed of grant shall 

be in similar terms to this Deed save that no payment shall be payable for the said rights other 

than loss of crop or other damage caused to the occupier nor shall the said deed of grant contain 

terms equivalent to Paragraphs 1 to 5 of this Schedule and the Grantee shall pay the Grantor’s 

reasonable surveyors fees and solicitors costs incurred in such grant; and 

 as soon as reasonably practicable following the completion of the said deed of grant of rights 

referred to in Paragraph 5.4 of this Schedule the Grantee will relay the Apparatus along the 

diverted route or if the Grantee elects lay a new main or pipe and all necessary apparatus 

ancillary thereto along the said diverted route and at the further election of the Grantee remove or 

abandon purge and make safe the original Apparatus making good all physical damage or injury 

occasioned to the Grantor’s Land in the course thereof or pay compensation for all physical 

damage or injury not made good. 
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Appendix 2 

Voluntary Agreements Signed by Landowners 

Landowner Occupier  Agent    Agreements signed 

Church Commissioners       Ed Lattimer, Strutt and Parker   Not signed. 

St Johns College             Will Gray, Savills              Not signed. 

Powell Cotton Settled Estate    Tom French, btf              Not signed 

The Kings School, Canterbury    Tom French, btf         Not signed 

     Quex Park Estates Co. Ltd Tom French, btf   Not signed 

    DH Clifton and Ian Smith  Tom French, btf   Not signed 
 
Mrs J Batchelor, Messrs J&E 
Batchelor trading as JE Batchelor & Sons   Mark Chandler, Finn’s   Not signed 
 
Baxter Farms Ltd & GG Baxter 
Holdings       Mark Chandler, Finn’s   Not signed 

DM Botting  Mark Chandler, Finn’s   Not signed 

Goldstone Farms      Mark Chandler, Finn’s   Not signed 

Miss Nicola Dyas & Dyas Mark Chandler, Finn’s   Not signed 
Farms (1988) Ltd 

 
PB Headley, DMP Headley &  
PB Headley & Son     Mark Chandler, Finn’s   Not signed 
 
Lawrence & Sons      Mark Chandler, Finn’s   Not signed 

BE Lawrence  Mark Chandler, Finn’s   Not signed 

FW Mansfield      Mark Chandler, Finn’s   Not signed 

RP, GJ & DJ O’Brien Mark Chandler, Finn’s   Not signed 

Mr P Smith and Trustees of 
the Michael Smith 1988 Family Trust   Mark Chandler, Finn’s   Not signed 
 

St Nicholas Court Farms     Mark Chandler, Finn’s   Not signed 

BB Stephens & Son     Mark Chandler, Finn’s   Not signed 

Mr M Wilkinson  Mark Chandler, Finn’s   Not signed 
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Appendix 3 

Negotiations on a Voluntary Agreement 

 

The NFU stated in its written submission to the Planning Inspectorate on 26th October 2016 that 

no negotiation had taken place to date to secure the easement by voluntary negotiation, that it 

was felt that NG were relying on the fact that they will receive compulsory powers and any 

negotiations which had taken place were of a very light approach. 

It was stated how any meetings which had taken place with landowners and their agents really 

only covered what NG were intending to do, the land needed and the location of the proposed 

pylons. Landowners and agents did feedback to NG asking for locations to be changed and in 

all cases it is understood that NG has only changed the location of two pylons which was 

reported at one of the oral hearings. As stated in the submission this means that NG have not 

tried to reduce the impact on landowners and their farm businesses.  

The NFU first got involved with this proposed scheme due to members complaining about the 

lack of information forthcoming from NG. This was back in January 2016. The NFU and agents 

acting did manage to have a meeting with NG in February 2016 when many practical issues 

were raised along with concerns over the heads of terms which had been sent out to 

landowners on 23 December 2015. The heads of terms were not satisfactory with no detail 

included and as stated in our letter dated 2nd June as professionals acting the land agents could 

arguably have been negligent if they had advised their clients to sign the heads of terms 

offered.  

It then took NG until April 2016 to be willing to meet the NFU and agents acting to discuss the 

heads of terms, and the standard option and deed which NG were hoping landowners would 

sign up to. At the end of this meeting NG stated that they thought the heads of terms sent out in 

December 2015 were acceptable and would not be willing to enter into negotiations on the 

terms.   

As stated in the written submission it took until after the first DCO hearing for NG to make 

contact and request a further meeting with the NFU and agents. The meetings were held on 8th 

September and 22nd September. Mainly practicable issues were covered and only after a further 

request from the NFU did the heads of terms get looked at. As stated in this letter this is when 

we were told that NG would not consider a development clause.  

It was also then raised that we were not happy with the compensation being offered under a 

voluntary arrangement which is as stated under the Land Rights Strategy (LRS). NG were not 
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prepared to enter into any negotiations on the terms offered under the LRS or offer any detailed 

evidence as to how the compensation offered on a per pylon basis had been calculated.    

A meeting was held in London on the 7th November 2016 to discuss the LRS but again at the 

meeting NG were not prepared to enter into any negotiations or give evidence to how the 

payment rates had been calculated. NG did confirm that they would commission a report which 

they did and which we received on 23rd December covering the voluntary arrangement. Again 

this set out no detail as to how the pylon payments in the LRS had been calculated but clarified 

how a claim for compensation may be considered at the Upper Tribunal. 

Due to the NFU’s concern over the payments offered under the LRS the NFU sought Counsel 

Opinion.  

No requests have been made by NG for a meeting to take place between the NFU and agents 

acting since the end of the examination to try and agree any of the voluntary agreements put 

forward by NG. On the1st March 2017 NG did send out a letter to all landowners affected this 

confirmed that the examination process had finished and included a brief of ‘Frequently Asked 

Questions’. This stated that NG would only be willing to enter into Option Agreements up until 

the 8th June the original date for confirmation by the Secretary of State for the DCO. Further that 

NG could only commit to payments as offered in the Heads of Terms which included incentive 

payments as stated under the LRS but no mention of being willing to enter into negotiations on 

the payments.  

NG made contact with the NFU on 26th April 2017 and explained that NG had reviewed their 

LRS and would like to discuss the details with us.  We were hoping that the new LRS would be 

sent to us and the agents and that we would be able to feed back our comments. This did not 

happen and without any form of prior consultation letters with the new LRS were sent direct to 

all landowners affected on Thursday 11th May 2017. A few changes have been made to the LRS 

payments but again no evidence is forthcoming from NG on how the new payment rates have 

been calculated. 

 


