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1 These Final Written Submissions on behalf of South East Water (SEW) provide a brief 

summary of SEW's position as at the close of the examination.  They do not seek to rehearse 

all of the points that have been set out in detail in the written and oral representations made 

during this examination process. SEW is confident that the Examining Authority will be very 

familiar with the detail of SEW's case, which is set out fully in the written material, and that 

repetition is not necessary.

Introduction

2 SEW has adopted a consistent position in relation to the Richborough Connection Project

(RCP) Development Consent Order (Proposed DCO) and the impact the RCP will have on 

the reservoir proposed on SEW's land in Broad Oak in Kent (Reservoir).  Through its actions 

ahead of the submission of the application, and thereafter, SEW has done all that it 

reasonably can both to alert the Applicant to the problems caused by the proposed routing of 

the RCP, and to seek to identify how the RCP could be delivered without prejudice to the 

Reservoir.

3 In the years leading up to the submission of the Proposed DCO application, SEW confirmed 

to the Applicant that the best solution would be to honour a 'hands off corridor'. This approach 

was rejected by the Applicant, and it is now clear from the evidence that it chose to reject that 

approach on the basis of a wholly inadequate assessment and understanding both of the 

impact the RCP would have on delivery of the Reservoir, and the importance of the Reservoir 

for the carrying on of SEW's statutory undertaking and meeting the need for reliable and 

sustainable source of water in the public interest. In the light of the evidence that the 

examination has heard, it is hard to imagine that the Applicant would have chosen to pursue 

the RCP as proposed had it taken the necessary steps properly to inform itself in relation to 

those matters beforehand.  

4 The consequences of the Applicant's under-informed decision-making are reflected in the 

substantial time and effort that has subsequently had to be expended by all parties (including 

the Examining Authority) in the examination process. None of that ought to have been 

necessary if the pre-application process had been undertaken with an appropriate degree of

care and diligence on the part of the Applicant in order to understand the likely consequences 

of its choice of route and technology in this section of the RCP before making its decision.

5 SEW has also sought to do what it reasonably can to assist the Applicant in finding a way in 

which the two projects can be made to co-exist (with minimum disruption to the timing of the 

RCP) by identifying proposed alternative routes and technologies for this section of the RCP.  

Had the Applicant taken one of these alternatives up in its application (either as the basis of 

the application or as an alternative within the scope of the application), this would have 

greatly assisted in resolving SEW's concerns about the ability for the RCP and the Reservoir 

to co-exist.  It chose not to do so, although it is of course open to the Examining Authority to 

recommend to the Secretary of State that it should be invited to reconsider this decision or 

face the refusal of its application.   It remains SEW's position that an alternative route is 

required to safeguard the Reservoir as detailed in paragraphs 226-250 of REP2-099, and that 

this would be the right decision to take if the Secretary of State wanted to ensure that both 

projects could proceed.  Any short-term delay in the delivery of the RCP would be more than 

offset by the significant public interest benefits of enabling the Reservoir to be delivered and 

to serve the long-term needs of this part of the South East for a sustainable and secure 

source of water.
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Interactions and impacts

6 SEW's evidence to the examination has demonstrated that the effect of the new overhead 

power lines and three new pylons on the Reservoir Land, as well as the rights that the 

Applicant seeks to acquire by compulsion over multiple parts of that land, would cumulatively 

result in the Reservoir and its essential environmental mitigation being undeliverable.

7 As has been explained, the issues raised by SEW during this examination are, taken 

together, likely to be 'showstoppers' (see REP7-038 paragraph 3). This is simply the factual 

position; if there were a compromise or solution, SEW, the Applicant and their teams of 

experts would have found it.  It has been made clear throughout that SEW has no interest in 

preventing the RCP, nor any commercial advantage in pursuing this objection.  SEW's sole 

aim is to protect the Reservoir so as to ensure the proper discharge of its important statutory 

functions in the public interest.

8 The belated (and reluctant) efforts made by the Applicant to consider moving the Pylons 

within the Order Limits have not been successful in identifying a solution, for the reasons 

explained in SEW's deadline 7 documents (REP7-029 and REP7-035).  In short, they have 

served to underline the limits of what can be achieved without making a change to the 

Proposed DCO, and the good sense of the alternatives that SEW has been urging the 

Applicant to adopt.

9 Similarly, efforts to agree protective provisions have not produced a solution.  As SEW's 

Deadline 8 response to REP7-008 and paragraphs 9 -18 and 33-46 of REP7-029 and REP7-

036 explain, there are crucial differences between the parties, and the Applicant's proposals 

simply fail to deal with the substantial difficulties it has brought upon itself and upon SEW.

10 Having regard to the totality of the evidence and the submissions that have been made during 

the examination, the Examining Authority and Secretary of State have not been provided with 

a satisfactory solution that gives confidence that both projects would be able to proceed, other 

than through an amendment to the RCP to incorporate one of the alternatives that SEW has 

promoted.     

The key statutory and policy tests

11 The key statutory and policy tests have not been satisfied by the Applicant in this case.

Consultation

12 For the reasons set out in SEW's Adequacy of Consultation Response (AoC-007) and Written 

Representations (REP2-099) the Applicant failed properly to consult having regard to the 

potential impacts which the Proposed Development would have on the Reservoir, and failed 

properly to consider alternative options which would have avoided such detrimental impacts.  

The consultation process was manifestly inadequate and did not comply with the 

requirements of Part 5 Chapter 2 of the Planning Act 2008 and DCLG Guidance.  As SEW 

has consistently made clear, this demonstrably flawed consultation process would provide a 

basis for a statutory challenge to the Proposed DCO should it be made (see REP2-099 

paragraph 89(e)).

Section 104 of the Planning Act 2008

13 Approval of the RCP would not be consistent with the policies of National Policy Statement 

EN-1 and EN-5.  Thus the presumption in section 104(3) of the Planning Act 2008 would be 

for the application to be refused.
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14 Even if, contrary to SEW's case, the Secretary of State was satisfied that the policies in EN-1 

and EN-5 were met, it is clear that the adverse consequences of the Proposed Development 

would outweigh its benefits.  Refusal would therefore be appropriate applying section 104(7).

15 That conclusion is reinforced in circumstances where with a small adjustment to the Proposed 

Development, all of the benefits on which the Applicant relies can be delivered without 

prejudicing SEW's ability to deliver the Reservoir in the long term public interest (see REP2-

099 paragraphs 170-185 and 192-197, REP3-036 Appendix 2, REP4-042 paragraphs 73 to 

82, 98 to 110, REP5-051 paragraphs 12 to 23).

16 The application for development consent should therefore be refused.

Sections 122 and 127 of the Planning Act 2008

17 There are two insuperable obstacles to a decision approving the proposed compulsory 

acquisition of the extensive rights sought over SEW's land.

18 Firstly, there is no compelling case in the public interest for the acquisition of rights over the 

Reservoir Land which would prevent the Reservoir coming forward.  The need that is relied 

upon to justify such powers is capable of being met by alternatives to the Proposed 

Development that would involve much less harm to private and public interests and would be 

entirely consistent with the NPS.  There is no obstacle to delivery of the alternatives. In those 

circumstances the Applicant cannot satisfy the section 122(3) condition, and powers of 

compulsory acquisition should not be granted.

19 Secondly, the new rights that the Applicant seeks to create over the Reservoir Land cannot 

be created without serious detriment to the carrying on of SEW's statutory undertaking.  The 

tests in section 127(6) have not been (and cannot be) met in this case.

20 These issues are addressed in more detail in REP2-099, REP5-040 paragraphs 6 to 22 and

42, REP6-038 and REP6-040-049.

Protective Provisions

21 SEW has proposed a number of amendments to the Protective Provisions in the Proposed 

DCO to allow sufficient protection for its general apparatus (subject to SEW's proposed 

wording for the Protective Provisions being accepted into the Proposed DCO if granted) and 

to alleviate some of the impacts the RCP will have on the Reservoir. 

22 SEW has engaged in discussions on the Protective Provisions without prejudice to its in-

principle objection to the Proposed DCO and to its position that serious detriment to the 

carrying on of its undertaking within the meaning of section 127 of the Planning Act 2008 

would be caused by the proposed compulsory acquisition of rights over the Reservoir Land.

23 SEW's position in relation to the alternative sets of Protective Provisions is set out in REP7-

029 paragraphs 9 to 18, and 33 to 46,  REP7-036 and its response to REP7-008 submitted at 

Deadline 8.  In short, SEW's proposed wording would significantly improve its position 

compared to the DCO as drafted, but it would not be enough to overcome its objection or to 

remove the serious detriment arising.  Even if SEW's protective provisions were included, it 

would remain likely that the effect of the RCP would be to prevent the delivery of the 

Reservoir. 

24 The Applicant's set of proposed Protective Provisions expressly contemplates the exercise of 

the powers sought in the DCO so as to prevent delivery of the Reservoir because it is said 
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this may be "reasonably required in order to protect the integrity and safe and efficient 

operation of the authorised development or for the protection of the statutory undertaker's 

statutory undertaking" (REP7-003 Schedule 14, Part 5, paragraph 56). Accepting the 

Applicant's provision necessarily implies an acceptance that it has not been established that 

the two projects can co-exist - and thus that preventing delivery of the Reservoir could not be 

'reasonably required' for those purposes.  An Order that included the proposed powers of 

compulsory acquisition and was made subject to the Applicant's proposed Protective 

Provisions would inevitably give rise to serious detriment to the carrying on of SEW's 

undertaking, and could not therefore be made because of the effect of section 127(5).

Conclusion 

25 The Applicant failed to have proper regard to the Reservoir during the consultation, route 

selection process for, and development of, the RCP.  

26 The interactions between the RCP and the Reservoir mean that the Reservoir is unlikely to be 

able to come forward and, if it is not prevented, providing the Reservoir under the RCP route 

will inevitably increase the time, cost and risks of the project and will cause significant 

constraints to design. The end result, in either scenario, being serious detriment to SEW's 

ability to carry on its statutory undertaking.

27 SEW therefore respectfully invites the Examining Authority to recommend to the Secretary of 

State:

(a) that the application for the Proposed DCO is refused; and/or

(b) that the Proposed DCO should not include provision authorising the compulsory 

acquisition of rights over the Reservoir Land; and/or

(c) that the Applicant be encouraged to apply to amend the Proposed DCO to incorporate 

one or more of SEW's proposed alternatives, failing which the application for the

Proposed DCO should be refused.

28 In the alternative, and without prejudice to SEW's in-principle objection to the Proposed DCO, 

the Examining Authority is respectfully invited to recommend that if the Proposed DCO is to 

be made, it should only be made in a form that includes SEW's proposed Protective 

Provisions.




