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Application by National Grid Electricity Transmission Plc for an Order granting Development

Consent for Richborough Connection Project

Planning Inspectorate Reference No: EN020017 Richborough Connection Project

Representation No. 14

Appendix 9 to Summary of South East Water's Oral Representations made at the Compulsory

Acquisitions Hearing on 19 and 20 October 2016

Note on Serious Detriment to SEW's Undertaking
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PART A - Introduction

1 This note is submitted on behalf of South East Water (SEW) in summary and support of the

oral submissions made in relation to the application by National Grid Electricity Transmission

Plc (Applicant) for the Richborough Connection Project (RCP) Development Consent Order

(Proposed DCO) given at the Compulsory Acquisition Hearing on 19 October 2016 (CA

Hearing).

2 SEW is a regulated water company that supplies drinking water to 2.1 million customers in

parts of Kent, Sussex, Berkshire, Surrey and Hampshire.

3 SEW, as a statutory undertaker, is responsible for developing and maintaining an efficient and

economical system of water supply within its area and must prepare a Water Resources

Management Plan (WRMP) every five years, taking into account the provisions of the relevant

river basin plans
1
.

4 The Water Framework Directive 2000 and the Water Environment (Water Framework

Directive) (England and Wales) Regulations 2003
2

(together referred to as WFD) place

requirements on SEW to protect existing water courses and in order to bring the Reservoir

forward, SEW must comply with the WFD and provide a suitable level of mitigation to

compensate for the significant change in landscape that the Reservoir will create, see

paragraphs 96-98 and 107-108 of REP2-099 for further details and REP4-054.

5 The current WRMP (the importance and status of which is covered in paragraphs 13-24 of

REP2-099 and in summary, is the statutory plan providing the vehicle for SEW's carrying on

of its undertaking in a way that is consistent with its statutory duties) identifies the reservoir at

Broad Oak (Reservoir) as the best way for SEW to provide an efficient and economical

system of water supply for East Kent.

6 The interaction between the RCP and the Reservoir and the extensive powers the Applicant

wishes to obtain in the Proposed DCO would result in the Reservoir being undeliverable for

the multiple reasons already set out in detail in SEW's submissions and supporting

documentation, see in particular, paragraphs 90-133 of REP2-099, REP4-053, REP4-054 and

the following documents submitted at Deadline 5; note on bird strike REP5-027, note on

requirement for flexibility in design REP5-044, the plans showing the areas impacted by the

proposed CA rights REP5-035 and 36, as well as the oral submissions made on 29 July 2016

REP3-034 and the 28 and 30 September 2016 REP5-040 and 41.

7 Even if the Applicant's position (that the Reservoir can come forward with the RCP in place

subject to some adjustments) is accepted by the ExA, this means, at the very least, that the

Reservoir design will be constrained and the cost, difficulty and risk involved with delivering

the Reservoir will increase.

1 See s.37 Water Industry Act 1991
2 See in particular Regulation 1
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8 For the avoidance of doubt, SEW's position remains that the Reservoir will be undeliverable

with the RCP in place. This position is further supported when the impact of the compulsory

acquisition powers the Applicant is seeking and the powers within the DCO itself are taken

into account, for details of the physical implications of these powers, please refer to the Table

detailing impacts of CA powers, submitted by SEW at Deadline 6 in support of the oral

submissions made at the CA Hearing. However, SEW has sought to address the key points

on the spectrum of possible outcomes, including the Applicant's position.

9 However, whichever position is accepted, the result is the same. The impact of the RCP on

the Reservoir will result in serious detriment to the carrying on of SEW's undertaking, either

because the Reservoir cannot be delivered at all or (taking the Applicant's position) the

optimum Reservoir cannot be delivered.

10 This detriment cannot be made good by SEW's using other land belonging to it or available

for acquisition by SEW, as, for the reasons set out in detail in paragraphs 13-42 of REP2-099,

the Reservoir site is unique and SEW does not have any other land on which the Reservoir

could be built and serve the required area, nor is any other land available for purchase on

which the Reservoir could be delivered. It is also not possible for SEW to acquire additional

land to deliver the mitigation required for the Reservoir. In undertaking the study of the

concept design for the Reservoir in 2014 (Stage 1-4 concepts study REP2-113 – REP2-119)

Jacobs considered alternative feasible routes for the mitigation required for the Reservoir

such as the river diversion and assessed whether the river diversion could be routed to the

north of the Reservoir. The conclusion was it could not due to the constraints of SSSI

woodlands (Blean Woods), the topography would result in an extremely wide and deep

cutting and the overall diversion length would be too great. Jacobs also examined feasible

routes to the south. The route selected goes to the north of the existing river from the offtake

and crosses to the south over the secondary embankment as this is the only feasible route

that avoids SSSI woodland which was a key constrain and concern of Natural England. It

would not be feasible to route the river further south due to constraints of Mayton Cottages,

Nook Farm and again the cutting would get wider and deeper. Additional land would not

alleviate these constraints to offer an alternative feasible river diversion route.

11 Alternative water supply options are available but the use of these alternatives would in

themselves result in serious detriment to SEW's undertaking as these options have been

established through the WRMP process as less efficient, more costly and of a higher socio-

economic impact.
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PART B - Reservoir Undeliverable

12 The Reservoir has been established (through the WRMP process as set out in detail in

paragraphs 13-42 of REP2-099) as the optimum way in which SEW can meet its statutory

duties to provide an efficient and economical system of water supply. The need for the

Reservoir and the water it would provide is undisputed.

13 If, as SEW believes to be the case, the RCP causes the Reservoir to be undeliverable SEW

will have to look at alternative ways in which it can supply water for the Canterbury District.

Alternatives such as desalination and effluent re-use are more expensive than other possible

options indentified and also feature low on customers' preferences. They are expensive

because of the high level of energy use and associated carbon costs
3
. These factors make

them unattractive, materially less satisfactory and more problematic for the purposes of the

carrying on of SEW's undertaking in accordance with its statutory duties, and clearly

something SEW must avoid where possible.

14 The WRMP process will have to be completed again to confirm with certainty what the

available alternative water supply options will be but it is not possible for one alternative

option alone to provide a supply of water which could match that which could be supplied by

the Reservoir.

Alternatives

15 The most likely alternatives based on the WRMP work carried out to date for the Canterbury

District are desalination and effluent reuse with the disadvantages being:

 They cost more in £/Ml = more cost to customers: effluent re-use £2,857/Ml;

Desalination £2,293/Ml and the Reservoir £2,165/Ml. (see Appendix 10 to the

Summary of the Oral Representations, 19 and 20 October)

 The high energy cost of treatment processes: Variable Opex Effluent re-use £390/Ml;

Desalination £271/Ml and the Reservoir £65/Ml. (see Appendix 10 as above)

 A lower capacity for meeting peak period demand. A 36m AOD reservoir can deliver

22 Ml/d of peak period capacity, compared with just 16.2 Ml/d for effluent re-use and

8.4 Ml/d for desalination alternative. (see Appendix 10 as above)

 Higher carbon emissions and carbon cost. Annual carbon costs are: reservoir

£29k/annum, effluent re-use 351k/annum and desalination 166k/annum. (see

Appendix 10 as above)

 No recreational or environmental benefits because the sites for re-use and

desalination have no recreational value. All the benefits delivered by the Reservoir

are lost. The Reservoir also introduces scope for indirect business and employment

opportunities.

3 See REP2-109 (Statement of Response to WRMP Consultation Appendix 2 Table 8G)
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16 In addition to being more expensive and higher in carbon cost, the use of alternatives would

require SEW to acquire land or at least rights over land on/under which to provide the

alternative supply methods. There is no guarantee SEW would be able to secure appropriate

sites or rights and even if this is a possibility this would cause delay to SEW providing water

supply and increase the costs of doing so. SEW will no longer be using its own land for the

water supply but will have to factor in the time and cost of acquiring land and or rights to allow

them to provide alternative supply options (assuming such land and rights can be obtained).

17 This position is also supported by the EA who confirm in the Statement of Common ground

with the Applicant submitted at Deadline 5 (Document 8.4.1(B) Table 4.1.1 REP5-007 page

36 and in the last paragraph 3 of REP5-056 that "the implication, should the Reservoir no

longer be considered feasible, is that alternatives would need to be explored. These may be

more costly, less sustainable, involve less proven technologies and take longer to implement.

Alternatively, alterations may be required of the pylon route, which, once constructed, would

be expensive."

Volume of Water Supply

18 The National Long Term Planning project reported in September (see Appendix 8 to the

Summary of the Oral Representations, 19 and 20 October) that:

 There is a 12% chance that a 60 day or greater severe demand restriction (stand pipes

and rota cuts) event could occur over the course of the next 25 year period unless

resilience levels are increased (see Appendix 8: page 158, Table 8.5.1.1);

 Risk can only be managed through proactive investment as the risk from severe droughts

already exists, and rate of change due to climate change cannot be monitored (see

Appendix 8: page 158, Table 8.5.1.1);

 It is recommended increased levels of investment be made in the short, medium and long

term (see Appendix 8: page 158, Table 8.5.1.1);

 The most appropriate strategy for south east to be a combination of local options and

transfers including the Reservoir (see Appendix 8: page 188, paragraph 10.2.2.6).

The necessity to use more expensive and inefficient supply methods to achieve the required

supply levels and the loss of up to 22 Ml/d of water supply delivered by the Reservoir in a time

during which SEW are being required to plan beyond a 25 year period and to consider

management of more extreme ‘plausible’ droughts than have been observed in the historical

record (see paragraphs 22-40 of REP3-035 for further details) represents a serious detriment

to the carrying on of SEW's undertaking because it runs directly contrary to SEW's duty to

develop and maintain an efficient and economical system of water supply (emphasis added) and

makes it significantly harder for SEW to carry on its undertaking consistently with that duty.
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19 This position is also supported by the EA who confirm in the Statement of Common ground

with the Applicant submitted at Deadline 5 (Document 8.4.1(B) Table 4.1.1 REP5-007 that

"given revised population forecasts, a minimum deficit of approximately 25Ml/d will be

experienced within this part of East Kent [supply zone 8] by 2040. With a proposed yield of

13.5Ml/d Broad Oak Reservoir will be integral to meeting future demand; given current rates

of population growth, previous small scale solutions employed to maintain supply are no

longer viable alone."

Additional Impacts

20 The loss of the Reservoir would also mean that a lot of the work carried out in the previous,

current and for the future WRMP becomes redundant and additional work will be required to

confirm and analyse the appropriateness of alternatives and the details of what is required to

deliver them, again adding cost and delay to much needed water supply in the Canterbury

District.

21 The loss of the Reservoir and the serious detriment it would cause will extend beyond SEW

alone. The Reservoir forms part of a regional water resources strategy
4

and the inability to

deliver the scheme will have knock on effects to other water companies in the south east

region, for example Affinity who have already started enquiries regarding a future supply from

the Reservoir (see REP2-100).

22 For the avoidance of doubt, it is also SEW's position that if the flexibility for the Reservoir

design is constrained the likely result would be the Reservoir becoming undeliverable. This

would also result in serious detriment to SEW's ability to comply with its undertaking for the

reasons set out above. For further details on this point please see REP3-035 which provides

details on why SEW need to retain the ability to provide up to a 36m AOD reservoir and the

note on the requirement for flexibility in design, focusing on the river diversion and fish pass

submitted at Deadline 5 REP5-044 as well as REP4-053 and REP4-054 on the details of the

planting and habitats SEW need to be able to deliver if the Reservoir can come forward.

PART C - Reservoir Flexibility and/or Size Compromised

23 If, as the Applicant believes to be the case, the Reservoir is able to come forward but is

constrained, the serious detriment detailed above will still apply but the precise extent of the

detrimental effect on the carrying on of SEW's undertaking would depend on the size of

Reservoir that can come forward, the amount of water supply lost and the level of supply that

SEW would be required to obtain from alternatives. However, it is SEW's position that, any

constraint on SEW being able to use its own land to provide the largest (and therefore most

efficient) water supply (see paragraphs 8 and 13 of REP3-035) involves serious detriment to

its undertaking.
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Additional risk, cost and time

24 In addition to the alternative supply issues detailed above, and the fact that the 36m AOD

Reservoir is SEW's most cost effective solution to deliver the greater levels of resilience now

required, meaning anything that causes the Reservoir to be constrained below this top water

level will cause serious detriment by preventing SEW from providing the required water

supply to meet the level of resilience undertakers are being required to plan for, the Applicant

acknowledges in the topic based statement of common ground document (REP5-009) that,

"there are interfaces between the Reservoir and the RCP and that whatever the size of plant

used during construction, it will be necessary to work in close proximity to and under the

overhead line, which creates risk."

25 It is also agreed in REP5-009 that "for both projects to co-exist, either the RCP and/or

elements of the Reservoir ecological design will need to change with respect to the Sarre

Penn diversion channel and fish pass as well as in relation to the woodland and riparian

habitat management and its eventual vegetation community."

26 Finally, it was agreed in REP5-009 that "it would not be possible to allow unmanaged

woodland (including that within the riparian corridor) beneath the RCP OHL route".

Unmanaged and connected woodland and associated riparian habitats are fundamental to the

mitigation required for the Reservoir.
5

27 It is therefore established that the RCP impacts on the SEW's undertaking by making the

delivery of the Reservoir more dangerous, expensive and time consuming, all of which would

be seriously detrimental to SEW's ability to provide an efficient and economical system of water

supply.

28 Taking the risk of working under the OHL, SEW are likely to have a smaller pool of

contractors to work with, as many will not be comfortable carrying out extensive works (the

construction of the Reservoir) and regular maintenance work (to manage planting) under high

voltage overhead lines. The work to be carried out will also take longer due to the inability to

use certain plant and equipment during both the construction (due to the OHL) and during

maintenance of planting under the OHL (due to the OHL and the need to protect the habitats

created for the mitigation required for the Reservoir). Finally, due to the bespoke nature of the

work and the increased time it will take, costs will inevitably be higher.

29 In relation to the woodland and riparian planting required to mitigate the Reservoir. If the RCP

is in place, the most appropriate way to create the habitats and shading required at the

Reservoir site will be prevented. The presence of the RCP OHL means that SEW would not

be able to simply leave woodland as effectively unmanaged (meaning only very minimal

maintenance carried out approximately every 5-10 years just to ensure the safety of the

woodland and for conservation management purposes). Instead SEW would need to enter

4 Incorporating the provisions of the relevant river basin plans in accordance with s.37 Water Industry Act 1991
5 See paragraphs 2.1, 2.2.3,2.4.1 and 2.4.2 of REP5-009 (document 8.4.11.1(A) submitted at Deadline 5
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into the woodland on a regular basis (the Applicant in REP5-016 paragraph 1.11 states

annually) to ensure minimum clearance distances and exclusion zone areas are kept clear. It

is also anticipated (in REP5-016 paragraph 1.11) that trees could be managed on an

individual basis to ensure the required habitats and shading are maintained. It is SEW's

position that it will not be possible to maintain the required habitats and shading with the RCP

in place but if the Applicant's positions is accepted the result would still be a serious detriment

to SEW's ability to perform its undertaking. This is because the bespoke nature and increased

frequency and risk (working under OHL) of the maintenance work will inevitably cause the

running costs of the Reservoir to be much higher than SEW's preferred approach which

would be possible if the RCP was not in place. This results in the Reservoir being less

economic and therefore causing a serious detriment to SEW's ability to provide an efficient

and economical water supply.

30 Jacobs have concluded that if it were possible for the Reservoir to come forward with the

RCP in place (which on the available evidence is not the case), the estimated additional cost

to SEW of providing the Reservoir is between £8,400,000 (36m AOD) and £10,500,000

(32.5m AOD) depending on the final size of the Reservoir (see REP2-099 paragraphs 226-

250 and Appendix documents for further details).

Funding

31 The fact that the delivery of the Reservoir will be more expensive means that there is likely to

be a large gap in the level of funding SEW is able to obtain and the amount of cost that will

ultimately be pushed down to customers, again causing a serious detriment on SEW's ability

to provide an efficient and economical water supply.

32 For details of funding issues please see pages 2 and 3 of REP3-036. In summary, funding is

determined by Ofwat using several models that take into account investment priorities. The

last business plan Ofwat approved relied on supply and demand deficit (expressed in million

litres per day (Ml/day) as the main driver to set levels of WRMP investment. This approach

left SEW's WRMP programme for the current period underfunded by approximately £10

million. Ofwat will assess the viability of schemes based on the cost of similar schemes that

have been delivered in the past and require efficiency savings to be made. This means that

any additional cost arising from the RCP will make securing the right level of funding for the

Reservoir more challenging, contributing to the serious detriment caused to SEW's

undertaking as this is another factor which will increase the costs of the delivery of the

Reservoir.

PART D - Conclusions

33 Section 127 of the Planning Act 2008 provides that land owned by statutory undertakers

(such as SEW) for their statutory purpose is to be afforded additional protection from

compulsory acquisition. The Reservoir site is unique and the only place in which the

Reservoir can be created for the reasons set out in paragraphs 13-42 of REP2-099. The
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rights which the Applicant seeks to obtain under the Proposed DCO cannot be granted

without serious detriment to SEW's undertaking (for further details on the physical

incompatibility issues between the CA rights and the construction of the Reservoir please see

the Table detailing impacts of CA powers provided by SEW at Deadline 6). No other land is

available to SEW which means that the detriment can be made good. Therefore, the tests set

out in section 127 of the Planning Act 2008 cannot be met.

34 SEW strongly objects to the proposed compulsory and permanent acquisition of rights over its

land the result of which will cause serious detriment to SEW's ability to carry out its statutory

functions to provide an efficient and economical water supply.


