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Application by National Grid Electricity Transmission Plc for an Order granting Development 

Consent for Richborough Connection Project 

Planning Inspectorate Reference No:  EN020017  

Representation No. 14  

Written Summary of the Oral Representations made by South East Water at the Issue Specific 

Hearing held on 30 September 2016 at Canterbury Lodge, Canterbury. 
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Introduction  

1 This document summarises the case put forward by South East Water (SEW) at the issue specific 

hearing (ISH) to consider the landscape, visual and biodiversity effects of the application including 

alternatives. The hearing opened at Canterbury Lodge at 10.00am on Friday 30 September 2016.  

2 The ISH was not specifically dealing with the effect of the application by National Grid Electricity 

Transmission Plc (Applicant) for the Richborough Connection Project Development Consent 

Order (Proposed DCO) on the Broad Oak Reservoir Proposal (Reservoir). However, relevant 

issues did arise and the submissions given on such issues are summarised below.  

3 The agenda for the hearing was published on the Planning Inspectorate's website on 22 

September 2016.  The summary below deals with those agenda items in order.  

4 SEW were represented at the hearing by Hereward Phillpot Q.C. of Francis Taylor Building, 

Leading Counsel for SEW.  

Agenda Item 1-Welcome, introductions and arrangements for the hearing 

5 There were no comments on behalf of SEW in relation to agenda item 1.  

Agenda Item 2 – Landscape and Visual Methodology  

6 Only agenda item 2.4 (Distance of visual receptors from pylons and amenity assessment) 

had direct relevance to the Reservoir. 

7 In relation to item 2.4, Mr Phillpot confirmed that SEW would like clarity on the limits of deviation 

(LoD) in the Proposed DCO and how far the pylons can move up and down the line shown on the 

design drawings as a posed to side to side.   

8 In response Mr Humphries (leading Counsel for the Applicant) confirmed that there in nothing in 

the Proposed DCO to fix the horizontal LoD but that physical restraints would prevent unrestricted 

movement up and down the line. It was confirmed that the Applicant's experts would look into how 

much movement would be possible.  

Agenda Item 3 – Biodiversity  

9 There were no comments on behalf of SEW on the specific queries raised in agenda item 3.  

Agenda Item 4 – Alternatives 

10 Agenda items 4.1 (Consideration of alternatives in light of law and policy NPSs EN-1 and 

EN-5) and 4.2 (Extent and nature of harm) were taken together. Mr Humphries was asked to 

speak first and in response to this and the specific questions raised in agenda items 4.1 and 4.2 

Mr Phillpot confirmed the following. 
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11 A housekeeping point was made that the judgement referred to as an appendix to REP3-036 

(SEW's response to the Applicant's answer to Q1.12.40) was from the Court of Appeal decision 

and not the first instance planning court decision which it should have been.  Mr Phillpot 

confirmed that the first instance judgement would be submitted at deadline 5 (the Panel did not 

wish to see a hardcopy of the case during the hearing).    

12 SEW has set out its position on the consideration of alternatives in its written submissions (see 

paragraphs 170-185 and 192- 197 of  REP2-099 (SEW Written Representation) and REP3-036 

(SEW's written response to the Applicant's answer to Q 1.12.40), these points were not repeated.  

13 In view of what the Applicant has said at deadline 4 in its answer to Q 2.12.24 (REP4-014), there 

is a misunderstanding of SEW's position that required correction.   

a. The Applicant suggests that SEW accepts that it is only if the harm outweighs the 

benefits that SEW's alternatives become important and relevant.  That is not correct. 

b. SEW's position is set out clearly in REP3-036 (SEW's response to the Applicant's 

answer to WQ 1.12.40) but in summary: 

i. the relevance arises at the s.104(3) stage because of the relevant National 

Policy Statements (NPS) and the obligation to make a decision on the 

Proposed DCO in accordance with the NPS unless specific circumstances 

arise. The alternatives are also relevant when considering whether to grant 

the compulsory acquisition powers sought; 

ii. a decision to refuse the Proposed DCO taking account of SEW's alternatives 

would be in accordance with the NPS and thus s.104(3), as it is SEW's 

position (for the reasons detailed in particular in REP2-099) that the 

Proposed DCO is not in accordance with the NPS; 

iii. The word 'furthermore' in paragraph 14 of REP3-036 introduces SEW's 

second point that after alternatives have been considered in relation to 

s.104(3) , if relevant, the ExA should then go onto consider the alternatives in 

light of 104(7) which allows a decision which is not in accordance with the 

NPS guidance if the "adverse impact of the proposed development would 

outweigh its benefits"; 

iv. The ExA should take this staged approach as referred to in paragraph 15 of 

REP3-036 and the reference in parenthesis to REP2-099 (it was noted that 

the paragraph referenced is 137 when in fact it should be 136 which was then 

read out and states): 

"Section 104 (7) of the Planning Act confirms that even if (contrary to SEW's 
case) the Secretary of State was satisfied that the polices of EN1 and EN5 
have been met by the Proposed Development, a decision to refuse 
development consent would nevertheless be appropriate if the Secretary of 
State believes that the adverse consequences of the Proposed Development 
outweigh its benefits. It is SEW's position that even if the Secretary of State 
concluded that the Proposed Development is consistent with policies in the 
NPS, the risk to SEW's ability to deliver the Reservoir means that, if the 
Proposed Development is not amended, the adverse consequences of the 
Proposed Development outweigh its benefits." 
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14 Mr Phillpot went on to explain that the courts have identified a distinction between a 'mandatory' 

material consideration (i.e. one that the decision maker was obliged to take into account as a 

matter of law or policy) and a 'discretionary' material consideration (i.e. one that the decision 

maker was entitled to take into account if it was judged to be relevant). It is clear from the NPS 

guidance that in addition to the mandatory requirements to consider alternatives that SEW has 

identified, it is also for the ExA in its planning judgement to make a decision on whether 

alternatives are important and relevant considerations in this case more generally. This is a 

matter of discretion for the ExA and ultimately the Secretary of State.   

15 Mr Phillpot went onto confirm that in addition to the policy requirements identified in SEW's 

Written Representations, the circumstances in this case make the existence of alternatives 

important and relevant for the following reasons and the ExA were referred to REP2-099 

paragraphs 180-181: 

i. significant harm to public interest exists as a result of the proposed 

development (prejudice to the delivery of the much needed Reservoir); 

ii. The Applicant argues that the harm is outweighed by benefits, SEW does not 

agree, however; 

iii. The benefits of the proposed development can be delivered consistently with 

the NPS without giving rise to the harm to and connected with the loss of the 

Reservoir simply by adjusting the route or undergrounding the proposed 

development for a short stretch; 

iv. The NPS acknowledges poor route choice or failure to underground can lead 

to refusal; and 

v. Evidence of poor route choice (as set out in REP2-099) and the availability of 

an alternative that would be consistent with the NPS is necessarily an 

important and relevant consideration for the ExA and the Secretary of State 

when making a decision on the Proposed DCO.   

16 It was also noted that in relation to the Applicant's answer to Q1.12.40 the circumstances of the 

Proposed DCO and development are materially different to those which Mr Justice Ouseley was 

considering in the Thames Blue Green Economy case which the Applicant relies on. In that case, 

the alternative suggested was something which fell outside of what would be acceptable under 

the NPS - indeed the NPS had expressly ruled it out as something the ExA should consider (See 

REP3-036 Appendix 2 paragraph 10 (SEW Response to the Applicant's answer to Q.1.12.40)).  

17 SEW's position is that the alternatives it has put forward are necessary to allow the Reservoir to 

come forward and that, as drafted, the Proposed DCO causes harm which is not outweighed by 

the benefits of the proposed development. SEW's alternatives allow a way in which both the 

Reservoir and the proposed development can come forward and a significant negative impact of 

the proposed development removed.  

18 The Proposed DCO includes powers of compulsory acquisition (CA) and it was noted that in order 

to grant such powers, the CA guidance specifically requires that consideration be given to 
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alternatives (see REP2-099 paragraphs 138 -140), it was agreed that this issue will be discussed 

in more detail at the compulsory acquisition hearings but that this is not a discretionary point but a 

material consideration that the ExA and ultimately the Secretary of State has to take into account.  

19 The starting point with CA is an implicit and effective assumption that interfering with someone's 

property rights against their will is harmful and this is why the Planning Act 2008 provides that it 

requires compelling justification in the public interest.  Law and policy recognise that compelling 

justification and thus proportionality require consideration of whether alternative ways of achieving 

the objective exist which involve lesser or no interference with the rights affected. 

20 That does not require the ExA to go beyond the 'compelling case in the public interest' test or the 

CA Guidance, because both necessitate consideration of alternative and less intrusive means of 

achieving the objectives.  

21 The need to consider this issue is particularly acute where alternative and less intrusive means 

have been identified to the decision-maker. 

22 It was confirmed that although this doesn't mean the option with the least amount of impact must 

be used, it does meant that what is proportionate must be considered and as part of that 

assessment alternatives and the level of harm/impact caused by such alternatives will need to be 

addressed and consideration given to whether the proposed development can come forward in a 

less harmful way.  

23 In relation to agenda item 4.3 (the scope for alternatives which could satisfy the need and the 

extent to which the feasibility of these have been considered) Mr Phillpot raised four important 

contextual points: 

a. The Applicant chose to make its application at a time when it did not have a 

sufficiently clear understanding of the likely effects of the proposed development on 

SEW's ability to deliver the Reservoir.  This has been abundantly clear as the 

examination has proceeded. 

b. The Applicant could, and should, have ensured that it had a properly developed 

understanding of those impacts before settling on the scheme it would promote. 

c. If timing pressures compelled the Applicant to rush ahead regardless of that difficulty, 

the uncertainty as to impact should either have led to: 

i. choosing an undergrounding option for this section of the route, or giving the 

reservoir a wider berth, to ensure delivery of the Reservoir would not be 

prejudiced and to reduce the risk of refusal; or 

ii.  the Applicant presenting alternatives to the ExA panel to achieve the same 

objective.  As the Applicant's own letter to PINS in 20212 (REP4-047) 

explained: "This would help to ensure that nationally significant energy 

projects are not delayed where there are alternatives that can be acceptably 

accommodated". 

d. Having done neither of those things, it is not credible for the Applicant to now say that 

it should be excused the consequences of its poor and rushed decision to apply for 

the wrong option because changing course now would involve some delay. 



 

10-7190515-1/334927-2 
6 

Accepting that argument would create a very dangerous precedent, and moral 

hazard, because it would mean removing the risk identified in paragraph 2.2.1 of NPS 

EN-5, and the incentive to consider carefully the choice of route and whether to 

underground before applying. 

Agenda Item 5 – Mitigation and enhancement for landscape, visual and biodiversity effects 

24 There were no comments on behalf of SEW on the specific queries raised in agenda item 5.1, 5.3 

and 5.4. 

25 In respect of 5.2 the point was made that SEW's response would be the same as that at the ISH 

on 28 September (in summary that the policy referred to and the need for enhancement as well, is 

something that impacts on the planting SEW need to carry out and not the mitigation planting the 

Applicant has suggested) and the point was not repeated.   

Agenda Item 6 – Updating Statements of Common Ground  

26 . There were no comments on behalf of SEW on the specific queries raised in agenda item 6.  

END OF SUMMARY NOTES 

 


