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RICHBOROUGH CONNECTION PROJECT 

SECOND ISSUE SPECIFIC HEARING: DRAFT DEVELOPMENT CONSENT 
ORDER (DCO) 

27 SEPTEMBER 2016 

DISCOVERY PARK, BUILDING 500 (LAWRENCE SUITE), SPITFIRE WAY, 
SANDWICH, CT13 9FR  

 

1 Introduction 

1.1 This document summarises the case put by the Applicant, National Grid Electricity 

Transmission plc (National Grid), at the issue specific hearing into the Richborough 

connection project. The hearing opened at 10.00am on 27 September 2016 at Discovery 

Park, Building 500 (Lawrence Suite), Spitfire Way, Sandwich, CT13 9FR. The agenda for the 

hearing was set out in the Examining Authority’s letter published on the Planning 

Inspectorate’s website on 21 September 2016. In what follows, National Grid’s submissions 

on the points raised broadly follow the items set out in the Examining Authority’s agenda.  

1.2 Agenda item 1 was concerned with a welcome, introductions and arrangements for the 

hearing. 

1.3 Canterbury City Council (CCC), Dover District Council (DDC), Kent County Council (KCC), 

Thanet District Council (TDC), collectively “the Councils”, and the National Farmers Union 

(NFU) were also in attendance.  

2 Agenda Item 2: Statements of Common Ground (SoCG) 

Updates on the SoCG since Deadline 4 

2.1 The Examining Authority asked for any updates on the SoCG since Deadline 4. Counsel for 

National Grid confirmed that SoCG updates will be submitted at Deadline 5 for the Councils, 

the Environment Agency and the River Stour (Kent) Internal Drainage Board (IDB). 

Clarification was asked on the position of agreements with Southern Gas Networks and 

Southern Water. Counsel for National Grid explained that these will both be legal agreements 

between the parties, that discussions were continuing with both companies and confirmed 

that these agreements would not be submitted at Deadline 5. Counsel for National Grid 

agreed to submit an update on these agreements at Deadline 5.  

2.2 Ms Emer McDonnell of National Grid confirmed there would be a further update on progress 

with the Marine Management Organisation (MMO) SoCG at Deadline 5 if any matters were 

updated, or confirmation was received from the MMO that the outstanding matters could not 

be progressed further. She confirmed that National Grid submitted an updated SoCG at 

Deadline 4 which covered Requirement 17 of the draft Development Consent Order (DCO) 

and the deemed marine licence (DML). The following outstanding matters in the MMO SoCG 

were discussed: 
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Consultation with the MMO on the Construction Environment Management Plan 

(CEMP) and inclusion within the DML 

2.3 The MMO want to be consulted on the CEMP to ensure the CEMP does not conflict with the 

method statement. Emer McDonnell of National Grid confirmed that the CEMP has been 

submitted for examination and the MMO is able to provide comments on the CEMP if they so 

wished.  At the end of the examination the CEMP will be approved by the Secretary of State.   

MMO conditions in the deemed marine licence  

2.4 Emer McDonnell explained that the MMO requested that conditions should be placed on the 

DML to require details of works within the Mean High Water Springs to be approved by the 

MMO prior to commencement of such activities.  She confirmed that under the DML, National 

Grid has to agree with the MMO a detailed method statement before works can be carried 

out, and that additional conditions in the DML are not required. Discussions with the MMO on 

this are continuing.   

Mitigation for temporary closure of the River Stour 

2.5 Emer McDonnell explained that the MMO has requested that any mitigation measures 

associated with the temporary closure of the River Stour be secured as conditions in the 

DML. She confirmed that this detail will be in the method statement to be agreed with the 

MMO and that works must be carried out in accordance with that method statement. National 

Grid does not therefore consider that the additional DML conditions are required, and 

discussions are still continuing with the MMO on this point.  

Timescales for provision of Method Statement under DML Condition 8 

2.6 Emer McDonnell explained that the MMO have requested a timescale of two months for 

approval of the method statement prior to commencement of works. She confirmed that the 

timescale is currently 20 business days and that National Grid considers two months is too 

long although discussions are still continuing with the MMO on this point.  

2.7 The Councils then provided their update on the latest position with the SoCG further to the 

submitted SoCG between National Grid and the Councils (Rep 2-024). Emer Mcdonnell  

explained that the matters included within the SoCG that are being updated to be included 

within the agreed matters include, the archaeological mitigation written scheme of 

investigation, ancient woodland mitigation, Requirement 6 highway works, the route of the 

overhead line near Broad Oak landfill site, the CEMP, Biodiversity Mitigation Survey (BMS) 

and construction mitigation plans. She also confirmed that the following currently remain as 

outstanding matters noise, landscape and visual, biodiversity (fencing in SSSI only), PRoW 

(Saxon Shore Way) and some DCO drafting and section106 matters.  

3 Agenda Item 3: Articles of the draft DCO 

Article 2 – Interpretation 

The works included in the definition of “maintain” and whether “remove, reconstruct 

and replace” are maintenance works.  
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3.1 Counsel for National Grid explained that “maintain” is defined widely to ensure that essential 

maintenance works can be carried out without the Order needing to be amended or corrected. 

National Grid has used wording from the model provisions and drafted the definition so that 

nothing can be carried out other than what has been authorised and assessed. Counsel 

explained that maintenance deals with the unknown future and that the pylons are there for a 

long time. An example was given by Counsel of a steel bar corroded in a lattice pylon which 

may have to be removed and replaced. The word “relay” is also used in connection with 

maintenance of overhead line connections. Counsel also explained that “reconstruct” covers 

damage to equipment and pylons that require reconstruction.  

3.2 There were no comments from the Councils but the NFU explained they had proposed 

alternative wording for the definition to include a reference to the design drawings. Counsel 

for National Grid explained that National Grid consider the definition is appropriate as 

currently drafted and National Grid is concerned that the definition will not be flexible if 

reference to the design drawings are included due to changes within the Limits of Deviation 

(LoDs). The NFU explained they still want the definition amended and referred to their 

Deadline 3 submission which provided a summary of their argument.  

3.3 Counsel for National Grid explained National Grid has made it very clear that it can only carry 

out authorised works and that its overriding purpose is to keep the line working, as if a line 

was out of service for an extended period then this would frustrate the public, including NFU 

members. 

Whether the amended definition of “requirements” works in practice. 

3.4 Concerns were raised by the Examining Authority about the use of the word “Requirement” 

when not referring to the definition of Requirement in Article 3. Counsel for National Grid 

noted the points raised.  Counsel confirmed that it was believed that the drafting followed 

standard practice with “Requirement” used in the context of the defined term and 

“requirement” used elsewhere.  Counsel confirmed that the DCO will be reviewed and 

appropriate drafting changes made as required.  Counsel confirmed that a drafting note of 

proposed changes to the DCO would be submitted at Deadline 5 with an updated DCO to be 

submitted at Deadline 6 to incorporate all relevant and necessary changes. 

Article 3 - Development consent granted by the Order 

3.5 Counsel for National Grid explained that Article 3 remains largely unchanged for the reasons 

set out by National Grid at Q1.5.3 (Doc 8.2/REP2-016) An update on further progress was 

requested. Counsel explained that the Department of Energy & Climate Change (DECC) (now 

called Department for Business Energy and Industrial Strategy (BEIS)), has confirmed that: 

“we (DECC (BEIS)) consider that whilst Article 3 provides for the installation of the authorised 

development, Article 4 provides for maintenance of the development. We consider that it is 

unlikely that maintenance could be provided for in the DCO without the keeping installed of 

the line. Therefore whilst we appreciate that the final DCO is a simplification of your wording 

we consider the intent is clear.” 

3.6 Counsel confirmed that National Grid believe the current drafting to be clear and 

unambiguous.  Counsel confirmed that National Grid’s preference is to retain the current 
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drafting rather than use the simplified wording and the Secretary of State can remove 

National Grid’s proposed drafting later if deemed appropriate.  

3.7 In response to a query raised by the Examining Authority, Counsel confirmed National Grid 

will include the text received from BEIS in the Deadline 5 submissions. 

Article 5 - Limits of Deviation 

Dispute resolution process requested by the NFU 

3.8 Counsel for National Grid confirmed National Grid asked for more details from the NFU after 

Deadline 4. Counsel outlined the steps that could be followed when looking at micro-siting 

within the LoDs (as referenced in National Grid’s response to Q2.5.1 (REP4-014)). The NFU 

explained that they would like a third party mediator or arbitrator who could decide on a 

pylon’s location in the event of a dispute. 

3.9 Counsel confirmed that National Grid, as statutory undertaker, ultimately has to make the final 

decision as to the location of the pylon which has undergone a detailed consideration of 

siting.  Counsel confirmed that final movement (micro-siting) normally only occurs where 

necessary, for example due to ground conditions. Where it may be necessary to move a 

pylon, National Grid considers a range of factors and does discuss matters with landowners.   

3.10 Counsel made clear, however, that one needs to be careful that the DCO does not contain an 

overly prescriptive process.  Counsel confirmed that National Grid did not consider a more 

prescriptive mechanism or need for an arbitrator to be appropriate or necessary.  

3.11 Counsel for National Grid explained that National Grid has applied for the scheme within 

LoDs which have been assessed within the ES. Counsel confirmed that National Grid have 

reduced the LoDs where there is a particular constraint which requires this and it is for 

National Grid as the statutory undertaker to decide final pylon positions within the LoD should 

an unforeseen circumstance arise that requires the movement of the line within the LoD.  

3.12 Further detail was requested about moving pylon positions. Counsel for National Grid 

explained that it is important that National Grid can do this, for example if an unforeseen 

reason from ground investigations arose. Emer Mcdonnell of National Grid explained that the 

steps to be taken when considering moving pylon positions within the LoD, as outlined in 

Q2.5.1, reflect the process taken for consideration of design change requests as detailed in 

the ES and these are: initial consideration, preliminary impact assessment, engineering study 

and then the final decision. She confirmed that it is not appropriate for a third party to decide 

this on National Grid’s behalf as a range of factors need to be considered.  

3.13 Emer Mcdonnell of National Grid explained that the steps outlined in Q2.5.1 involve the 

consideration of factors which need to be taken into account in arriving at a final decision. 

These factors include environmental, technical and lands considerations. She explained that 

whilst National Grid does not consider that a detailed mechanism needs to be prescribed, 

National Grid will consider whether the steps outlined can be reflected in the CEMP.  

3.14 The NFU confirmed that they would want this outlined in the CEMP as their landowners are 

concerned on the effects of the LoDs on how their fields are farmed. Counsel for National 

Grid explained that if a location of a pylon created a greater effect and loss for farmland, then 

there would be compensation to pay so there is an incentive for National Grid to avoid this. 
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Counsel also stated that the CEMP may be the appropriate document to secure this detail as 

more discursive detail can be added to the CEMP rather than the DCO. 

Moving pylon positions- PC27 and PC28 

3.15 More information was requested about the movements of PC27 and PC28. Peter Bullen for 

National Grid confirmed that the change occurred between the end of the statutory 

consultation and the DCO application. He confirmed that PC27 moved approximately 160m 

eastwards and PC28 moved approximately 200m eastwards and this was due to site specific 

considerations which was not related to the LoD. More detail was requested on the flexibility 

and range of magnitude for a single pylon movement. Peter Bullen confirmed that the design 

team would have to review these on an individual basis and it would be dependent on the 

type of pylon (tension (angle) or suspension), and the magnitude of the effects on the specific 

site of each pylon. 

3.16 Counsel for National Grid confirmed National Grid would provide a post hearing note on this 

to provide more information to the Examining Authority. The NFU queried whether moving a 

suspension pylon by a metre would have an effect. Peter Bullen explained that National Grid 

would not expect this to change the position of the adjacent pylons unless the pylons are at 

the absolute outer limits of their angle of deviation. Counsel for National Grid confirmed again 

that National Grid will provide a post hearing note at Deadline 5 on the longitudinal flexibility 

of pylons. 

Deletion of 6(1) from Article 6 

3.17 Counsel for National Grid confirmed National Grid will provide an explanation of why 6(1) was 

removed from Article 6 at Deadline 5.  

Article 18 – clarification of notice requests 

3.18 The NFU asked for clarification on notice requests and procedure. Counsel for National Grid 

confirmed that National Grid sees no reason why National Grid would restrict their notice 

powers and National Grid also has powers under Schedule 4 of the Electricity Act 1989. The 

NFU explained that they are asking for notices to be given to every entitled landowner and 

this has been agreed for other schemes such as HS2. Counsel for National Grid explained 

that HS2 is different as it was a hybrid act rather than a DCO. It was agreed that the NFU will 

provide clearer examples of notice provisions for other schemes at Deadline 5 and National 

Grid will respond to these at Deadline 6.  

Article 22- Crown Rights  

3.19 Counsel for National Grid set out, as understood, the current approach with dealing with 

Crown rights under a DCO which has changed following the granting of the Triton Knoll DCO.  

The Triton Knoll DCO caused a change in the approach by the Secretary of State to section 

135 consent under the Planning Act 2008 (s135 consent) for the provision of compulsory 

purchase order (CPO) powers over third party interests in Crown land. 

3.20 It was acknowledged that there appears to be a state of flux in this position and the 

Examining Authority confirmed that it was looking for the necessary flexibility to be included in 

the DCO to reflect any further changes in position. 
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3.21 Counsel confirmed National Grid would provide a post hearing note on the position with the 

Crown for submission at Deadline 5. In light of this further research the position can then be 

considered further and an appropriate position reached. 

Article 28- Temporary use of land and effect on land drainage 

3.22 Emer Mcdonnell of National Grid confirmed that National Grid responded to Action Point 18 

on the consideration of whether there are any special circumstances for removal of 

foundations at a depth of more than 1.5m, in particular due to effects on land drainage and 

that this is explained further in the Applicant’s Hearing Note on Actions requested at the DCO 

Issue Specific Hearing (ISH) on 28
th
 July 2016 (Doc 8.23/REP3-023). 

Articles 28 and Article 329 - Temporary use of land for constructing the authorised 

development and the definition of “building” 

3.23 Counsel for National Grid confirmed National Grid is satisfied with the definition of “building” 

and that it covers the structures and structural activities which allows them to construct 

temporary works and buildings for the purposes of development, such as a construction 

compound.  Counsel made clear that such buildings are temporary ones which will be 

removed at the end of construction. Counsel explained that the definition is designed to cover 

normal construction activities and is based on model provisions and standard wording.   

3.24 The NFU requested that definition is amended as they believe it allows National Grid to erect 

steel or brick buildings.  

3.25 Counsel for National Grid explained that there is no obvious reason why National Grid would 

need to do anything outside of temporary works in connection with construction and that 

National Grid would have to remove any buildings that are constructed. Counsel explained 

that a narrow definition limits National Grid’s contractors.  

3.26 The Examining Authority requested that National Grid consider the definition of “building” 

further and submit an updated response for Deadline 5.  

Article 40- felling and lopping trees 

3.27 The NFU requested more details of the steps that National Grid will take with landowners as 

per their REP3-023 and REP4-032.  

3.28 Counsel for National Grid referred to the Technical Note for principles of good practice by the 

Energy Network Association in Appendix B of REP3-023 submitted at Deadline 3. Counsel 

explained that National Grid follows all appropriate guidance and does not think it is 

necessary for this to be specified in the DCO as these guidelines are adopted throughout the 

industry and represent principles of industry best practice. The NFU explained that they are 

happy with guidelines stated but Article 40 does not state that these will be followed. Counsel 

for National Grid explained that this is because guidance represents best practice but that not 

all elements of the guidance would need to be followed in every case and also that guidance 

is usually updated and National Grid does not want to be limited to particular guidance.  

3.29 The NFU asked for Article 40 to be drafted to say that guidance can be updated and 

requested that summary points should go in the DCO so each landowner can see what will be 

carried out in terms of trees.  
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3.30 The Examining Authority asked National Grid to consider this further for Deadline 5 and to 

consider whether this could be in another document other than the DCO.  

Article 43- certification of plans–how Interested Parties will access these  

3.31 Counsel for National Grid confirmed National Grid will hold one certified copy and the House 

of Commons will hold another. Counsel explained that National Grid could put copies of 

certified plans on its website so Interested Parties can access them. Counsel noted that there 

is an explanatory note at the end of DCO saying where plans can be inspected. The NFU 

were satisfied with this but requested the plans also be available in electronic form. 

3.32 More information was requested on how Interested Parties could obtain information on the 

progress with the project. Counsel for National Grid explained that local residents could go to 

the relevant Council to see if requirements have been discharged and National Grid would 

also be willing to provide information to Interested Parties. The Councils confirmed they would 

treat submission of requirements the same way as submission of details for planning 

permission so they would be available by the Councils as public documents.  

3.33 The NFU requested that National Grid hold a landowner forum and keep a register on their 

website to show progress. Counsel for National Grid explained that it was not believed to be 

necessary to refer in the DCO to such forums. The Examining Authority confirmed that it was 

not expected for such level of detail to be included in the DCO but that consideration of a 

landowner forum could be contemplated.  National Grid’s position remains that such a forum 

is not required as the Councils discharge the requirements and details would be available on 

its website, as explained above. 

Article 47 - Amendment of local legislation- deletion of Article 

3.34 Counsel for National Grid explained that part of this Article was deleted as it was in response 

to a question from the Examining Authority and National Grid agreed that the deleted drafting 

was not required.  

Schedule 15- Byelaws – deletion of Byelaw 10 

3.35 Counsel for National Grid explained that National Grid was no longer seeking to dis-apply 

Byelaw 10 and that reference to this byelaw had been removed from the schedule in the DCO 

in agreement with the Internal Drainage Board (IDB).  

3.36 Emer Mcdonnell of National Grid explained that National Grid believe that Byelaws 14, 17 and 

20 should still be dis-applied but discussions are still ongoing with the IDB in this regard.  Ms 

Mcdonnell confirmed that this was likely be an outstanding matter in the SoCG. She 

confirmed that the detailed reasoning for the dis-application of the Byelaws are in the National 

Grid response to Q.2.11.4 to second round questions (Doc 8.26/REP4-014).  

4 Agenda Item 4: Requirements of the draft DCO 

Requirement 1 – Interpretation- definition of “commence” interacts with the 

requirements 
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4.1 The Councils were asked to respond to the detailed answer given by National Grid in 

response to this point. The Councils explained that they are concerned that the definition is 

too broad although they accept that some works have to take place. They acknowledged that 

environmental investigations and monitoring happen in advance and requested a definition of 

environmental monitoring be included.  

4.2 Counsel for National Grid explained that it was not clear why the Councils required National 

Grid to discharge various requirements before it could carry out necessary investigative work.  

Counsel explained that all of the works carried out had to be in accordance with the CEMP, 

BMS and other documents which are secured by Requirement 5. Surveys carried out by 

National Grid or its contractors have to comply with the specifications set out in the BMS and 

which provide detail which National Grid must follow when carrying out the survey. 

4.3 Counsel explained that the pre-commencement surveys often have to be undertaken in 

advance of discharging the plans specified in Requirement 6 as these surveys inform the 

detail of the plans secured by Requirement 6 which have to be agreed with the local 

authorities. 

4.4 The Examining Authority asked if it was appropriate to define environmental surveys. Counsel 

explained that this was not necessary as the detail informing the surveys was clearly set out 

and secured in the BMS. This would cover all construction work and as such, there is no need 

to add a definition.  

4.5 The Councils confirmed that the explanation provided had helped in clarifying the position 

though there was still a preference for a definition as to what was meant by environmental 

surveys.  

4.6 The Examining Authority asked if any of the proposed survey works could be intrusive. Peter 

Bullen of National Grid explained that some soil surveys and archaeological works could be 

intrusive although these would be covered by the BMS and Archaeological Mitigation Written 

Scheme of Investigation. Counsel referred the Examining Authority to Article 18 (authority to 

survey and investigate the land) and that National Grid would have to give appropriate notices 

to the land owner which could specify boreholes.  The point was made that the Article also 

provides that a landowner is entitled to compensation. 

4.7 The NFU submitted that the definition under other DCOs has much more detail and they 

made representations under paragraph 2.3.1 at Deadline 3 although they could not locate the 

exact wording. NFU will submit details of these DCOs in a post hearing note. 

4.8 Counsel for National Grid confirmed that the definition would be updated to include a 

reference to ‘temporary’ fencing.  

Requirement 3 - Design drawings 

4.9 The Councils accepted National Grid’s position and original drafting. Their views of the 

alternative drafting was sought. Counsel for National Grid confirmed National Grid’s 

preference was for the original drafting and emphasised National Grid can only build within 

the LoDs as outside of these, National Grid have no power to construct the proposed 

overhead line.   
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4.10 CCC requested a reference to LoDs in the Requirement as this will assist in its enforcement 

of such a requirement. The Examining Authority queried whether the Design Drawings define 

the scheme. 

4.11 Counsel for National Grid confirmed that it is the works plans which define the scheme as 

these plans include Order limits and LoD within which the works must be constructed.  The 

works plans do not need to be referenced in the requirements as they are defined in Article 2 

(interpretation) of the DCO. Counsel explained that the design drawings provide an indicative 

view of what design is expected and of the design of the work once built.  Counsel 

emphasised that the construction must be within the LoDs.   

Requirement 4 - Stages of authorised development- new drafting at 4(2) and the 

meaning of “stage” 

4.12 Counsel for National Grid confirmed that definition of ‘stage’ was to a defined section or part 

of the authorised development.  Counsel explained that confusion may have arisen because a 

defined stage could relate to the entire removal of the 132kV overhead line, so the stage 

could be seen as a reference to a discrete activity, the removal of the line, which is also 

defined by geographical section. 

4.13 The Councils stated that the explanation provided was helpful and confirmed that 

Requirement 4 is accepted and the new drafting addresses their concerns. CCC did request 

that consideration be given to referring to “planning authority” in the plural in case multiple 

authorities are involved.  

4.14 Counsel for National Grid confirmed that National Grid will audit the Requirements for 

Deadline 5 to ensure that the references to “Local Planning Authority” and “Highway 

Authority” are used appropriately. Counsel confirmed National Grid will also check the use of 

“stage”, “section” and “part of authorised development” and provide a post hearing note on 

this.  

Requirement 5- CEMP  

Use of tailpiece at 5(3) as CEMP will be examined and certified by Secretary of State 

4.15 Counsel for National Grid explained that the use of a tailpiece in this requirement was 

important as it allowed for the possibility of changes in legislation, guidance or best practice to 

be reflected in the CEMP.  National Grid considered this appropriate and beneficial as it 

ensured that the CEMP could be kept up-to-date.  

4.16 By way of example Counsel referred to the fact that paragraph 4.2.14 of the CEMP currently 

refers to arisings from Arboricultural Works. The British Standard referred to in that paragraph 

will be updated next year. Without the tail-piece it would not be possible to refer to this new 

standard, if appropriate in the future.  

4.17 Counsel for National Grid confirmed the tailpiece has been carefully drafted and powers 

limited as it does not allow National Grid to do anything which produces a new or materially 

different environmental effect to that identified in the ES.  

4.18 Counsel made clear that any such amendment to the CEMP has to be agreed with the 

relevant authorities and any such change would be clearly documented as such parties could 
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be clearly referred to relevant, and agreed changes to the document. Counsel emphasised 

that no material change could be made as the local authorities have no authority to agree to 

such a change and this is not a change that National Grid could unilaterally impose. 

4.19 The Councils confirmed that they preferred changes to be made to the CEMP wording to say 

“as amended in future to deal with current best practice”. 

4.20 The NFU also asked how Requirement 5 relates to Requirement 6 as there is no specific 

cross referencing between the two requirements.  Counsel explained that the CEMP includes 

specific reference to the various plans listed in Requirement 6 and provides an outline of what 

those plans should contain.  The CEMP is secured by Requirement 5 and will be a certified 

document.  The plans in Requirement 6, which are informed by the CEMP, are in effect 

discharge mechanisms.  Counsel confirmed his belief that the drafting was appropriate and 

that there was no need to add additional cross references in the requirements. 

Biodiversity Mitigation Strategy- fencing off woodland and coppicing  

4.21 Emer McDonnell of National Grid confirmed that fencing for the protection of trees is  already 

secured in the Tree and Hedgerow Protection Strategy to be prepared as part of Requirement 

6. Protection measures for trees/coppice stools need to be provided and this is secured via 

Requirement 10 so these would not be covered further in the BMS. The Examining Authority 

confirmed that the relevant local authority would decide if the strategy is appropriate, which 

was accepted by the Councils and National Grid.  

4.22 Counsel for National Grid confirmed there will be further amendments to the BMS on the 

basis of the comment received from the EA and National Grid will provide an updated BMS at 

Deadline 6. 

4.23 Counsel for National Grid confirmed National Grid would pass on biodiversity records to KCC 

when appropriate in the process and KCC accepted this.  

4.24 Counsel for National Grid confirmed that Table 3.C.2.2 and Paragraph 1.2.2 of the CEMP 

would be updated to provide clarity of the full list of construction mitigation plans. The NFU 

requested that Requirement 6 include a reference to the CEMP and that the CEMP is linked 

to the construction mitigation plans. Counsel for National Grid explained that the 

Requirements are legally linked to the CEMP and that there is a sufficient amount of linkage 

within the CEMP.  

Requirement 8 - Mitigation planting 

Expanding Requirement 8(2)(a) to refer to areas to be left for natural regeneration   

4.25 Counsel for National Grid confirmed National Grid would review the drafting of Requirement 8 

further in light of the Council’s suggested drafting and to take account of all embedded 

planting mitigation. Counsel confirmed that reference to natural regeneration can be included 

where appropriate in 8(2). Counsel explained National Grid would review the wording of 8(1) 

so it includes all mitigation objectives and confirmed that the wording on monitoring and 

management is included in reference to ‘maintenance’ in 8(2)(c).  

4.26 Counsel confirmed National Grid would discuss this further with KCC with a view to reaching 

an agreed position.   
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Amending Requirement 8 to name KCC as well as the relevant planning authority  

4.27 Consideration was given as to whether KCC should be named in Requirement 8.  National 

Grid’s view was that the discharging authorities are the local planning authorities and that 

there is no need to refer to KCC in this requirement.  

4.28 The Local Authorities confirmed that they were prepared to consult but that this would not 

always be possible.  KCC confirmed that they would be happy to be consulted as appropriate.  

The Examining Authority confirmed that no change to the requirement was necessary.  

Comments on mitigation planting from Persons with an Interest in Land (PILs)  

4.29 Counsel explained that with regards to the embedded mitigation, the proposals for planting 

had to accord with the AIA, relevant British Standards and reflect the indicative detail set out 

in the concept mitigation planting plans. Any enhancement planting which is planting which is 

not required to mitigate the effects of the project, is to be delivered (where it can through 

voluntary agreements with landowners). 

4.30 The Examining Authority asked how comments from landowners and other PILS would be 

reflected in this mitigation planting. 

4.31 Counsel explained that for the embedded mitigation, any such planting schemes would be 

agreed with the local authorities who may consult with relevant landowners if thought 

appropriate. With regards to the enhancement planting, as this is to be delivered through 

voluntary agreement, National Grid could not impose the views of third parties on the type of 

planting that a landowner was prepared to accept. 

4.32 The Examining Authority stated that parties have expressed concern over the Concept 

Mitigation Planting Plan and National Grid was asked if these concerns could be considered 

and accommodated in the drafting of Requirement 8. 

4.33 Emer Mcdonnell of National Gird confirmed that the Concept Mitigation Planting Plan shows a 

possible arrangement for all mitigation planting and explained how it could be achieved. The 

DCO Requirement 8 requires the detailed planting plan to reflect the Concept Planting 

Mitigation Plan. It was requested that landowners’ comments could be included in the 

information submitted for Requirement 8. Emer Mcdonnell of National Grid explained that 

National Grid continues to have discussions outside the formal process and where it is 

possible to amend mitigation, National Grid would seek to do this as long as the objectives of 

the mitigation can be achieved. She confirmed that National Grid expect these discussions to 

progress through Deadline 5 and onwards. KCC commented that they are in positive 

discussions with National Grid and are optimistic these can be resolved as far as possible.  

4.34 Emer Mcdonnell of National Gird explained that National Grid have amended Requirement 8 

to confirm that the detailed planting plan must reflect the Concept Mitigation Planting Plan.  

4.35 More information was requested about whether the trees to be replaced stated in the 

Arboricultural Impact Assessment and ES are the maximum number or could the numbers 

reduce or increase. Emer Mcdonnell confirmed that the number of replacement trees could 

reduce if fewer trees needed to be removed. The assessment was done on the basis of the 

worst case scenario so it would not be anticipated that the effect would increase. Ms 
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Mcdonnell said she would confirm this with the National Grid specialist and agreed National 

Grid would provide these further details at a subsequent deadline. 

Requirement 9 - Implementation of landscaping and mitigation planting 

The difficulties of securing advance planting in the DCO  

4.36 The Councils had no further comments on National Grid’s response to Q2.7.25. Counsel for 

National Grid confirmed this will be updated in the SoCG and National Grid are happy to 

continue discussing this with the Councils.  

Overlapping maintenance periods and when planting will occur 

4.37 The Examining Authority acknowledged that the current construction programme is a strategic 

high level programme and one that will be updated.  The point was made that it appears that 

all planting is to be carried out before the construction of pylons and scaffolding.  Counsel 

confirmed that the programme would be re-visited and that the planting would be shown on 

the programme as an indicative line rather than individual points of activity. 

4.38  Clarification as to what was meant by ‘overlapping’ maintenance periods was also requested. 

4.39 Counsel explained that replacement planting would generally be undertaken following 

completion of works in any particular location, as it would not be appropriate to complete 

partial replanting (in areas not constrained by the construction works) before completing the 

rest of the replanting (in neighbouring areas affected by temporary construction works). This 

would avoid the need for overlapping maintenance periods.  

4.40 The Examining Authority asked for confirmation that the intention was to plant at the different 

stages of the development then the concerns would be met.  Peter Bullen, for National Grid, 

confirmed that this was the case.  

4.41 Counsel for National Grid confirmed that the wording in Requirement 9(1) and the definition of 

“is brought into operational use” would be considered so that the drafting would also reflect 

the removal of the 132 kV lines.  

Requirements 9, 8 and 4 - the interaction between these requirements and establish 

how they are intended to work. 

The Examining Authority stated that the references to stages, part, and sections was 

confusing.  Counsel for National Grid confirmed that the drafting of these requirements would 

be reviewed and clarification provided in the drafting to make the intention clearer where 

required.  

Requirement 10 - Retention and protection of existing trees and hedgerows – 

amendment to include reference to “a schedule of all proposed tree and hedgerow 

removal and management with annotated plans” 

4.42 There were no further comments from the Councils and Counsel for National Grid agreed the 

drafting in the DCO would be amended to reflect the additional wording 

Requirement 12- reinstatement to land in current condition – when this would arise 
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4.43 Counsel for National Grid explained that this was used in the Hinkley Point C Connection 

DCO where National Grid had to reinstate land to the reasonable satisfaction of landowners 

as the local authorities pressed for a degree of control over reinstatement. Counsel confirmed 

National Grid is happy to remove this requirement if required.  The Councils had no further 

comments to make on this point.  

Requirement 16- Highway works- revised wording 

4.44 Counsel for National Grid confirmed that the revised wording will be included in the updated 

DCO and submitted at Deadline 6. Counsel confirmed that a drafting note, confirming the 

nature of the proposed changes, would be submitted at Deadline 5.  

5 Agenda Item 5- Additional Requirements 

Nethergong Camping 

5.1 It was acknowledged by the Examining Authority that the matters raised by Nethergong 

Camping and restrictions when works could be carried out would be considered later in the 

week but Counsel was asked if this was an issue that National Grid had already considered. 

5.2 Counsel for National Grid confirmed that National Grid could agree to a restriction on certain 

construction activities with the aim to limit, where it could, the noisiest construction work so 

this took place outside the summer months.  Counsel for National Grid suggested amending 

the CEMP to restrict certain activities such as pylon construction, in relation to pylons PC26 

and PC27, between May and September. Activity such as putting up the conductors 

(stringing) would still need to take place during this period, but this activity is quieter than that 

for pylon construction itself. Access activities would also need to be maintained for the 

construction of PC25 and PC28 in this area.  

5.3 The Examining Authority confirmed that this concession was appreciated and requested more 

information about construction traffic and access.  

5.4 Counsel for National Grid confirmed that at the busiest construction times there would be 40 

Heavy Goods Vehicle (HGV) movements a week and less than 8 movements a day. The 

main road has over 3500 movements a week so in National Grid’s view this would strike a fair 

balance with Nethergong Camping so their clients are not unduly disturbed. Peter Bullen of 

National Grid confirmed that the access road would be constructed with track matting, as the 

area is affected by flooding.  

Complaints handling as a separate requirement in the DCO 

5.5 Counsel for National Grid confirmed that National Grid provided an outline complaints 

handling scheme when responding to action points arising from the first ISH on the draft 

DCO.  This was included as at Appendix D to Doc 8.23 (REP 3-023) and also in response to 

Q2.5.14 (Doc 8.26/REP4-014).  

5.6 Counsel for National Grid explained that it is believed that the detailed complaints procedure 

set out in section 2(14) of the CEMP is sufficient.  As the CEMP is secured through 

Requirement 5, National Grid’s view is that there is no need for a separate requirement. 
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5.7 More information was requested about how complaints will be dealt with after the construction 

and the maintenance period. Peter Bullen, of National Grid, confirmed that complaints can be 

directed to National Grid themselves or the local National Grid Land Officer and that each 

pylon has a reference number on it to quote, in the event of a complaint. He explained that 

complaints to do with planting could be reported to the relevant National Grid Land Officer or 

reported to the relevant Local Authority. 

5.8 Counsel for National Grid confirmed that the CEMP does include details of the maintenance 

regime to be followed and the BMS deals with biodiversity mitigation during construction of 

pylons. The NFU commented that there may be issues with contractors and that they would 

like National Grid to take overall responsibility. The NFU will comment on this further in a post 

hearing note. 

6 Agenda Item 6: Schedules 

Schedule 1- location certainty of crossing points works 

6.1 Counsel for National Grid explained that the distribution company, UK Power Networks, has 

its own statutory powers to underground the lower voltage (33kV and 11kV) lines and is able 

to use these. Peter Bullen of National Grid explained that National Grid consider this may only 

require a small amount of work but that UK Power Networks may request to do more after 

discussions with the local landowners. He confirmed that this would be a separate agreement 

between UK Power Networks and the relevant landowner.   

6.2 The Examining Authority asked whether these works would be carried out by UK Power 

Networks.  Counsel confirmed this to be the case. 

Schedule 9 - Deemed Marine Licence- the method statement and River Method 

Statement 

6.3 Counsel for National Grid confirmed that the River Method Statement referred to in the SoCG 

between National Grid and the MMO was an indicative statement provided to MMO for 

information to explain the likely licensable marine activates and possible method of 

construction as detailed in Chapter 3 of the ES. It was confirmed to the Examining Authority 

that the River Method Statement is an indicative document, that it has no formal status and is 

not a document that will be submitted to the examination.  

6.4 Counsel for National Grid confirmed National Grid would, pursuant to condition 7 of the DML, 

still be required to agree, with the MMO a detailed method statement produced by National 

Grid’s contractor prior to commencement of the works.  

Schedule 13 - Trees Subject to Tree Preservation Orders (TPOs) and reptile mitigation 

at Westbere Compound 

6.5 The Examining Authority asked whether Schedule 13 (Tree Preservation) should refer to 

reptile mitigation.  Counsel for National Grid confirmed National Grid would review the TPOs 

to amend Schedule 13 to refer to reptile mitigation accordingly.  

Schedule 14 - Protective Provisions 
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6.6 More information was requested about the outstanding representation from Thanet Offshore 

Wind and Counsel for National Grid confirmed National Grid will provide a post hearing note 

on this.    

6.7 More information was requested about the position with Network Rail in response to their 

queries on lift and shift arrangements and detailed wording. Counsel for National Grid 

confirmed National Grid will provide a post hearing note on the progress with this.  

6.8 The Examining Authority noted that the position with Southern Gas Networks and Southern 

Water had been discussed previously and requested an update on the protective provisions 

discussions with South East Water.  

6.9 Nicholas Brown, for National Grid, confirmed National Grid are discussing matters with South 

East Water’s lawyers and are hopeful National Grid can make some progress although this is 

not yet reflected in the SoCG. Counsel for National Grid agreed to provide a position paper on 

this at Deadline 6.   

7 Agenda Item 7: Consents, licences and other agreements 

Section 106 Agreement 

The Landscape and Habitat Enhancement Scheme and providing Kent Wildlife Trust 

(KWT) with copies of the LHES.  

7.1 Counsel for National Grid and the Councils confirmed they are happy for the LHES to be 

included in the Section 106 Agreement.  

7.2 Counsel for National Grid explained that National Grid can provide KWT with copies of the 

LHES and any replacement scheme for their information and are happy to deal with this as a 

side agreement if necessary. Counsel explained that KWT is a charity and does not have 

statutory responsibilities, so copies for their information is sufficient.  

The LHES and references to seeking and taking opportunities for advance planting 

7.3 Counsel for National Grid explained that early planting depends on the agreement of 

landowners and this will be dealt with in the updated SoCG.  

Agreements for LHES with PILs and update on Stage 1 letters 

7.4 James Ingram, for National Grid, confirmed National Grid has sent out 36 Stage 1 letters 

offering an agreement in principle for advance planting to PILs within their scheme. He 

confirmed that the current status of these are that 7 PILs are interested in principle and 1 of 

those PILs is ready to enter into a licence to plant, while 7 PILs have rejected the agreement 

as a matter of principle as they not interested. The remaining PILs have not responded yet.  

7.5 He confirmed National Grid have arranged a meeting next week with the agents acting for the 

majority of the PILs concerned, who has indicated a number of his clients are interested. 

Counsel for National Grid confirmed National Grid will provide an update at Deadline 6 and at 

the Final Deadline of the position. 
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8 Action points arising from the hearing 

Action points were confirmed during the course of the hearing and a list confirming these was 

published by the Examining Authority on 28 September 2016. 

9 Any other business 

9.1 Information was requested about whether the qualification to discharge the requirements from 

the DCO in writing is absent from the draft DCO. Counsel for National Grid confirmed this is 

now stated generally in Article 45 of the DCO.  

9.2 There was no other further business and the hearing closed at 5.02pm.  

 


