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1

Introduction

1.1.1

This document contains the Applicant’s response to the ExA’s Procedural Decision
of 30 March 2016.

1.1.2

Certain documents referred to by the Applicant (Western Power Distribution
(South Wales) Plc) in response to questions asked are submitted separate to this
document. Where this is the case, referencing is provided.
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2

Protection of Water Sources

To the Applicant:
The Applicant is requested to respond in detail to the content and conclusions of the J
H Hatherall Report dated March 2016 [REP6-008].
The Applicant should clearly detail all their proposed mitigation proposals for the
protection of water sources.

2.1

Applicant’s response to J H Hatherall report

2.1.1

This submission includes a report by a hydrogeologist, Julian Hatherall of JH
Groundwater Ltd.

2.1.2

This report makes a number of assumptions due to the lack of information on the
source and supply of the PWS. In the report a conceptual model has been
developed, which identifies that there is a potential for the interruption of the PWS
supplying Mr and Mrs Rentmore’s property. WPD acknowledge there is a
‘potential’ for this, however the risk is minimal.

2.1.3

The report by JH Groundwater Ltd notes that the catchment supplying the PWS
extends up catchment of both the proposed pole location and the PWS collection
tanks, and the ‘full extent of the catchment distance is unknown but may extent to
the watershed approximately 2km east’. The report estimates the average annual
demand to be 500m3/a, based on the estimated inflow of between 4l/s and 7l/s
(equating to a potential inflow of between 126,144m3 and 220,752m3 per year).
There are seasonal fluctuations in the supply, however based on the figures
supplied in the JH Groundwater Ltd report the annual demand is an average of
0.29% of the potential inflow. A utility pole located in the catchment of the PWS is
therefore highly unlikely to cause an interruption that would impact on the PWS
flow to such an extent as to affect the current usage. It is also noted in the JH
Groundwater Ltd report that ‘the proposed poles are located out with the
topographic catchment’ and that the ‘main catchment for the springs is likely to be

4

Applicant’s Response to Procedural Decision 30 March 2016

topographically upgradient of the catch pits and groundwater flow could potentially
be largely coincident with topography’. As a result it is unlikely that the installation
of the proposed pole will impact on the supply and flow of water to the PWS
collection tanks.
2.1.4

In terms of water quality, the report strongly advises that the PWS is routinely
tested by Mr and Mrs Rentmore as it is noted that there is currently no water
treatment of the source. No filtration (other than a coarse filter in the spring
chamber), sterilisation or other water treatment is currently conducted. The report
also notes that the system is not routinely maintained. No flushing, sterilisation or
other maintenance is known to have taken place on any collection or supply tanks
or pipework.

2.1.5

The applicant considers it to be a remote possibility for a wood pole to affect either
the quality or quantity of supply. Mitigation is however proposed and this is
summarised within the next sub-section. Proposed mitigation for the protection of
water sources

2.2

Mitigation for the protection of water sources

2.2.1

In line with the CEMP (REP4-026), the proposed mitigation already put forward by
the applicant of placing the poles 171 172 and 173 in concrete sleeves mitigates
the risk of leaching of preservative from the poles and severs the linkage between
the source and the receptor. In line with the CMS (APP125, 126) and, due to the
sensitive nature of the ground conditions, the predominant form of access
envisaged is that of vehicles with low bearing pressure tyres or with rubber tracks.
In addition the access tracks to be installed to access the pole locations are
temporary in nature and have been purposely specified to allow natural infiltration
to occur and therefore will not interrupt natural infiltration or groundwater flows. It
should also be noted that there are no proposals for welfare facilities to discharge
into the PWS catchment and any welfare facilities will be self-contained. All other
relevant mitigation proposed through the CEMP will be applicable to ensure the
PWS is not impacted by the works.
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2.2.2

Arrangements for dealing with spills, leaks and unplanned emissions, unplanned
damage to the environment and other environmental incidents is detailed in the
Pollution Prevention and Emergency Response Plan (which is an appendix to the
CEMP).

2.2.3

An Environmental Incident Response Team, reporting to the Site Manager, shall
be trained by the contractors to deal with pollution incidents in conjunction with
other safety-related incidents as required.

2.2.4

An Emergency Contact List shall be displayed on site notice boards and on fuel
bowsers.

2.2.5

All plant shall be checked for leaks of fuel and lubricants before being allowed onto
the working area.

2.2.6

A suitable quantity of pollution control equipment, e.g. spill kits containing
absorbent pads, absorbent granules etc. will be kept in the stores for use in the
event of an emergency. The Environmental Manager shall ensure that adequate
pollution control equipment is maintained and carried by the work crews.

2.2.7

Environmental Manager shall carry out daily visual inspections of all watercourses,
drainage outfalls and pumping activities, particularly during periods of inclement
weather.

2.2.8

Prior to the commencement of works the applicant has agreed with
Carmarthenshire County Council that it will sample the quality of the water supply
at properties occupied by Mr and Mrs Rentmore and Mrs Medland. This will
provide the Council with an understanding of current water quality prior to works
commencing. Following works, the Council will again sample the water quality to
enable a comparison to be made. Subsequently, both properties will be included
within the Council’s established PWS sampling regime.
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3

Crown Land

To the Applicant:
What is the current status of the Applicant’s progress in obtaining consent under
section 135(1) [and section 135(2)] of the Planning Act 2008 (‘PA2008 ’) from the
appropriate Crown authority (or authorities) for the following plots with a Crown
interest: B6, C216, C218, C219, C220, C221, C222, C223, C224, C225, C226 and
C227?
The following is an extract from the ‘Applicant’s Written Submissions following the
Compulsory Acquisition Hearing held on Wednesday 10 February 2016’ [REP5-033]:
“The Applicant’s answer to CA2-09 is set out at REP4-027.
Crown Estate (River Towy Crossing):
Draft HoTs have been prepared by Cooke and Arkwright acting on behalf of the Crown
Estate. This has been reviewed by the WPD project team and returned with
amendments for the Crown's consideration. However, because the Crown Estate do
not hold the land on behalf of the Crown, but as the Crown, they do not engage the
provisions of s.135 (1).”
Please explain how the Applicant comes to the conclusion that section 135(1) is not
engaged in such circumstances, bearing in mind that section 135(1) of the PA 2008
includes the following words (emphasis added):
“…held otherwise than by or on behalf of the Crown..”.

3.1

Current status towards obtaining consent

3.1.1

The Applicant has made significant progress with regard to plots C216, C218,
C219, C220, C221, C222, C223, C224, C225, C226, C227 (please note that plot
C217, previously in ‘unknown ownership’ has now been claimed as a Crown
interest).

3.1.2

The Applicant’s Written Submissions following the compulsory acquisition hearing
held on Wednesday 10 February 2016 stated that following the preparation of draft
Heads of Terms (HOTs) a meeting had been arranged between the Applicant and
NRW (as agent for the Crown) for 18 February 2016 for further discussion. The
meeting was conducted and the terms between the parties were further discussed.
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Following this meeting, correspondence was exchanged to further progress
matters. A form of Agreement and its associated documentation was
subsequently issued to NRW on 31 March 2016 for execution. Further discussion
ensued between the parties on Friday 01 April and 04 April 2016 respectively, and
the Applicant is currently awaiting confirmation from NRW that the final content of
the documentation is agreed.

3.2

Applicant’s interpretation of section 135(1)

3.2.1

The Applicant refers the Examiner to the "Note on the acquisition of a right in
Crown Land and the operation of Section 135(1) and (2) Planning Act 2008" at
[REP5-035]. The note has been prepared by Osborne Clarke and approved by
Russell Harris QC. It refers specifically to the explanation of Section 135(1) of the
Planning Act 2008 in Annex B: Crown Land of the DCLG Guidance related to
procedures for the compulsory acquisition of land September 2013.

3.2.2

Paragraph 1 of the Annex notes that the consent under Section 135(1) relates to
authorisation to acquire and interest in Crown Land where that interest is held by a
party other than the Crown. It then gives examples such as a lease granted over
Crown land to a third party that is not itself the Crown, or an easement or right of
way over Crown land granted to a third party.

3.2.3

In respect of the Towy crossing, which is Crown Land managed by the Crown
Commissioners, no interest other than the Crown's is affected by the development.
The Applicant will acquire an easement in the land by agreement. The Crown
Commissioners have agreed in principle to grant an easement subject to
commercial terms being agreed See appendix 1 [APP-041]. Therefore no consent
to interfere, extinguish or acquire a third party interest in Crown Land (Section
135(1)) is necessary for this parcel of land (Book of Reference plot B6). However,
to avoid any ambiguity on this point the Applicant is proposing to include the
Schedule attached as an appendix to the note to provide that any consent, should
it be necessary, is granted. However it is the Applicants view that Section 135(1)
does not apply for plot B6.
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3.2.4

The agreement reached with Natural Resources Wales does include interference
with such rights and the note at [REP5-035] explain these interests which relate to
access tracks. The Schedule inserted into the agreement (as appended to the
Note) provides the requisite consents. A copy of the note [REP5-035] is attached
as Appendix 1 to this document.
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4

Protective Provisions

To the Applicant:
Details of the current progress of discussions on Protective Provisions were provided
in [REP4-043]. The Applicant is requested to provide an update on progress since
Deadline 4.
The Applicant is reminded that in order for section 127 PA2008 to cease to be
engaged, representations relevant to section 127(1) would need to be formally
withdrawn from the examination in writing. Protective Provision agreements are still
outstanding with:
• Dŵr Cymru;
• BT/Openreach;
• Mainline Pipelines and
• Wales & West Utilities.

4.1

Current progress on protective provisions

4.1.1

The Applicant has sought agreement of Protective Provisions from all of the
Statutory Undertakers identified within the Book of Reference. Progress has been
reported on within the updated Protective Provisions table submitted on 5 April
2016 (BFC_Vol_09.18.8A). Protective Provisions have either been formally
agreed or are agreed in principle subject to legal agreements being completed.

4.1.2

In the case of National Grid Electricity and Gas and Dŵr Cymru, it has been
necessary to settle not only a preferred set of Protective Provisions, but also a
legal agreement between the Applicant and those undertakers to address
commercial concerns which cannot be secured via Protective Provisions alone.

4.1.3

The legal agreement for Dŵr Cymru is in the process of being signed by WPD and
will then be immediately sent to Dŵr Cymru for signature. The Protective
Provisions within the Option A (3.1F) & Option B (9.31A) Development Consent
Orders are the sets agreed in principle between the parties.
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4.1.4

The legal agreements for National Grid Electricity and Gas were signed and
completed on 22 January 2016. The Applicant is chasing for formal letters from
NGET and NGG confirming their acceptance of the Protective Provisions. An
email from the lawyers acting for National Grid Electricity and Gas was received by
the Applicant on 5 April 2016 and confirms that their relevant representation
submitted on 3 August 2015 is withdrawn having concluded satisfactory protective
provisions arrangements. A copy of this email is attached as Appendix 4. This
email also confirms this confirmation will be provided on National Grid Electricity
and Gas letterhead. This will be submitted to the Examining Authority as soon as
they are received by the Applicant. The Protective Provisions within the Option A
(3.1F) & Option B (9.31A) Development Consent Orders are the sets agreed in
principle between the parties.

4.1.5

Wales and West Utilities, Mainline Pipelines and BT Openreach have all confirmed
that they either have no objection or accept the Protective Provisions as drawn
within the Development Consent Order. This has been confirmed in letters from
Mainline Pipelines on 21 December 2015 [REP4-044], Wales and West Utilities on
4 April 2016 (Appendix 2) and BT Openreach on 4 April 2016 (Appendix 3).
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5

The Draft DCOs

To the Applicant:
Can the Applicant provide a tracked change copy, showing changes from the
application draft DCO [APP-039] submitted in May 2015 and the final versions of the
Applicant's draft DCOs for Option A, currently [REP5-023], and Option B, currently
[CR-011]?
The Applicant is also requested to provide word versions of the draft DCOs Option A
and Option B and confirmation that these are in the Statutory Instrument template.
The Applicant is requested to ensure that all language used within the draft DCOs is in
line with Planning Inspectorate Advice Note 15: Drafting Development Consent Orders.
Specific attention should be paid to the drafting conventions.

5.1

Track change DCO Options A and B

5.1.1

A track changed copy showing changes from the application draft and final
versions of the Applicant’s draft DCOs (now Volumes 3.1F and 9.31A) is
submitted, separate to this document, at deadline 8.

5.2

Word versions in SI template

5.2.1

Copies of DCO Option A and DCO Option B (Volumes 3.1F and 9.31A) are
submitted in word and in pdf separate to this document, at deadline 8. Both word
documents are in the SI template and have been reviewed against the guidance
contained within Planning Inspectorate Advice Note 15.

To the Applicant:
Article 34: Certification of Plans
The Applicant is requested to consider whether the draft DCOs need to be explicit that
the Secretary of State will be certifying the Outline Plans and that the Final Plans
described in Requirements 15, 18, 21 and 24 are to be approved by the planning
authority in consultation with NRW where required.
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5.3

Certification of plans

5.3.1

The Applicant has considered Requirements 15, 18, 21 & 24 in light of the
Examining Authority's comments. The Applicant indicates that in drafting these
Requirements, they have been careful to avoid using the word 'outline' to prevent
any confusion or interpretation that the plans which will be certified by the
Secretary of State are not detailed or well prepared plans in their own right.
Therefore Requirements 15, 18, 21 & 24 have been structured to refer to the
defined plan for that Requirement (which would be certified by the Secretary of
State) so that either the relevant planning authority confirms the certified plan is
acceptable and this is approved as the 'final' plan, or should any additional detail
or amendment be proposed by the Applicant and agreed with relevant planning
authority and consultees this will result in an amended ‘final’ plan being approved
and implemented.

5.3.2

The Applicant has updated the list of plans to be certified. This list is submitted,
separate to this document, as BFC_Vol_09.18.7A_List of Documents to be
certified by the Secretary of State.

To the Applicant and CCC:
S106 and SOCG
The Applicant and CCC are asked to update the ExA on the current status of the:
• Section 106 agreement; and
• Statement of Common Ground on the draft DCOs for Option A and B?

5.4

Section 106

5.4.1

The section 106 agreement has been signed by the Applicant and is with the
Council awaiting its signature. A full copy of the document (unsigned) was
submitted at deadline 7 (REP7-011).

5.5

Statement of Common Ground, DCO Options A and B

5.5.1

The Applicant and CCC have prepared a signed Statement of Common Ground
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covering the draft DCO’s for Option A and Option B. This was accepted as a late
submission at deadline 7 (REP7-018).
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Appendix 1
Note on Crown Land [REP5-035]
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Brechfa Forest Connection Project
Note on the acquisition of a right in Crown Land and the operation of Section 135(1) and (2)
Planning Act 2008

Planning Act 2008 (as amended)
Section 135(1) & (2) Planning Act 2008 states (with our emphasis in italic and underlined):
135 Orders: Crown land
(1) An order granting development consent may include provision authorising the compulsory acquisition of an
interest in Crown land only if—
(a)

it is an interest which is for the time being held otherwise than by or on behalf of the Crown, and

(b)

the appropriate Crown authority consents to the acquisition.

(2) An order granting development consent may include any other provision applying in relation to Crown land,
or rights benefiting the Crown, only if the appropriate Crown authority consents to the inclusion of the provision.

Section 227 defines "Crown Land" and "the appropriate Crown authority" for the purposes of the Act.
Planning Act 2008: Guidance related to procedures for the compulsory acquisition of land (the
Guidance)
Paragraphs 39 & 40 of the Guidance state (with our emphasis in italic and underlined):
39. Unlike other land, interests in Crown land cannot generally be compulsorily acquired. Therefore,
where such land is required for a major infrastructure project, the land, or an interest in it held by or on
behalf of the Crown, will need to be acquired through negotiation and bilateral agreement.
40. Section 135 of the Planning Act does allow development consent orders to contain provisions
which authorise the compulsory acquisition of an interest in Crown land where that interest is held by a
party other than the Crown. Consent to the acquisition of such an interest must be given by the
appropriate Crown authority for the land concerned before the compulsory acquisition provision can be
included in a development consent order.
Annex B of the Guidance clarifies that Section 135(1) provides that the Crown must consent to the
compulsory acquisition of an interest in Crown land other than an interest held by the Crown and that
consent of the Crown is further required pursuant to Section 135(2) to any provision in the DCO that
relates to Crown Land or rights benefiting the Crown.
Brechfa – Crown Land affected
Two areas of land on the Brechfa Forest Connection Project route fall under the definition of Crown
land: the Towy Crossing; and Brechfa Forest.

OC_UK/28083110.3

Towy Crossing
This area consists of the bed of the River Towy. It is shown on the Crown Land Plans Section B [APP027] and listed as plot B6 in the Book of Reference [REP2-029]. The land is registered and part of a
larger title. The registered proprietor is The Queen's Most Excellent Majesty In Right Of Her Crown c/o
The Crown Estate Commissioners The Crown Estate 16 New Burlington Place, London, W1S 2HX.
Other rights in this land are listed in the Book of Reference but are not, as far as the Applicant is
aware, likely to be affected by the proposed works (directional drilling of underground cables).
The Crown Estate Commissioners agent, Cooke and Arkwright confirmed in its letter dated 7 May
2015 (see Appendix 1 Statement of Reasons [APP-041]) that subject to satisfactory commercial terms
the Crown Estate is willing in principle to enter into a voluntary agreement for an easement over this
land.
Article 20(2) of the draft DCO provides a power for the Applicant to create a new interest in land (an
easement) and Article 20(1) provides a power for the Applicant to acquire that right (amongst other
things). Pursuant to Section 135(1) the Applicant is unable to Compulsory Acquire a right in Crown
Land unless that interest is held other than by the Crown. The easement is therefore to be acquired by
voluntary agreement. Good progress is being made with the Crown Estate Commissioners’ Agent and
draft Heads of Terms have been exchanged between the parties.
The voluntary agreement with the Crown shall include consent wording pursuant to Section 135(1)
and 135(2). The proposed wording is as appended to this note and will apply to both Crown interests.
As the Act does not permit the Applicant to acquire an interest in Crown Land, Article 20(8) of the draft
DCO states that "No interest in Crown land may be acquired pursuant to this Order unless the
appropriate Crown authority consents to such acquisition." This Article therefore clarifies that for the
purpose of the book of reference the Crown's interest is noted for information only to ensure that it is a
comprehensive record of all interests in land affected by the project.
Brechfa Forest
The area consists of a corridor within Brechfa Forest and access tracks to meet the wind farm
substation. It is shown on Crown Land Plans Section C [APP-028] and listed as plot numbers C216,
C217, C218, C219, C220, C221, C222, C223, C224, C225, C226, and C227 in the Book of
Reference. The registered proprietor is the Welsh Ministers (following the coming into force of the
Government of Wales Act 2006).
Natural Resources Wales (NRW) confirmed in a letter dated 8th December 2015 [REP3-045] acting on
behalf of the Welsh Ministers that it is authorised to provide any Section 135 consent.
Negotiations with NRW in respect of terms for an easement over the land are progressing and a
further meeting to review the basis of agreed terms is arranged for this week (w/c 15 February 2016).
The voluntary agreement with the Crown shall include consent wording pursuant to Section 135(1)
and 135(2) as noted above and appended. Similarly, the Welsh Ministers interest is noted in the book
of reference for information purposes.
Osborne Clarke
16 February 2016
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Appendix
SCHEDULE
Consents pursuant to Sections 135(1) & 135(2) Planning Act 2008
1.

In this Schedule the term "Order" shall mean the Western Power Distribution (Brechfa Forest
Connection) Development Consent Order once made by the Secretary of State and the term
"book of reference" shall have the meaning given to it in the Order.

2.

The [Grantor] consents to the [Grantee] acquiring such interests pursuant to Article 20(1) and
20(3) and such rights pursuant to Article 28 of the Order and described in plot numbers [see
1 2
footnotes]
of the book of reference which are interests held for the time being otherwise
than by or on behalf of the [Grantor]. The purpose of this consent is to satisfy Section
135(1)(b) of the Planning Act 2008.

3.

The [Grantor] consents to the provisions of the Order applying in relation to the [Property] and
confirms that this consent is made to satisfy the provisions of Section 135(2) Planning Act
2008.

4.

The particular provisions that apply under this Schedule are those listed in paragraph 4 below
but the [Grantee] confirms that in the event that any other provisions of the Order apply in
relation to the [Property] or create rights benefiting the [Grantee] this consent shall apply
equally to those additional provisions

5.

The provisions of
the Order referred to in paragraph
3,4,5,6,7,8,16,17,18,19,20,21,22,23,24,25,28,29,32,33,34,35,36 & 37.

3

above

are

1

For the Welsh Ministers (Brechfa Forest plots plot numbers C216, C217, C218, C219, C220, C221, C222, C223, C224, C225,
C226, C227)
2
For the Crown Commissioners (Towy Crossing plot number B6)
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Appendix 2
Wales and West Utilities Letter
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Appendix 3
BT Openreach Letter
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Appendix 4
National Grid Electricity and Gas email
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From:
Sent:
To:
Subject:

Bowman, John <John.Bowman@fieldfisher.com>
05 April 2016 10:44
John Webster
RE: Brechfa Forest Connection NSIP [FFW-DOCS.FID3545615] [OCOC_UK.FID2191645]

Dear John
Following up on our call yesterday afternoon, I am writing to confirm on behalf of my clients National Grid Electricity
Transmission plc and National Grid gas plc that they wish their relevant representation submitted to PINS on 3 August
2015 to be withdrawn, having concluded satisfactory protective provisions arrangements with your client, Western
Power Distribution (South Wales) plc.
I have also asked them to let me have letters on their headed paper to confirm this and I will get these across to you
as soon as I receive them.
Kind regards
John
John Bowman
Partner
D: +44 207 861 4975
M:+44 7714 126825
Brussels | Düsseldorf | Hamburg | London | Manchester | Munich | Paris | Shanghai | Silicon Valley

From: John Webster [mailto:john.webster@osborneclarke.com]
Sent: 04 April 2016 14:00
To: Bowman, John
Subject: Brechfa Forest Connection NSIP [OC-OC_UK.FID2191645]

Dear John
I have just left you a voicemail on this – when free please can you give me a call regarding the withdrawal of
objection / acceptance of Protective Provisions letters for NGET / NGG which we will need to submit to the ExA
before the examination closes on Wednesday this week.
Kind regards, John
John Webster
Senior Associate
for Osborne Clarke LLP
osborneclarke.com
…………………………………………………..……...........
E john.webster@osborneclarke.com
T + 44 117 917 3302
M + 7720 344 112

2 Temple Back East, Bristol, BS1 6EG

1

A legal sector first: we've been named both Legal Business and The Lawyer's law firm of the year. Read our blog post
here.

 Please consider the environment before printing this email
Please note that Osborne Clarke converted to a limited liability partnership on 31 October 2015.
Osborne Clarke LLP is a limited liability partnership registered in England and Wales with registered number
OC397443 whose registered office is at One London Wall, London EC2Y 5EB. It is authorised and regulated in the
UK by the Solicitors Regulation Authority (SRA) and is registered as a recognised body with SRA number 619990.
More information about Osborne Clarke LLP can be found on our website here.
The term ‘partner’ refers to a member of Osborne Clarke LLP. A list of members of Osborne Clarke LLP and their
professional qualifications is available for inspection at the registered office. Any advice given by any individual
member, employee, or consultant is the responsibility of Osborne Clarke LLP and not the individual.
Osborne Clarke LLP is part of an international legal practice.
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This email is confidential and may also be privileged. It is intended for the use of the addressee only except where the
email states it can be disclosed: if you receive this email in error, please accept our apology and delete it.
Email communications may be monitored by us, as permitted by applicable law and regulations. We believe, but do
not warrant, that this email and any attachments are virus free, but please be careful.

Fieldfisher, Riverbank House, 2 Swan Lane, London EC4R 3TT.
www.fieldfisher.com
This email and any attachments are confidential and may also be privileged. If you receive this message in error, please contact
the sender immediately, destroy the email and any attachments and do not use, copy, store or disclose it for any purpose.
Fieldfisher does not accept service of documents by electronic means without express prior agreement.
Fieldfisher is the trading name of Fieldfisher LLP, a limited liability partnership registered in England and Wales (registered
number OC318472) and is authorised and regulated by the Solicitors' Regulation Authority. A list of its members and their
professional qualifications is available at its registered office, Riverbank House, 2 Swan Lane, London EC4R 3TT. We use the
term partner to refer to a member of Fieldfisher LLP or an employee or consultant with equivalent standing or qualifications.
Fieldfisher meets international standards for information security: ISO/IEC27001. 2013 Certificate Number 2014/1869 Dated 26
March 2014.
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