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Statement of Reasons – The Western Power
Distribution (Brechfa Forest Connection) Development
Consent Order
1.

Introduction
1.1

Western Power Distribution (South Wales) Plc (“WPD”) owns and operates
the electricity distribution system in South Wales. WPD's network operates
at and below 132,000 volts (“132kV”). WPD is responsible for distributing
electricity from the national grid (operated by National Grid Electricity
Transmission plc (“National Grid”)) to power homes and businesses and to
connect certain generators to the national grid transmission infrastructure.

1.2

This Statement of Reasons (“the Statement”) relates to an application by
WPD under the Planning Act 20081 (“the Act”) for The Western Power
Distribution (Brechfa Forest Connection) Development Consent Order (“the
Order”) (Volume 3.1) (“the Application”).

1.3

The Order contains powers to acquire rights compulsorily. It seeks powers
including the creation of and acquisition of rights, necessary to construct,
use and maintain the authorised development. The Order is drafted as a
Statutory Instrument for this purpose.

1.4

Where relevant, references to terms in this Statement are to the terms
defined by the Order unless a contrary definition has been given.

1.5

The proposed project is known as the Brechfa Forest Connection (“the
proposed development”). The proposed development would carry all of the
electrical power from the Brechfa Forest West Wind Farm to the WPD
substation at Swansea North.

1
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1.6

The Order would grant powers to construct, use and maintain a 28.6
kilometre (km) 132kV electricity distribution connection between the chosen
point of the connection at the existing steel pylon (reference EE42) near
Llandyfaelog, and Brechfa Forest West Wind Farm, comprising the
installation of a 132kV overhead line and installation of 132kV underground
cables.

1.7

The works would be undertaken by WPD and the provisions of the Order
have effect for the benefit of WPD as set out in Article 6 of the Order.

1.8

The Order includes powers for:


the construction of two sections of 132kV overhead line;



the construction of a section of 132kV underground cables including
horizontal directional drilling (“HDD”) and the terminal connections to
the overground sections; and



development that is integral to the construction of the lines and cables
including access roads, highway works, creation and use of temporary
construction compounds, the provision of welfare units and monitoring.

1.9

This Statement has been prepared in compliance with the requirements of
Regulation 5(2) (h) of the Infrastructure Planning (Applications: Prescribed
Forms and Procedure) Regulations 20092 (“APFP”) and the Planning Act
2008: guidance related to procedures for compulsory acquisition of land
(“the Guidance”)3.

1.10

This Statement forms part of a suite of documents accompanying the
Application submitted in accordance with section 55 of the Act and
Regulation 5 of the APFP and should be read alongside those documents.
In particular WPD has submitted the following documents relating to the

2

S.I. 2009/2264
Department for Communities and Local Government, Planning Act 2008: guidance related to procedures for compulsory acquisition of
land (September 2013)
3
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compulsory acquisition powers sought as part of the proposed
development:


this document;



plans showing the land over which the various interests or rights over
land would be acquired (“the Land Plans”) (as identified within Schedule
2 Part 8 of the Option B DCO) ;



a Book of Reference containing details of the rights in land which may
be acquired and the names and addresses of all those who may be
affected by the proposed acquisition of those rights (“Book of
Reference”)(Volume 4.3D);



a statement to explain how the proposals contained in the Order would
be funded (“the Funding Statement”) (Volume 4.2);



a statement explaining the need for the development (which is set out in
the “Strategic Optioneering Report”) (“the Need Case”) (Volume 8.2);
and



a document outlining the main alternatives considered (“the
Environmental Statement”) (Volume 6.2) as amended by the Addendum
to the Environmental Statement (CR-003).

1.11

The Order limits of the Order establish the extent of the land affected by the
proposed development. The typical width of the Order limits along the
overhead line sections of the route corridor is 25 metres (“m”). WPD will not
need to compulsorily acquire rights over the full extent of the land that falls
within the Order limits because they allow for deviation of the proposed line.
WPD will, once constructed, only require permanent rights to access and
maintain the electricity lines over a corridor with a width of approximately
15m. WPD is seeking temporary rights over a wider area within the Order
limits to provide a necessary and proportionate degree of flexibility as to the
final alignment of the works (deviation). WPD has reduced the limits of

5
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deviation as much as possible but needs to ensure there is some ability to
make a lateral move if necessary, the most probably reason is to allow for
varying ground conditions. The width of a twin wooden pole is
approximately 2.5m wide (extending to approximately 5m across the
insulators) and a single wooden pole is approximately 0.25m wide
(extending to approximately 4m across the insulators). Each conductor
(electricity line) has the potential to swing approximately 5m either way; this
represents a required width of approximately 15m. The limits of deviation
(within a corridor of up to 25m) mean that the ability to move laterally is
limited to only 5m maximum, and is, in certain environmentally sensitive
areas, less than 5m. A full description of the extent of the land required by
WPD in order to carry out construction of the proposed development and
later, for access and maintenance, is set out within the Environmental
Statement, Project Description (Chapter 2 of the Environmental Statement).
1.12

The typical width of the Order limits along the underground cable section of
the route corridor is 16m. Temporary rights to enable construction within the
corridor width are shown on the land plans. WPD is seeking temporary
rights over a wider area than is needed for the permanent rights within the
Order limits to provide a necessary and proportionate degree of flexibility as
to the final alignment of the works.

1.13

For underground cables, WPD is only seeking to compulsorily acquire
permanent rights to access and maintain the development over a corridor
with a width of approximately 1.5m for the cables installed plus a 5 metre
maintenance access corridor. .A full description of the extent of land
required by WPD in order to carry out construction of the proposed
development and later, access and maintenance, is set out within the
Environmental Statement, Project Description (Chapter 2 of the
Environmental Statement).

1.14

This Statement sets out the justification for seeking compulsory purchase

6
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powers within the Order and for seeking certain other powers within the
Order which may interfere with property rights and private interests. This
Statement also explains why WPD considers that there is a compelling case
in the public interest for the inclusion of the compulsory purchase and
certain other powers within the Order and hence the proposed acquisition
meets the statutory requirements of the Act and meets the requirements of
the Guidance.
1.15

This Statement is structured as follows:


Chapter 2 outlines the need for the proposed development.



Chapter 3 summarises the scope of the compulsory acquisition powers
and certain other powers set out in the Order.



Chapter 4 is a description and location of the land over which the
compulsory purchase powers are sought.



Chapter 5 provides a description of the proposals for the use and
development of the land.



Chapter 6 sets out the purpose for which compulsory acquisition
powers are sought.



Chapter 7 provides the justification for seeking powers of compulsory
acquisition and certain other powers (for example, temporary
possession) which are set out in the Order.



Chapter 8 outlines WPD's approach to rights acquisition.



Chapter 9 identifies other consents which are or may be required in
addition to the powers sought in the Order.



Chapter 10 covers special considerations and impediments.



Chapter 11 comprises summary and conclusions.

7
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2

The need for the proposed development

The legislative and national policy statement context
2.1

Under Section 9 of the Electricity Act 19894 (“the Electricity Act”), WPD has
a statutory obligation to develop and maintain an efficient, co-ordinated and
economical electricity transition system to ensure the safe, secure and
reliable distribution of electricity throughout the network. This includes a
duty to connect new generating stations to the transmission system via
connection agreements. The form which these connections take depends
upon a number of factors including, but not limited to, the location of the
new generating stations.

2.2

The Electricity Act confers a duty upon WPD under Section 38 and
Schedule 9 to ensure that it does not have a detrimental effect on amenity
when carrying out its undertakings. Schedule 9 states that a licence holder,
such as WPD, has a general responsibility when formulating proposals for
new electric lines to:
‘have regard to the desirability of presenting natural beauty, of consenting
flora, fauna and geological or physiographical features of special interest
and of protecting sites, buildings and objects of architectural, historic or
archaeological interest; and shall do what [it] reasonably can to mitigate any
effect which the proposals would have on natural beauty of the countryside
or on any such flora, fauna, features, sites, buildings or objects.’(Ref. 2.1)

2.3

Schedule 9 also states that WPD has a responsibility when assessing the
effects of its proposals to:
‘mitigate any effect which the proposals would have on the natural beauty of

4

1989 c29
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the countryside or any flora, fauna, features, sites, buildings or objects’
(Ref. 2.2).
2.4

Six National Policy Statements for energy infrastructure were designated by
the Secretary of State for Energy and Climate Change in July 2011. The
Overarching National Policy Statement for Energy5 (“NPS EN-1”) sets out
that it is critical that the UK continues to have secure and reliable supplies
of electricity as part of the transition to a low carbon economy. NPS EN-1
also highlights an urgent need for new electricity transmission and
distribution infrastructure to be provided. Paragraph 3.7.2 of NPS EN-1
states:
‘as noted in Parts 2 and 3 of this NPS, it is likely that demand for electricity
will increase significantly over the coming decades. Factors contributing to
such growth include the development of new housing and business
premises (the number of households in England is projected to grow to 27.8
million by 2031) and the increased use of electricity in domestic and
industrial heat and transport. Lack of sufficiently robust electricity networks
can cause, or contribute to, large scale interruptions. Existing transmission
and distribution networks will have to evolve and adapt in various ways to
handle increases in demand, but construction of new lines of 132 kV and
above will also be needed to meet the significant national need for
expansion and reinforcement of the UK's transmission and distribution
networks.’

2.5

The National Policy Statement for Electricity Networks Infrastructure 6 (“NPS
EN-5”) explains circumstances where applications for consent for new
electricity network infrastructure developments may be considered.
Paragraph 2.5 of NPS EN-5 states:
‘new lines will have to be built, and the location of renewable energy

5

Department for Energy & Climate Change, Overarching National Policy Statement for Energy (EN-1) (July 2011)
Department of Energy & Climate Change, National Policy Statement for Electricity Networks Infrastructure (EN-5) (July 2011)

6
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sources and designated sites for new nuclear power stations makes it
inevitable that a significant proportion of those new lines will have to cross
areas where there is little or no transmission infrastructure at present, or
which it may be claimed should be protected from such intrusions.’

Need case and strategic optioneering report
2.6

An explanation of the need for the proposed development is contained in
the Need Case, which is set out in the Strategic Optioneering Report.

2.7

Under the terms of its distribution licence, WPD is obliged to make an offer
of connection in response to each valid application made.

2.8

In 2011, WPD received an application from RWE Innogy UK Ltd (“RWE”)
and Renewable Energy Systems (“RES”) for the connections of three
proposed wind farms known as Brechfa Forest West, Brechfa Forest East
and Bryn Llywelyn.

2.9

The Bryn Llywelyn Wind Farm was refused planning permission at appeal in
May 2014. RES subsequently withdrew its connection application.

2.10

The Brechfa Forest East Wind Farm received approval from
Carmarthenshire County Council in December 2013 under the Town and
Country Planning Act 1990, with the completion of a Section 106 agreement
in October 2014. RWE has however decided to withdraw that connection
from the proposed development.

2.11

As a result, the proposed development is to provide a connection for the
wind farm at Brechfa Forest West to the electricity distribution system at the
existing steel pylon (reference EE42) at Llandyfaelog. Consent for the
proposed wind farm has been granted by The Brechfa Forest West Wind

10
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Farm Order 20137.
2.12

The capacity of the Brechfa Forest West Wind Farm would require the
electricity to be routed to the WPD substation at Swansea North, being the
closest substation with the electrical capacity and apparatus capable of
accommodating the level of generated electricity.

2.13

The Strategic Optioneering Report outlines the various options that were
considered. The report determines that the current 132kV network in the
wider Brechfa, Carmarthen and Swansea area is already operating at full
capacity and cannot accommodate new generation.

2.14

The report alternatively considers that part of the 132kV network from the
WPD substation at Swansea North to Llandyfaelog is not currently
energised and has capacity to route the electrical load generated from the
proposed wind farm.

2.15

In view of the above, the report concludes that the best available option is
the (presently proposed) construction of a new 132kV circuit from the
Brechfa West Forest Wind Farm to the point of connection on the existing
WPD network, the existing steel pylon (reference EE42) at Llandyfaelog.

2.16

The Strategic Optioneering Report sets out the need case in more detail
and explains that the proposed development is required for the exportation
of renewable energy. As indicated, it is in accordance with the policies of
both the UK and Welsh governments, to increase the proportion of energy
generated by renewable means.

2.17

Given WPD’s statutory duty to connect, the need for new electricity
generation and the numerous government policies, it is clear that the
proposed development is both necessary and in the public interest.

7

S.I 2013/586
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Project development process
2.18

The project development process and the assessment of alternatives at
each stage are described in Chapters 2 and 3 of the Environmental
Statement.

2.19

Development of the project followed a multi-stage process as described
below and illustrated in Figure 1. The process, which is based on the
statutory duties and legislative context described in Paragraphs 2.1-2.5
above, was iterative and resulted in the detailed design of the proposed
development becoming more defined at each stage. A number of the steps
took place in parallel and there was an on-going back-checking process:


Need Case: to confirm the need to develop the distribution system to
provide a secure connection for the Brechfa Forest West Wind Farm.



Strategic optioneering: to develop and assess strategic options that
would meet the identified need, including assessment of alternative
connection routes and selection of an option to take forward.



Route corridor study: to take account of environmental constraints and
define potential areas of land or 'route corridors' for the new connection
and identify the most appropriate option to meet the need.



Stage 1 non-statutory consultation: to obtain the views of statutory
consultees and public interest groups on the route corridor options.



Back-check and review of options: to take the opportunity before
corridor selection to verify that the need case and review of strategic
options remained valid in light of any changes in circumstances and
consider representations received.



Route alignment study: to consider the possible route alignments within
the preferred route corridors that should be taken forward for wider
review with the statutory consultees, the public and persons with an

12
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interest in land.


Stage 2 non-statutory consultation: to obtain the views of statutory
consultees, the public and persons with an interest in land on the route
alignment options.



Review of options: to take the opportunity before final route alignment
selection to review the representations received and consider the
environmental and economic information to select a preferred alignment
with appropriate mitigation including a review of undergrounding.



Environmental Impact Assessment Scoping Report (Volume 6.5): to
outline the approach and scope of the Habitat Assessment for the
proposed development.



Draft route: to develop the connection detail within the preferred route
alignment in preparation for statutory consultation.



Statutory pre-application consultation: to consult statutory bodies,
(including people with an interest in land) other agencies and the
general public on the details of the proposed application, including the
Draft Environmental Statement.



Consultation feedback: review of representations received during
statutory pre-application consultation.



Change Management: consideration of all suggestions to amend the
proposed development following statutory consultation.

13

Statement of Reasons – Volume 4.1

2.20

The process has resulted in a proposed development that WPD considers
best meets the need identified having regard to WPD's statutory duties,
planning policy and government guidance. Throughout the development
process, the evolution of the proposed development has sought to minimise
and mitigate the environmental effects including socio-economic effects
resulting from the use of compulsory powers.

15
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3

Scope of compulsory acquisition
3.1

WPD seeks both permanent and temporary powers in the draft Order to
construct, use and maintain the proposed development. For these
purposes, WPD requires the power to create and the power to compulsory
acquire rights over land and powers for the temporary use of land both for
construction and maintenance.

3.2

The nature of the proposed development (an overhead electricity line and
underground cable) is such that the rights which need to be acquired
exclude the need for the land interest to be acquired. The acquisition
powers are therefore limited to the acquisition of rights over land
(permanent easements) and rights to use land temporarily for the
construction and maintenance of the connection. This approach is
consistent with WPD's powers for acquiring rights over land when
developing new connections under its powers under the Electricity Act.

3.3

The land which is the subject matter of the compulsory acquisition of rights
and the land which is required for temporary use is identified on the Land
Plans and set out in the Book of Reference.

3.4

This chapter seeks to justify the inclusion of such rights and powers in the
Order. The powers sought are in addition to and do not seek to replace
those powers that WPD benefits from under the Electricity Act.

3.5

The Order includes the following articles that relate to compulsory
acquisition or the interference with third party rights:
Article 19 – Application and modification of legislative provisions

3.6

As WPD is seeking to create a new right over land (a permanent easement)
and then acquire that right, the provisions that entitle a person with an

16
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interest in the land affected to compensation, need to be amended to reflect
the creation of that new right, as it would be had that right already existed
and then been compulsory acquired. Article 19 provided the change to the
legislation which is set out in Schedule 4 of the Order.
Article 20 - Compulsory acquisition of rights in, under or over land.
3.7

This article gives WPD the power to create the new rights and compulsorily
acquire those rights in, under or over the land described in the Book of
Reference, which are necessary to construct, use, maintain and
decommission the authorised development or works incidental to it or
necessary to facilitate it. It also permits WPD to impose restrictions and
acquire existing rights and restrictions. It deals with how those powers apply
to statutory undertakers’ equipment and it also limits those powers in
relation to Crown land.
Article 21 - Statutory authority to override easements and other rights.

3.8

This provision provides WPD with the power to interfere with any easement,
liberty, privilege, right or advantage annexed to land and affecting other
land, including any natural rights to support and/or breach any restriction as
to the use of land arising by virtue of a contract having that effect, to the
extent that that right interferes with the proposed development. The right
provides WPD with a statutory defence to the creation of a nuisance on
payment of compensation where relevant.
Article 22 - Compulsory acquisition of land - incorporation of the mineral code.

3.9

WPD does not seek to acquire mineral rights and this article clarifies that
such rights are not included and provides a statutory procedure should the
owner wish to work mines or minerals.
Article 23 - Time limit for exercise of authority to acquire land compulsorily.
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3.10

This limits the ability to serve a notice to treat or a general vesting
declaration to a period within five years from the granting of the Order
consistent with the Act. It also provides that temporary possession of land
can be held beyond 5 years if entry onto the land was taken before the end
of the 5 year period. The period for temporary possession of land is subject
to the provisions of Article 28.

Article 24 - Extinguishment and suspension of private rights
3.11

This article allows for the extinguishment and suspension of private rights
and restrictive covenants over land on the commencement of the authorised
development or the taking of possession of land and the suspension of such
rights where the possession of that land is temporary. The power does not
apply to the rights of statutory undertakers which are dealt with elsewhere.

Article 25 - Extinguishment of private rights and restrictive covenants relating to
apparatus removed from land subject to temporary possession
3.12

This article provides that all private rights and restrictive covenants over
land that is temporarily occupied by WPD and are specified in Schedule 8
are suspended and unenforceable for the duration of the occupation and
which are extinguished when WPD no longer remains in possession of the
land.

3.13

Whilst the usual position is that rights are suspended during temporary
occupation and then continue following the occupation, in this instance, the
works involve the dismantling and removal of WPD's existing apparatus and
therefore the rights, in relation to apparatus to be removed, would no longer
be applicable following the temporary occupation. This article provides that
rights in respect of the removed apparatus are extinguished once the land is
returned to the owner and covers existing apparatus that is
removed/relocated as a consequence of the authorised development.

18

Statement of Reasons – Volume 4.1

Article 26 - Application of the Compulsory Purchase (Vesting Declarations) Act
1981
3.14

This article provides for the application, with modifications, of the
Compulsory Purchase (Vesting Declarations) Act 19818 which contains
vesting procedures which apply to the compulsory acquisition of land.

Article 27 - Rights under or over streets
3.15

Article 27 gives WPD the rights to use land above and below a street for the
purpose of the construction of the proposed development including the use
of the subsoil or airspace over, any street (i.e. any way of any sort over
which the public have a right to pass). A person suffering loss due to such
interference would be entitled to compensation.

Article 28 - Temporary use of land by the undertaker
3.16

Article 28 would enable WPD, for the purpose of constructing the authorised
development and undertaking certain mitigating works, to take temporary
possession of the Order land in advance of acquiring a right over that land.
`Possession' means that WPD could occupy and control the land to the
exclusion of others, including its owner for that temporary period and for the
purposes specified.

3.17

Article 28 applies to the land specified in Column (1) of Schedule 8 to the
Order for the purposes shown in that Schedule and any other land within
the Order limits for the purpose of carrying out the proposed development.

3.18

The period of temporary possession would be subject to the time limits set
out in Article 28 (3). Before giving up possession of land, WPD would be
obliged to remove all temporary works and restore the land to its condition
immediately before entry, or otherwise to the owner's reasonable

8

1981 c.66
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satisfaction save for the exceptions provided for in Article 28(5)(a) to (b) or
Article 28(6)(a) to(b).
3.19

The exercise of these powers would interfere with the property rights of
owners and occupiers of the land. An owner or occupier suffering loss
would be entitled to compensation.

Article 29 - Temporary use of land for maintaining the authorised development
3.20

Article 29 would enable WPD to take temporary possession of any part of
the Order limits at any time during the maintenance period i.e. in relation to
any part of the authorised development, 5 years from the date on which that
part is brought into operational use.

3.21

Article 29(1) (b) would allow the construction of temporary works on the
land, so far as is reasonably necessary for maintenance purposes.

3.22

The powers are subject to a time limit with WPD only able remain on the
land for so long as reasonably necessary to carry out the maintenance
works. Before giving up possession there is a requirement to remove all
temporary works and restore the land to the owner's reasonable
satisfaction.

3.23

The exercise of the powers would interfere with the property rights of
owners and occupiers. An owner or occupier suffering loss or damage
would be entitled to claim compensation.

Article 30 - Statutory undertakers
3.24

Article 30 allows WPD to acquire rights or impose restrictions over land
belonging to statutory undertakers in so far as it falls within the Order limits.
WPD can extinguish the rights of, or remove apparatus belonging to
statutory undertakers. This article is subject to the protective provisions for

20

Statement of Reasons – Volume 4.1

statutory undertakers in Schedule 9 and the right to recover costs in Article
31.
Additional provisions of the Order
3.25

Regulation 5(2) (h) of the APFP requires a statement of reasons for seeking
an Order to authorise ’the compulsory acquisition of land or an interest in or
right over land’. Regulation 5(2) (h) does not require the statement of
reasons to extend beyond the outright acquisition of land or interests in or
rights over land. This does not capture other powers sought in the Order
which would or may interfere with property rights and interests.

3.26

However there are powers sought which the Order confers on WPD which
affect various interests in land. For clarity therefore these are noted below.

Article 10 - Street works
3.27

This article would allow WPD to carry out certain specified kinds of works in
certain streets. The exercise of the powers in Article 10 could potentially
interfere with private rights. The right in question could be suspended,
extinguished or otherwise interfered with. A person suffering loss as a result
would be entitled to compensation.

Article 12 - Temporary closure of streets and public rights of way
3.28

This article would enable WPD to temporarily close, alter or divert streets
and public rights of way and to use any such street as a temporary working
site. The power would only be exercisable for the purpose of constructing
the proposed development. Any closure could be for a reasonable time
only.

3.29

The power to prevent pedestrian access would be subject to the obligation
to provide reasonable access for pedestrians going to or from premises

21
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abutting a street affected by the temporary closure, alteration or diversion if
there would otherwise be no access. In respect of the streets and public
rights of way identified in Schedule 7 (to which this article refers) WPD may
provide a temporary diversion.
3.30

The exercise of Article 12 could potentially interfere with private rights (i.e.
rights vested in a person rather than the public at large), such as rights to
drive vehicles along a closed street. In that event the right in question would
be suspended, a person suffering loss due to such suspension would be
entitled to compensation.

Article 13 – Traffic regulation
3.31

Article 13 allows WPD to restrict stopping, parking, waiting, loading and
unloading, authorise the use of parking places and make provisions relating
to the direction and priority of vehicular traffic, for the construction of the
authorised development.

3.32

The powers set out in this article may only be exercised with the consent of
the relevant traffic authority. WPD must comply with the relevant notice and
advertising periods as set out in Article 13 (2) (a) and (b).

Article 18 - Authority to survey and investigate the land
3.33

This article would enable WPD for the purposes of the Order, to enter onto
any land shown within the Order limits to survey and investigate the land. A
person suffering loss due to such interference would be entitled to
compensation.

Article 33 - Felling or lopping of trees and removal of hedgerows
3.34

Article 33 would enable WPD to fell or lop any trees or shrubs near, within
or encroaching upon the Order limits so as to prevent the trees or shrubs

22
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from obstructing or interfering with the construction, maintenance or use of
the proposed development or which may cause a danger. A further power is
included for the removal of hedgerows and important hedgerows as defined
by the regulations. A person suffering loss due to interference under this
article would be entitled to compensation.
Other matters
3.35

The above provisions should be reviewed alongside the Book of Reference
which identifies the extent of the affected land plots. For completeness,
WPD expressly states that it does not consider there to be any category 3
persons affected by the proposed development. Accordingly Part 2 of the
Book of Reference has been marked with the response “none”.

3.36

WPD reached the above conclusion after undertaking a diligent inquiry
(section 57 (5) of the Act) and has considered those persons who may have
a “relevant claim” (section 57 (6) of the Act). Article 24 of the Order retains a
right to extinguish conflicting rights and parties with such rights are listed in
Part 3 of the Book of Reference. Should any party seek to make a “relevant
claim” then the power to acquire or extinguish that right remains in the
Order.

23
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4

Description of land subject to the compulsory
purchase and other powers
4.1

This Chapter describes the Order land, including its location, use and
topography. The land which is to be subject to compulsory acquisition of
rights, together with the land in respect of which temporary use powers are
sought, is shown on the Land Plans and identified in the Book of Reference
and the works, including the limits of deviation, are shown on the Works
Plans.

4.2

The proposed development is in South Wales and lies solely within the
boundaries of Carmarthenshire County Council.

4.3

The geographical extent of the Order land is illustrated below in Figure 2.
See also the Overall Location Plan (Order limits) (Volume 2.1).
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FIGURE 2 – Location of the proposed development
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Location of the proposed development
4.4

The area within the proposed development's Order limits is approximately
1.16 square kilometres (“sq. km”) principally extending from near
Llandyfaelog, Carmarthenshire to Brechfa Forest West Wind Farm.

4.5

The design for the 132kV overhead line, underground cables, and 132kV
connections is based on environmental, technical and economic studies as
well as consideration of consultation responses in respect of the proposed
development.

4.6

The area in which the development is proposed is predominantly rural with
much of the land dominated by agriculture, interspersed with isolated
settlements, villages, the town of Carmarthen and by plantation forestry.
Agriculture is mostly unimproved or semi-improved pasture and grazing
land. The majority of this land is classed as moderate to poor quality land.

4.7

The proposed development has been split into three sections (A, B and C)
for ease of reference during both the consultation and assessment stages.
Section A

4.8

The 132kV overhead line connects to the existing overhead line (the EE
route) at the existing steel pylon (reference EE42) at Llandyfaelog,
Carmarthenshire. From here it runs in an easterly direction across the Nant
Morlais valley. The route then heads in a north-north-easterly direction and
crosses under the existing 400kV lines. At Banc y Capel, the line passes to
the west of the single wind turbine. The route then descends the hill towards
the A48, crosses the A48 Trunk Road and continues up to the ridge line
where it passes to the west of Tyllwyd-mawr Farm. The overhead line then
drops down the hill towards the River Towy, crossing a public footpath
before changing to underground cabling to the south of the B4300.
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Section B
The underground cabling connection runs under the River Towy and

4.9

continues underground in a northerly direction where it runs parallel to the
River Gwili. The route passes to the west of Abergwili, going under
Abergwili Road and the A40 before continuing north alongside the River
Gwili. The route then skirts a field used as a landing site for air ambulances
before joining the A485 to the north of Glangwili Bridge. The route then
follows the A485 for approximately 800m before heading west through the
fields alongside the unclassified highway U2095 for approximately 300m
before running north under the road and into the fields. Here the route then
changes from underground cabling and returns to an overhead line.
Section C
4.10

Finally the overhead line passes to the west of Peniel and heads in a
northerly direction towards Rhydargaeau remaining to the west of the A485.
The route then passes to the west of Pontarsais and the two fishing ponds
and then to the east of the hill at Nant–y-boncath, between the hill and the
A485. The route continues by crossing the A485 to the south of Alltwalis
and then continues in a north-easterly direction for just over 1km before
heading in an easterly direction into the Brechfa Forest and onto the
proposed Brechfa Forest West Wind Farm Substation.

Roads and water courses
4.11

The main roads in the area in which the development is proposed include
the A484, A48, A40, A485, B4306, B4309, B4301 and B4300. The local
road network comprises minor roads which connect to the main roads.

4.12

The proposed development also crosses overhead, Nant Cwmffrwd, Nant y
Boncath, Nant Brechfa, Nant Felys, Nant Corrwg, the Nant Morlais, Nant
Pibwr, and River Gwili together with other minor watercourses. The

27

Statement of Reasons – Volume 4.1

proposed development also crosses underneath the River Towy and two of
its tributaries (Abergwili Mill Leat, Bwlch Stream) and Nant Crychiau
(tributary of the River Gwili). Plans of these crossings are contained in the
Design Drawings and Profiles (“the Design Drawings and Profiles”) (Volume
2.7).

Environmental and heritage designations
4.13

Environmental designations are illustrated in Figure 5.1 (Volume 6.3)
accompanying Chapter 5 of the Environmental Statement. The Towy valley
at the point at which it is crossed by the proposed development is
designated as a non-statutory Special Landscape Area. The Towy valley is
also designated as a Registered Historic Landscape and there is one
Historic Park and Garden to the east of the underground cabling section of
the proposed development.

4.14

The proposed development also crosses one Site of Special Scientific
Interest (“SSSI”)/Special Area of Conservation (“SAC”) where it crosses
underneath the River Towy. There are four other SSSIs nearby but not
crossed by the proposed development: Glan Pibwr Stream Section, Allt
Penycoed Stream Section, Bishops Pond and Rhosydd Llanpumsaint.

Public Rights of Way
4.15

There are 16 public rights of way (“PRoW”) and 1 permissive path identified
as running through the Order limits. The access and rights of way plans
(Volume 2.3) submitted with the Application, show the PRoW that will be
affected by the proposed development. Article 12 of the Order grants all
necessary powers to temporarily close, alter or divert PRoW affected by the
proposed development. It is WPD’s intention that all PRoWs with the
exception of PRoW-2/8/1 will remain open during construction. PRoW-2/8/1
will be diverted temporarily and reinstated along its original alignment
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following construction. The construction environmental management plan
(“CEMP”) describes where the PRoW will be affected by the proposed
development and how the PRoW will be managed to ensure that they are
safe to use and minimise the disruption to users.

Streets
4.16

The construction of the 132kV line will necessitate the temporary
interference with streets along the route of the Order limits. The extent of
the interference is likely to involve 27 streets (these comprise: 21 overhead
line crossings, 6 underground crossings and 1 BOAT). Article 10 provides
for this power and Schedule 6 identifies the streets affected.

29

Statement of Reasons – Volume 4.1

5

Description of the proposals for the use and
development of the land
Details of the land to be subject to compulsory acquisition powers are set

5.1

out in the Land Plans and in the Book of Reference accompanying the
Application.
Paragraph 1.7 of Chapter 1 briefly identifies the principal elements of the

5.2

proposed development, which are further described below.

132kV Connection
The main component of the proposed development is the construction of a

5.3

new 132kV electricity connection between the existing steel pylon
(reference EE42) at Llandyfaelog, Carmarthenshire and Brechfa Forest
West Wind Farm. The connection would comprise a new overhead line and
new underground cables which are described within the following sub
sections.
132kV Overhead Line
The new 132kV overhead line would comprise two parts:

5.4



The construction of a section of new 132kV overhead line of approximately
10.94km in length from the existing steel pylon (reference EE42) at
Llandyfaelog, Carmarthenshire to pole 84 and connecting to the
underground cables discussed below; and



The construction of a section of new 132kV overhead line of approximately
14.1 km in length from pole 87 to pole 203 at the Brechfa Forest West Wind
Farm Substation.

5.5

The 132kV overhead line would comprise conductors supported by twin or
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single wooden poles. The typical span between single wood poles would be
around 80-100m.The maximum span between poles would be 190m.The
lengths of the wooden poles would vary between 11 to 18m (subject to a
+2m vertical limit of deviation) but with up to 2.5m of that length being
buried underground.
Installation of 132kV Underground Cables
5.6

As part of the connection between Llandyfaelog, Carmarthenshire and
Brechfa Forest West Wind Farm, WPD is proposing to install 132kV
underground cables. These comprise the construction of 132kV
underground cables from pole 84 terminal connection passing under the
River Towy and across the Towy valley then under the A485 terminating
south east of Peniel and connecting to pole 87. The pole construction and
the terminal end (poles 84 and 87) would be of a double twin pole
construction (four poles) to anchor the overhead line to the underground
cabling connection. The length of underground cable will be approximately
3.56 km. The cables would be installed either via an open cut method or via
HDD. Open cut will require the excavation of a trench approximately 1.5m
deep and 1.5m wide, although the width will vary depending on the type of
installation.

Integral development
5.7

In addition to the above, a number of other works will be required during
construction and operation of the proposed development. These include
temporary access roads, highway works, temporary construction
compounds, welfare units and works to affected trees.

5.8

Chapter 2, Project Description of the Environmental Statement provides
further details on the construction of the proposed development.
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6

Purpose for which the powers are sought
6.1

The purpose of the acquisition powers is to enable WPD to install, use,
maintain and decommission a new 132kV electricity distribution connection
(comprising installation of a 132kV overhead line and installation of 132kV
underground cables). The need for the proposed development is set out in
the Strategic Optioneering Report, incorporating the Need Case and in
Chapter 2 above. For that purpose a range of rights are necessary.

6.2

The acquisition powers that would be granted by the Order are of both a
permanent and temporary nature. Broadly stated, the purpose of acquisition
powers is to enable WPD to construct the works, to subsequently use the
network and to be able to maintain and decommission it. It is for that
overarching purpose that the Order contains powers for the compulsory
purchase of rights in, under and over land, and for the temporary use of
land. Compulsory acquisition powers only relate to and will apply to the
Order limits and subject to the Order.

6.3

The nature of the proposed development is such that no land within the
Order limits would need to be acquired outright. All acquisition powers
relate to the creation of and acquisition of rights in, under or over land and
the temporary occupation of land.

6.4

In relation to the relevant land as referred to on the Land Plans and in the
Book of Reference, the Order incorporates and sets out five classes under
which rights may be acquired permanently or land possessed temporarily
for the abovementioned overarching purpose.

6.5

The power to exercise and acquire these classes of rights expressly
referred to in the Book of Reference is provided for in Article 20(1) of the
Order. Column 4 of Part 1 of the Book of Reference identifies for each plot
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of land the relevant class of right to be acquired and is certified by the
Secretary of State pursuant to Article 34 of the Order.
The powers to be conferred by the Order to acquire rights in, under or over

6.6

land and use land will be exercisable by WPD in respect of the proposed
development. Column 4 of the table in Part 1 to the Book of Reference sets
out the respective interest, right or power to be acquired or used by WPD in
relation to each parcel of land. The interests, rights or powers are described
by reference to the classes contained in the table in Part 1 of the Book of
Reference and are further summarised below.
The classes of right also include subordinated classes of rights or powers in

6.7

other classes as set out in the table so, for instance, if WPD may acquire
Class 1 powers over a parcel of land (Compulsory Acquisition of Rights for
the Authorised Development), it may exercise Class 3 powers (Temporary
use for construction dismantling and/or access for the Authorised
Development) as well. This gives WPD the ability to acquire or exercise a
subordinate right or power where appropriate.
Class 1: Compulsory
Development
6.8

Acquisition

of

Rights

for

the

Authorised

Acquisition of rights by the creation of new rights:
(a)

with or without vehicles, plant and equipment to enter, access over and
remain on the land to carry out and construct the authorised development
and to use, retain, inspect, test, maintain, repair, alter, renew,
decommission and replace or remove the authorised development;

(b)

with or without vehicles, plant and equipment to enter, access over and
remain on the land to fell, trim or lop trees, shrubs, hedges, coppices,
woods, roots and bushes which may obstruct or interfere with the rights
sought by the undertaker;
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(c)

with or without vehicles, plant and equipment to enter and access over the
land to access any adjoining land for the purposes of the authorised
development;

(d)

with or without vehicles, plant and equipment to enter access over and
remain on the land to carry out such ecological measures (including the
establishment of ground vegetation cover) or such other measures as are
prescribed in the environmental document for the purposes of the
authorised development;

(e)

with or without vehicles, plant and equipment to enter the land to exercise
the rights over and across any access route;

(f)

to require the landowner not to do or suffer anything to be done upon the
land which may interfere with or cause damage to the authorised
development or interfere with the undertaker’s access including without
limitation not to erect any building or structure or allow any plant or tree to
grow within the land, not to excavate under or change the level of the
surface, ground cover or composition of the land or do or allow to be done
anything that may cause the level of the surface, ground cover or
composition to be altered, not to drill, dig or break up the land;

(g)

to construct, relocate and/or divert any culvert and all associated
structures together with the right of drainage into any culvert and
subsequently to retain, use, inspect, maintain, decorate, repair, bridge
over, replace and renew as necessary any culvert in connection with the
carrying out of the authorised development;

(h)

to carry out any activities ancillary or incidental thereto; and

(i)

to make good any damage caused in connection with the carrying out of
the authorised development.

In addition, Class 2, 3,4 subordinate rights will also apply.
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Class 2: Compulsory Acquisition of Rights of Access for the Authorised
Development
Acquisition of rights by the creation of new rights:

6.9
(a)

with or without vehicles (which shall include without limitation construction
and maintenance traffic), plant and equipment to enter, access over and
remain on the land at all times;

(b)

to remove any structures, poles from the land and to remove, fell, trim or
lop any trees, shrubs, hedges, coppices, woods, roots and bushes from that
land;

(c)

to construct, improve, widen, repair, maintain, renew, rebuild and take all
necessary support for existing and new accesses and associated or
ancillary structures including bridges and other crossings;

(d)

to carry out activities ancillary thereto; and

(e)

to make good any damage caused in connection with the carrying out of the
authorised development.

There are no subordinate rights.
Class 3: Temporary use for construction dismantling and/or access for the
Authorised Development
6.10
(a)

Acquisition of rights by the creation of new rights.
to remove any structures, poles from the land and to remove, fell, trim or lop
any trees, shrubs, hedges, coppices, woods, roots and bushes from that
land;

(b)

construct works (including the provision of means of access and the right to
construct, improve, widen, repair, maintain, and take all necessary support
for existing and new accesses) and temporary buildings on that land and
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thereafter remove the same;
(c)

to install, erect, retain, use, inspect, maintain, renew and remove scaffolding
and all other equipment and apparatus in connection with the carrying out of
the authorised development;

(d)

to install, erect, retain, use, inspect, maintain, renew, remove and relocate
any unit, cabin or other structure and all related plant, equipment and
machinery for welfare and/or security in connection with the carrying out of
the authorised development;

(e)

to carry out activities ancillary thereto;

(f)

with or without vehicles plant and equipment to enter, access over and
remain on the land for any of the above; and

(g)

to make good any damage caused in connection with the carrying out of the
authorised development.

There are no subordinate rights.
Class 4: Temporary use for mitigation and/or access for the Authorised
Development
6.11

Acquisition of rights by the creation of new rights:
(a)

to install, execute, implement, retain, maintain, repair, renew, remove,
replace and relocate (and to carry out all necessary reinstatement works in
relation to) non-intrusive environmental, heritage and/or ecological
walkover surveys and measures (including the establishment of ground
vegetation cover), works and/or activities, and to carry out (and to carry
out all necessary reinstatement works in relation to) archaeological,
environmental, ecological, agricultural, contamination, topographical and
geotechnical surveys and investigations, including the taking and removal
of soil samples and the sinking of boreholes and/or excavation of trial pits,
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and other like surveys and investigations in connection with the carrying
out of the authorised development;
(b)

to install, retain, use, inspect, maintain, renew, remove and relocate
monitoring instruments, taking instrument readings and implementing all
necessary non-intrusive mitigatory measures in relation to:
(i)

existing water courses; and/or

(ii)

local wildlife

and which do not give rise to any materially different environmental effects
from those assessed in the environmental document;
(c)

to carry out activities ancillary thereto;

(d)

with or without vehicles plant and equipment to enter, access over and
remain on the land for any of the above; and

(e)

to make good any damage caused in connection with the carrying out of
the authorised development.

6.12

There are no subordinate rights.

Class 5: Temporary use for compound and welfare for the Authorised
Development
6.13

Acquisition of rights by the creation of new rights:
(a)

to remove any structures, poles from the land and to remove, fell, trim or
lop any trees, shrubs, hedges, coppices, woods, roots and bushes from
that land and to prepare, take up and store soils and subsoils and lay
membrane and hardstanding;

(b)

construct works (including the provision of means of access and the right
to construct, improve, widen, repair, maintain, and take all necessary
support for existing and new accesses) and temporary buildings on that
land and thereafter remove the same;
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(c)

to install, erect, retain, use, inspect, maintain, renew and remove
scaffolding and all other equipment and apparatus in connection with the
carrying out of the authorised development;

(d)

to use as a construction and maintenance compound, working area, lay
down and parking areas for all plant, equipment, materials and vehicles in
connection with the carrying out of the authorised development;

(e)

to install, erect, retain, use, inspect, maintain, renew, remove and relocate
any unit, cabin or other structure and all related plant, equipment and
machinery for welfare and/or security in connection with the carrying out
of the authorised development;

(f)

to carry out activities ancillary thereto;

(g)

with or without vehicles plant and equipment to enter, access over and
remain on the land for any of the above; and

(h)

to make good any damage caused in connection with the carrying out of
the authorised development and to remove temporary membrane and
hardstanding and replace soils and subsoils and restore the land.

6.14

There are no subordinate rights.

6.15

The total number of plots of land falling within each of the above five classes
are listed in Table 1 below.
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Class
5

Explanation of rights

Justification

a)

use as a construction and
maintenance compound, working
area, lay down and parking areas
for wall plant, equipment, materials
and vehicles in connection with the
carrying out of the authorised
development;

This right is necessary to enable WPD to
take temporary possession of land to
use as construction compounds or to
store plant, materials and so on which is
required in connection with the
authorised development.

b)

remove any structures, poles from
the land and to remove, fell, trim or
lop any trees, shrubs, hedges,
coppices, woods, roots and bushes
from that land and to prepare, take
up and store soils and subsoils and
lay membrane and hardstanding;

This right is required to enable WPD to
construct and maintain the authorised
development by clearing the land
required from obstructions that would
prevent or inhibit construction or
maintenance of the authorised
development and to strip soil and lay
down a temporary base for the
compound.

c)

construct works (including the
provision of means of access and
the right to construct, improve,
widen, repair, maintain, and take all
necessary support for existing and
new accesses) and temporary
buildings on that land and thereafter
remove the same;

This right is necessary to ensure that
WPD can take temporary possession of
land to carry out works and construct
temporary buildings for the construction
of the authorised development.

d)

install, erect, retain, use, inspect,
maintain, renew and remove
scaffolding and all other equipment
and apparatus in connection with
the carrying out of the authorised
development;

In order to construct and install the
132kV line including over roads and
rivers, scaffolding is required. This right
therefore enables the 132kV line to be
constructed and installed without
impediment.
Reference in the right to “the authorised
development” is required given the
position in Wales on associated
development. (Development consent
cannot be granted in Wales for
associated development relating to this
type of project).
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install, erect, retain, use, inspect,
maintain, renew, remove and
relocate any unit, cabin or other
structure and all related plant,
equipment and machinery for
welfare and/or security in
connection with the carrying out of
the authorised development;
(f) to carry out activities ancillary
thereto;

This provides necessary rights for WPD
to install and use units and cabins for
welfare and for security in relation to the
authorised development.

f)

carry out activities ancillary thereto;

This provides the necessary rights
relating to activities that are merely
ancillary or incidental to the authorised
development.

g)

with or without vehicles plant and
equipment to enter, access over
and remain on the land for any of
the above; and

This enables WPD to enter, access and
remain on land as required to exercise
other Class 5 rights.

h)

make good any damage caused in
connection with the carrying out of
the authorised development and to
remove temporary membrane and
hardstanding and replace soils and
subsoils and restore the land.

This right provides the necessary land
rights for WPD to repair any damage
caused by the carrying out of the
authorised development and to restore
the compound areas at the end of their
use.

e)

Reference in the right to “the authorised
development” is required given the
position in Wales on associated
development. (Development consent
cannot be granted in Wales for
associated development relating to this
type of project).

Reference in the right to “the authorised
development” is required given the
position in Wales on associated
development. (Development consent
cannot be granted in Wales for
associated development relating to this
type of project).

6.14

The purposes for which the land subject to temporary use is required are set out in
Table 7 below. This is described according to the numbered works set out in the
Schedule 1 to the Order and the plot numbers shown on the Land Plans and in the
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Book of Reference. Table 7 should be read in conjunction with, and by reference to,
those documents.
6.15

Without the powers to compulsorily acquire the rights, and to temporarily use land, it
would not be possible to deliver the proposed development within the timescales
required to meet the need, if at all. This would have an impact on energy security
and electricity distribution capacity.
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permanently once the works are completed. This has a lesser impact on the
landowner and is thus a more proportionate approach.
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7

Justification for Powers of Compulsory Acquisition

Section 122 of the Act
7.1

Section 122 of the Act provides that a development consent order that
includes compulsory acquisition powers may be granted only if the
conditions in sections 122(2) and 122(3) of the Act are met.

7.2

The first condition requires one of three criteria to be met, as follows:


the land is required for the development to which the development
consent relates; or



the land is required to facilitate or is incidental to that development; or



the land is replacement land to be given in exchange under section 131
or 132 of the Act.

7.3

The second condition is that there is a compelling case in the public interest
for compulsory acquisition.

7.4

Paragraphs 12 and 13 of the Guidance also identify that for the second
condition to be met the Secretary of State will need to be persuaded that
the public benefits that would be derived from the compulsory acquisition
will outweigh the private loss that would be suffered by those whose land is
to be acquired.

7.5

The Guidance sets out the following general matters which a promoter of
the proposed development must be able to demonstrate to the satisfaction
of the Secretary of State so as to justify an order granting development
consent:


that all reasonable alternatives to compulsory acquisition (including
modifications to the scheme) have been explored;
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that the proposed interest in the land is for a legitimate purpose and is
necessary and proportionate;



that it has a clear idea of how it intends to use the land which it is
proposing to acquire;



that there is a reasonable prospect of the requisite funds becoming
available; and



that the purposes for which an order authorises the compulsory
acquisition of land are legitimate and sufficiently justify interfering with
the human rights of those with an interest in the land affected. In
particular, regard must be given to the provisions of Article 1 of the First
Protocol9 to the European Convention on Human Rights10 (“the
Convention”) and, in the case of acquisition of a dwelling, Article 8 of
the Convention.

7.6

The following sub sections explain how the section 122 conditions are met
in the case of the proposed development.

Section 122(2)
7.7

Condition 1: "The land and rights in the land are required for the
development to which the consent relates, or, the land is required to
facilitate or is incidental to that development."

7.8

Chapter 5 of this Statement sets out the use to which the rights in land to be
acquired would be put. Rights to be acquired would be for the uses set out
in paragraphs 5.3 to 5.8 above, being the construction and maintenance of
the 132kV overhead line and underground cables. The rights to be acquired
are permanent easement rights rather than temporary wayleave rights. The

9

"The First Protocol" is defined by section 21 of the 1998 Act as the protocol to the Convention agreed at Paris on 20 March 1952
'The Convention" is defined in Section 21 of the Human Rights Act 1998 as the Convention for the Protection of Human Rights and
Fundamental Freedoms, agreed by the Council of Europe at Rome on 4 November 1950 as it has effect for the time being in relation to
the United Kingdom
10
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justification for acquiring permanent easement rights is set out below at
Paragraph 8.3.
The Book of Reference, the Land Plans and the Works Plans show the land

7.9

that falls within the Order limits and the works proposed on such land and
the rights required as well as how such land, and rights in land, would be
used.
7.10

In each case the acquisition of rights is necessary to deliver the proposed
development and is proportionate to the degree of interference with any
private rights.

7.11

Land that is subject to temporary rights would be affected for a limited,
specified duration and following construction would not experience any ongoing interference. The majority of land over which permanent rights are to
be acquired would experience only minor interference with the use of the
land. WPD has attributed significant importance to the existing uses of the
land with socio-economic and land use assessments set out in Chapters 17
and 8 of the Environmental Statement. Given that a significant proportion of
the land over which permanent rights would be acquired is in agricultural
use; the owners of such land would likely experience only negligible
interference over the lifetime of the development. Further explanation is
provided at Chapter 6 of this Statement as to the purpose of the compulsory
acquisition powers, the various classes of rights and individual justifications
for each.

7.12

Accordingly WPD considers that the section 122 (2) condition is satisfied by
the proposed development.

Section 122(3)
7.13

Condition 2: "There is a compelling case in the public interest for
compulsory acquisition."
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7.14

The proposed development provides critical distribution capacity necessary
for the safe and secure connection of the Brechfa Forest West Wind Farm
to the WPD substation at Swansea North.

7.15

Chapter 2 of this Statement and the need case contained within the
Strategic Optioneering Report have explained how the proposed
development is essential for providing sufficient distribution capacity in
South Wales.

7.16

Chapter 2 also described the multi-stage process that WPD has followed in
developing the proposed development. This involved an iterative process
involving appropriate environmental appraisal, consultation, consideration of
alternatives and engineering design which has resulted in a scheme which
best balances WPD's duties and government guidance.

7.17

As set out in Chapter 3 above, the rights required for the proposed
development are necessary to facilitate the scheme and WPD has sought to
ensure that a proportionate approach has been taken in identifying the
permanent and temporary rights that need to be acquired to achieve the
delivery of the scheme.

7.18

There is therefore a compelling case that the compulsory acquisition of
rights outweighs the interference with private rights. WPD is not seeking to
acquire any land and no dwellings or other buildings are affected and is
limiting the acquisition to rights in land. It has sought to identify the very
minimum rights that are reasonably required for the construction, use and
maintenance of the proposed development, allowing for necessary
deviation limits and identifying a proportionate approach to the acquisition of
rights and grant of powers of temporary use.

7.19

There is relatively limited interference with private rights in most cases and
the public interest in delivering the scheme on time would not be likely to be
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met without the use of compulsory acquisition powers. As such it is in the
public interest for the rights described in the Land Plans and in the Book of
Reference, to be compulsorily acquired. Accordingly WPD considers that
the section 122 (3) condition is satisfied.

Alternatives
Alternatives to compulsory acquisition
7.20

In order to construct, use and maintain the proposed development, rights
would need to be acquired. Any practicable alternative location for the
proposed development would require the acquisition and/or use of other
third party land. This means that acquisition of rights in and/or use of other
third party land cannot be avoided. The Book of Reference and the Land
Plans show rights in land are required and for what purpose. In each case
the rights sought are necessary to deliver the proposed development and
are proportionate to the degree of interference with the interests and rights
of landowners.

7.21

WPD has also sought to use powers of temporary use, where appropriate,
rather than compulsory acquisition of land or rights as the temporary use of
land is more proportionate where the permanent acquisition of land or rights
is not required.

7.22

WPD will continue to seek to acquire all rights it needs by voluntary
agreement, subject to the Order being made. WPD has undergone
extensive consultation with all persons with an interest in the relevant land
in order to try to avoid the need for compulsory acquisition.

7.23

This approach to making the Application in parallel to conducting
negotiations to acquire rights in land by agreement is in accordance with
Paragraph 25 of the Guidance.
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7.24

Notwithstanding completing voluntary agreements, WPD would still seek to
compulsorily acquire rights through the Order as compulsory acquisition
powers would enable WPD to deliver its statutory and contractual duties
without potential delay, if for any reason the voluntary acquisition of rights is
ultimately unsuccessful.

7.25

WPD seeks compulsory powers to acquire rights in land under the Order
from all relevant landowners, notwithstanding that voluntary agreements for
the grant of rights may have been entered into, for the following reasons:


An option may be obtained by agreement prior to the Application or
during the development consent order application process, rather than
the substantive right itself. The compulsory powers therefore provide a
fallback should the voluntary agreements fail and cover instances
where the person with an interest in land is unwilling to grant the
relevant right once the option has been exercised.



Including all interests in the Order allows all required rights to be
obtained in the same way and through one process, potentially by
General Vesting Declaration ("GVD"). This is an effective way of
compulsorily acquiring rights from multiple owners.



Compulsory acquisition by GVD is effective against all interests in the
land, so avoiding the risk of a failure to disclose a relevant interest; the
GVD is effective even against unknown interests.



Compulsory powers are also more readily enforceable, so reducing
additional risk, cost and delay.

7.26

Paragraph 25 of the Guidance confirms that for long, linear schemes, such
as the proposed development:
‘it may not be practical to acquire by agreement each plot of land. Where this
is the case it is reasonable to include provision authorising compulsory
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acquisition covering all the land required at the outset’.
7.27

Without the powers of acquisition being compulsory, the urgent national
need for the proposed development could not be met because the rights
required in the Order land may not be assembled, uncertainty as to
construction would continue and WPD considers that its objectives would
not be achieved.

7.28

In defining the areas for permanent acquisition of rights within the Order
land varying limits of deviation have been applied to the Works Plans. Limits
of Deviation have been adopted to enable WPD to ensure that the correct
areas of land are identified for the construction works but that the minimum
of land is affected permanently. .

7.29

WPD is seeking temporary rights over a wider area within the Order limits to
provide a necessary and proportionate degree of flexibility as to the final
alignment of the works. Once the exact location of the works has been
determined it may be possible to reduce the extent of permanent
acquisition. Areas of temporary possession may potentially be able to be
reduced once the exact location of the works has been determined.

Alternatives to the proposed development
7.30

WPD's multi-stage project development process is described in Chapter 2
above. At each stage of the process WPD considered alternative options
balancing the environmental, economic, engineering issues with the
representations made during each stage of consultation.

7.31

The assessment of alternatives at each stage is described in Chapter 3 of
the Environmental Statement and includes the consideration of alternative
strategic options, route corridors, detailed routes, undergrounding and the
consideration of representations made during consultation.
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7.32

Having followed this multi-stage process WPD considers that the proposed
development best balances its duties and the feedback received during
consultation.

7.33

Any viable alternative routes for the connection would similarly require the
acquisition of rights over other third party land, with the effect that such
acquisition cannot be avoided.

The proposed interest in the land is legitimate, necessary and
proportionate
7.34

The need for the proposed development has been established in the need
case contained within the Strategic Optioneering Report and is underpinned
by NPS EN-1 and NPS EN-5. The compulsory acquisition of rights in land is
necessary to deliver this connection.

7.35

Without the compulsory acquisition of the necessary rights in land, the
delivery of the proposed development cannot be guaranteed. As
contemplated by the Act it is a proportionate use of compulsory acquisition
powers to acquire rights in land for the proposed development.

7.36

Steps have been taken to ensure that the rights acquired are proportionate,
including the following:


the Strategic Optioneering Report assessed alternative options to
deliver the necessary connection without land take, but the acquisition
of third party interests cannot be avoided to deliver the proposed
development.



the Order limits are drawn as tightly as possible to avoid any
unnecessary interference with or extinguishment of third party rights.
The Order limits do allow for a limited degree of flexibility to enable any
necessary lateral deviation during construction of the proposed
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development.
7.37

In all cases WPD is seeking rights over land or temporary possession of the
land. As such the interference would be minimal and no residential
dwellings would be compulsorily acquired.

7.38

WPD has sought to take powers to temporarily use land, rather than the
compulsory acquisition of permanent rights in land in order to reduce the
impact on landowners.

7.39

The Book of Reference and Land Plans identify five classes for compulsory
acquisition or temporary possession. WPD has carefully considered the
project requirements for each plot to ensure that the rights/powers granted
are no more than reasonably necessary.

7.40

WPD has sought to engage with all persons with an interest in the affected
land with a view to reaching voluntary agreements for the use of or
acquisition of rights in respect of the land and the payment of
compensation.

7.41

Compensation is payable for the compulsory acquisition of land or rights
under the foregoing powers. Compensation is also payable for loss or
damage caused by the exercise of any power of temporary use of land. Any
dispute in respect of the compensation payable is to be determined by the
Lands Chamber of the Upper Tribunal.

Use of the land to be acquired
7.42

WPD has a clear idea of how it intends to use the land and interests in land
to be acquired and/or temporarily possessed and this is set out in detail in
the Book of Reference and the Land Plans and is outlined in Chapter 5
above.
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7.43

The land where rights are to be acquired is principally to be used for the
construction, use and maintenance of the 132kV overhead line and
underground cables.

Availability of funds for compensation
7.44

The Guidance indicates that an applicant should be able to demonstrate
that there is a "reasonable prospect" of the requisite funds becoming
available. The Funding Statement which accompanies the Application sets
out how the proposed development would be funded and demonstrates that
there is a reasonable prospect of the requisite funds being available both to
pay any compensation arising from the exercise of the compulsory
purchase and temporary use powers and, indeed, to construct the proposed
development.

Human rights
7.45

The Human Rights Act 199811 (“HRA”) partially incorporated the European
Convention on Human Rights (“Convention Rights”) into domestic law.
Section 1 of the HRA (as amended) defines the Convention Rights as the
rights and fundamental freedoms enshrined in:
(a) articles 2 to 12 and 14 of the Convention;
(b) articles 1 to 3 of the First Protocol; and
(c) article 1 of the Thirteenth Protocol,

as read with Articles 16 and 18 of the Convention.
7.46

The Secretary of State must ultimately be persuaded that the purposes for
which an order authorises the compulsory acquisition of land are legitimate
and are sufficient to justify interfering with the human rights of those with an

11

Human Rights Act 1998 c42.
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interest in the land affected. In particular, regard must be given to the
provisions of Article 1 of the First Protocol to the European Convention on
Human Rights and, in the case of acquisition of a dwelling, Article 8 of the
Convention.
7.47

Article 1 of the First Protocol to the Convention protects the right of
everyone to the peaceful enjoyment of possessions. No one can be
deprived of possessions except in the public interest and subject to the
conditions provided by relevant national and international laws. Any
interference with possessions must be proportionate and in determining
whether a particular measure is proportionate, a "fair balance" should be
struck between the demands of the general interest and the protection of
the individual's rights.

7.48

Article 8 protects the right of the individual to respect for his private and
family life, his home and his correspondence. A public authority cannot
interfere with these interests unless such interference is in accordance with
the law and is necessary in the interests of, inter alia, national security,
public safety or the economic well-being of the country. As with Article 1 of
the First Protocol to the Convention, any interference if justified must be
proportionate.

Compliance with the Convention and HRA
7.49

The availability in the Act of powers for acquiring land and rights in land by
compulsory purchase contemplates the interference with human rights only
when it has been demonstrated that there is a compelling case in the public
interest which outweighs the private interests that would be affected.
Provided that this test is met, and the procedure set out in the Act is
followed, then the permitted derogations from the Convention rights would
also apply and the interference would have been shown to be proportionate.
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7.50

In seeking to satisfy the above, WPD has had full regard to the Guidance.
This includes demonstration that the purposes of which an order authorises
the compulsory acquisition are legitimate and sufficient to justify
interference with the human rights of those with an interest in the affected
land.

7.51

In accordance with the relevant matters listed in paragraphs 8 to 10 of the
Guidance, WPD has demonstrated the following:


That all reasonable alternatives to compulsory acquisition have been
explored



The Strategic Optioneering Report explains that after careful
consideration there was deemed to be no practicable alternative to the
acquisition of rights in and use of third party land for the proposed
development. Equally Chapter 3 of the Environmental Statement
explains the multi stage consideration by WPD including alternatives,
balancing environmental, economic and engineering issues with
consultation responses. Whilst WPD is seeking to enter into voluntary
easements with affected third parties, in every case, without compulsory
acquisition powers it would not be possible to deliver the proposed
development within the required timetables, if at all.



That the proposed interference with the rights of those with an interest
in land is for a legitimate purpose, is necessary and proportionate.



The need for the connection that would be brought about by the
proposed development is legitimate, well established and is detailed in
the Need Case incorporated within the Strategic Optioneering Report.
As explained above, the rights over land that it is proposed would be
acquired are proportionate for the implementation of the proposed
development.



That WPD has a clear idea of how it intends to use the land.
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WPD intends to use all of the land to install, use and maintain the
proposed development. Rights over the land are being sought to enable
delivery of the proposed new 132kV connection. A more detailed
description of the intended use of the land is provided in Chapter 5
above.



That there is a reasonable prospect of the requisite funds becoming
available



As part of the Application WPD has submitted a Funding Statement
which explains how the proposed development would be funded and
demonstrates that there are requisite funds available to pay any
compensation arising from the exercise of the compulsory purchase
and temporary use powers and, to construct the proposed
development.



That the purposes for which an order authorises the compulsory
acquisition of land are legitimate and sufficient to justify interfering with
the human rights of those with an interest in the land affected.

7.52

As explained above, there is a legitimate purpose for the proposed
development this being the provision of essential distribution capacity in
South Wales. This is a sufficient purpose to justify interference with human
rights given the importance of the purpose, the fact that it would necessitate
only minor interference and compensation would be payable to those
affected according to the normal rules for the assessment of compensation;
often referred to as the compensation code.

7.53

Additionally no dwellings are proposed to be compulsorily acquired as part
of the proposed development and so Article 8 of the Convention is not
engaged.

7.54

WPD considers that any interference with Convention rights in this case is
heavily outweighed by the public benefit of the proposed development.
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WPD draws this conclusion after attributing significant weight to the
following sections of government policy.
7.55

The NPS EN-1 states that there is a significant need for major infrastructure
and a specific need for new major electricity networks infrastructure.

7.56

Paragraph 3.7.10 states:

‘There is an urgent need for new electricity and distribution infrastructure (and in
particular for new lines of 132kV and above) to be provided.’
7.57

Paragraph 3.7.3 further provides that:

‘New electricity network infrastructure projects which will add to the reliability of
the national energy supply provide crucial national benefits which are shared by
all users of the system.’
7.58

On the above, WPD considers that there is a need for the new
infrastructure, a lack of alternatives to compulsory acquisition and a
proportionate approach has been adopted throughout.
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8

WPD's approach to acquiring rights in land by
agreement

Strategy
8.1

Since the announcement of the preferred route alignment on 20 August
2014, following non-statutory stage 1 and 2 public consultations, WPD has
engaged or endeavoured to engage with all owners and occupiers of the
land affected by the proposed development, as part of the consultation
process, to obtain feedback on the proposals and where appropriate has
had discussions about the potential implications for future use.

8.2

Voluntary rights in land for overhead lines and underground cables would
be sought by way of an easement under the terms of a Deed of Grant and
Agreement to Grant an Easement as opposed to the grant of temporary
wayleaves.

8.3

For major infrastructure projects undertaken by WPD, longevity and security
of rights is essential in the context of WPD's ability to create new and
upgrade existing infrastructure networks and to support major power
generation infrastructure projects. Therefore, WPD considers it essential to
secure the grant of permanent easements rather than wayleaves whether
by negotiation or through an application for a development consent order for
the following reasons:


It is in the public interest to obtain the appropriate security of the
electricity supply network through the grant of permanent land rights
and not temporary land rights.



Permanent and not temporary land rights are commensurate with the
nature and lifetime of the infrastructure of the proposed development
and to enable WPD to comply with its statutory duty as a licensed
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statutory undertaker.


As no permanent land rights are created by a wayleave, WPD would
have to negotiate new land rights and secure new consents from
tenants and mortgagees on each occasion land ownership changes
which would cause uncertainty and additional cost and expense for all
involved.

Progress on acquisition
8.4

The proposed development involves the permanent acquisition of rights in
land and the temporary acquisition of land and rights in land, to facilitate the
construction activities.

8.5

Negotiations are currently on-going with various landowners and other
persons with affected interests in land, from whom permanent rights are
sought for the overhead electricity line and underground cables.

8.6

Post submission of the Application, WPD will produce further details of the
progress made with both landowners and persons with affected interests as
each agreement is reached.
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9

Related Applications, Orders, Consents
9.1

The Order that is the subject of the Application for the proposed development
would grant consent for the development to allow it to proceed. There would
additionally be other consents required from authorities such as Natural
Resources Wales and Carmarthenshire County Council.

9.2

WPD is in discussion with all relevant bodies and is not aware of anything that
is likely to prevent the grant of consent. The need for these other consents does
not therefore present any obstacle to the implementation of the proposed
development.

9.3

One consequence of the proposed development is the need to move and
relocate, both above ground and underground, WPD's existing cables. As in
Wales, development that is associated with a project is not permitted, WPD has
taken the decision to undertake these works either as permitted development,
or, should Carmarthenshire County Council consider that the works are not
permitted development, then as a separate development requiring planning
permission. However, as Section 123(2) (b) permits the compulsory acquisition
of land (or rights) that are required to facilitate a development, the Order
includes the rights for the diversion of existing apparatus. Whilst this approach
may not seem to be the obvious procedure for a development consent order, it
is legally robust and has been reached because of the uncertainty relating to
the extent of what is associated development in Wales.

9.4

These additional consents are listed in Details of other Consents and Licences,
Appendix 1 to the Planning Statement (Volume 8.1).
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10

Special Considerations and Impediments

Crown land
10.1

The proposed development will also seek rights over Crown land.

10.2

Land identified as Crown land is shown on the Crown Land Plans (Volume
2.6). Part 4 of the Book of Reference identifies the plots within which the
Crown has an interest.

10.3

The Crown Land is divided into:
a)

Forest land (which is managed by Natural Resources Wales (“NRW”)

on behalf of the Welsh Government, with the ultimate landowner being the
Crown); and
b)

Riverbed of the River Towy (for which Cooke & Arkwright act as agent

for the Crown as the ultimate landowner).
10.4

Discussions are on-going in relation to an agreement to acquire the
necessary interests in land.

10.5

By letter dated 7 May 2015, Cooke & Arkwright confirmed the Crown
Estate’s agreement in principle for WPD to be granted a lease of easement
for the cable crossing of Crown land at the River Towy in Carmarthenshire.
A copy of this correspondence is supplied at Appendix 1 of this Statement.

10.6

By letter dated 21 May 2015, NRW confirmed their consent for WPD to be
granted rights over the forestry Crown land pursuant to section 135(2) of the
Act. A copy of this correspondence is supplied at Appendix 2 of this
Statement.

10.7

However, in accordance with Section 132(3) of the Act, the Order land,
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when burdened with the order right, will be:
“no less advantageous to:
a)

the persons in whom it is vested,

b)

other person, if any, entitled to rights of common or other rights, and

c)

the public.”

and therefore will not be subject to special parliamentary procedure.
10.8

As indicated above, although formal agreements have yet to be concluded,
WPD is continuing to progress these discussions. Whilst paragraphs 39 and
40 of the Guidance indicate that Crown consent should ideally be in place at
the time of submission of the Application, this timescale has been further
qualified. Annex B provides that:
‘if consent is not granted by the time an application is submitted, then the
applicant should give an indication of when they expect consent to be
received. At the very latest, this should be by the time the examination phase
of the project is completed’.

10.9

Given the above discussions and the agreements in principle that have
already been obtained, WPD is satisfied that full Crown Estate’s consent
will be provided no later than the completion date of the examination of the
proposed development.

10.10

In addition to the above identified Crown Land, WPD has also highlighted a
section of the highways network that will be affected by the proposed
development. Whilst this initially appeared to be Welsh Government land,
by letter dated 7 May 2015, it was confirmed that the relevant section of
road has been “de-trunked” and now falls within the control of
Carmarthenshire County Council (as the relevant highway authority). WPD
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is currently engaged in discussions with the council with a view to obtaining
their consent.
10.11

In accordance with paragraph 19 of the Guidance, WPD has identified any
potential impediments to implementation of the proposed development and
has sought to manage those impediments through consultation and careful
design of the proposed route alignment, No potential impediments have
been identified that present an obstacle to the implementation of the
proposed development.

Special category land
10.12

No special category land has been identified as affected by the proposed
development. As such Part 5 of the Book of Reference is marked as “none”.

Statutory undertakers land
10.13

As identified in Schedule 1 of the Book of Reference:


British Telecommunications Plc (BT);



National Grid Gas Plc and National Grid Electricity Transmission Plc
(Grid);



Mainline Pipelines Ltd (Mainline);



Dwr Cymru Cyfyngedig (Welsh Water); and



Wales & West Utilities Limited (Wales & West),

each have interests in the land within the Order limits.
10.14

These interests include telecommunications lines for BT, water mains and
associated apparatus in respect of Welsh Water, a gas pipeline of Wales &
West, an oil pipeline in respect of Mainline and electricity and gas pipelines
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in respect of Grid.
10.15

WPD has written to all of the above undertakers in order to agree protective
provisions or voluntary agreements in respect of their interests to be
affected by the proposed development. Progress in agreeing Protective
Provisions will be reported to the Examining Authority as the Examination
progresses.

10.16

It is envisaged by WPD that with the protective provisions secured in the
Order, section 138 (4) of the Act will apply since the Secretary of State can
be satisfied that any extinguishment or removal of relevant apparatus will
only take place if necessary and with the agreement of the applicable
statutory undertaker.

10.17

In accordance with Paragraph 19 of the Guidance, WPD has identified any
potential impediments to implementation of the proposed development e.g.
existing planning permissions and has sought to manage those
impediments through consultation and careful design of the proposed route
alignment. No potential impediments have been identified that present an
obstacle to implementation of the proposed development.
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11

Conclusions
11.1

For the reasons set out in this statement, WPD submits that the compulsory
acquisition of the rights, and the temporary use of land, as set out in the
Book of Reference and shown on the Land Plans meets the conditions of
section 122 of the Act as well as the considerations set out in the Guidance.

11.2

The acquisition and creation of rights, the imposition of restrictions, the
temporary use of land, the overriding of interests, rights and restrictive
covenants and the suspension or extinguishment of private rights is no
more than is reasonably required to facilitate or is incidental to the proposed
development.

11.3

The rights and restrictions sought are no more than reasonably necessary
for the construction, installation, use and maintenance of the proposed
development. The limits of deviation have been reduced as much as
possible and are proportionate.

11.4

The need for the proposed development is established in the Need Case
and NPS EN-1 and NPS EN-5, which all demonstrate that there is a
compelling case in the public interest for the inclusion compulsory
acquisition powers in the development consent order.

11.5

All reasonable alternatives to compulsory acquisition have been assessed
and given the need for the proposed development, the compulsory
acquisition powers are fully justified.

11.6

The proposed interference with rights is for a legitimate purpose and is
necessary and proportionate. WPD considers that the public benefit derived
from the compulsory acquisition powers would substantially outweigh the
private loss that would be suffered.
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11.7

WPD has identified their clear intentions regarding the use of the Order
land.

11.8

The necessary funds are available to meet any acquisition costs and
compensation payable as a result of exercise of compulsory acquisition
powers.

11.9

The purpose of the powers of compulsory acquisition is entirely legitimate
and fully justifies any interference with the rights of persons with an interest
in the land affected by the proposed development.
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Appendix 1
(River Towy) Crown Estate’s Correspondence
Letter from Cooke & Arkwright dated 7 May 2015
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Appendix 2
(Brechfa Forest) Crown Estate’s Correspondence
Letter from Natural Resources Wales dated 21 May 2015
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