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WRITTEN SUMMARY OF SP MANWEB'S (THE "APPLICANT") ORAL CASE
PUT AT THE COMPULSORY ACQUISITION HEARING OF 24 AND 25
SEPTEMBER 2015

1.

INTRODUCTORY REMARKS

1.1

This document summarises the Applicant's (the phrase “SP Manweb” and “Applicant”
will be used interchangeably throughout this summary) case as presented at the
Compulsory Acquisition Hearing (the "CA Hearing") held on 24 and 25 September
2015 at Denbigh Town Hall, Denbigh.

1.2

The note addresses each of the agenda items set by the Examining Authority, as
published on the Planning Inspectorate's website on 16 September 2015 (the
"Agenda"). Issues on which submissions were made are grouped under the headings
provided in the Agenda.

1.3

Reference in this note to "undertaker" means the "Applicant" and vice versa.

2.

INTRODUCTION OF THE PARTICIPATING PARTIES

2.1

Speaking on behalf of the Applicant:-

2.2

2.1.1

Mark Westmoreland Smith of counsel (Francis Taylor Building); and

2.1.2

Richard Griffiths (Partner at Pinsent Masons LLP).

The Applicant also invited a number of members of its consultant team to provide
further specialist, technical input where required. This summary introduces each of
those witnesses where applicable.

MATTERS RELATED TO THE COMPULSORY ACQUISITION OF RIGHTS

3.

ITEM 4.1 CONSENT IN RELATION TO THE ACQUISITION OF RIGHTS OVER
CROWN LAND UNDER THE PLANNING ACT 2008 S135 INCLUDING:Whether there could be any conflict of interest between the role of Natural
Resources Wales ("NRW") as land agent on behalf of the Welsh Government
and the role of NRW as Statutory and Interested Party

3.1

On behalf of the Applicant, Mark Westmoreland Smith stated that the Applicant's
position is that there will not be any conflict of interest.

3.2

Mr Westmoreland Smith provided the following information to the Examining
Authority:-

3.3

3.2.1

that NRW has the statutory functions it sets out in its Relevant
Representation (RR No.91); and

3.2.2

that NRW also, as described in the same document, is a landowner
managing land for the Welsh government.

The above mentioned roles are distinct and an organisation having a statutory function
as well as a landowner function is not unusual in England and Wales.
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3.4

It is clear that NRW, as detailed in its Relevant Representation, No. 91, has specific
functions and requirements set out in statute. Its role as land agent on behalf of the
Welsh Government is separate and independent to NRW's role as a statutory
consultee and, therefore the Applicant does not consider that a conflict of interest
exists, provided that NRW keep their functions entirely separate from one another.
This separation has been evidenced by NRW in its Relevant Representation, No. 91.
All arms of Government are landowners and it is absolutely normal for each part of the
Government to transact its business of government separately from its business as a
private landowner.
Permission from NRW on behalf of the Welsh Government regarding Planning
Act 2008 s135(1) and (2)

3.5

On behalf of the Applicant, Mr Westmoreland Smith confirmed that SP Manweb is not
seeking to compulsorily acquire an interest in land under the ownership of the Welsh
Ministers and therefore it is not seeking consent pursuant to section 135(1) of the
Planning Act 2008. Mr Westmoreland Smith provided the following information in
support of this assertion:3.5.1

referring the Examining Authority to Article 19(1) of the DCO (Examination
Library Document Reference APP-076), the rights sought are defined as set
out in the Book of Reference (Examination Library Document Reference
REP1-060) and the compulsory acquisition powers are therefore limited to
these rights as contained within that document.

3.5.2

where the Book of Reference details the relevant plots for the Welsh
Ministers, being plots 1, 1A, 1B, 3 and 3A, it specifically excludes the land in
which the Welsh Ministers are the owner.

3.5.3

when Article 19 of the DCO and the Book of Reference are read in
conjunction, it is clear there is no attempt to acquire an interest in the land of
the Welsh Ministers under section 135(1) of the Planning Act 2008. Section
135(1) provides that a development consent order may only provide for the
compulsory acquisition of Crown land where that interest is held by another
person, not being the Crown authority or a person holding the interest on
behalf of the Crown authority, and the Crown authority has consented to that
acquisition. Crown land is to be interpreted so that it is co-extensive with
interest that the Crown has in that land. Therefore, it is only where the
powers of compulsory acquisition relate to that interest that the Crown
authority would need to consent (provided that interest is being held by
another person). Therefore, as SP Manweb is not seeking to acquire any
rights or impose any restrictions on Crown land, section 135(1) does not
apply.

3.5.4

Article 22 of the DCO has the effect of suspending and making
unenforceable or, where so notified by the undertaker, extinguishing any
rights over land required. This cannot apply to the Crown, as the Applicant is
not acquiring any rights in relation to land belonging to the Crown.

3.6

Regarding section 135(2) of the Planning Act 2008, Mr Westmoreland Smith
confirmed that this was engaged as the DCO does include provisions, such as the
grant of development consent itself that applies in relation to Crown land.

3.7

Mr Westmoreland Smith referred the Examining Authority to Examination Library
Document Reference REP1-081 (Appendix 11.1, Response to First Written Question
11.1), highlighting that the Applicant has consent from NRW on behalf of the Welsh
Ministers under section 135. It should be noted that the consent from NRW is consent
for the purposes of section 135 generally (as was confirmed by NRW in the DCO
Issue Specific Hearing).
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3.8

In response to the question raised by Lillian Harrison of the Examining Authority, Mr
Griffiths confirmed that the Applicant is involved in proactive negotiation with NRW
regarding the lease of land owned by the Welsh Ministers and which is managed by
NRW. It is anticipated that a lease option will be entered into prior to the end of the
Examination period. The Applicant will keep the Examining Authority updated as to
progress on this matter.
Permission from the Crown Estate for mineral interests in Crown land

3.9

The Applicant has been in consultation with the Crown Estate regarding its mineral
interests. The Applicant wrote to the Crown Estate in June 2015 and held a meeting
with them in July 2015. A draft letter was subsequently agreed with the solicitor at the
Crown Estate on the 2 September 2015. However, in light of the application to include
additional land in the application for powers of compulsory acquisition (termed the
Option B application), it was decided that the letter of consent would not be issued
pending the Examining Authority's decision on Option B. The reason being, that the
Applicant intends to obtain a single letter from the Crown Estate that provides consent
under section 135 of the Planning Act 2008 for both the DCO for Option A and the
DCO for Option B.

3.10

It was confirmed to the Examining Authority that should Option B be accepted by the
Examining Authority, that the Applicant would "refresh" the section 135 consent letter
from NRW in respect of the interests held by the Welsh Ministers so that it provides
consent under section 135 of the Planning Act 2008 for both the DCO for Option A
and the DCO for Option B.
Crown authority for all other provisions within the Draft DCO that would affect
the Crown Land

3.11

Mr Westmoreland Smith confirmed on behalf of the Applicant that no other Crown
authorities are required to give consent to the DCO.

4.

ITEM 4.2 THE EXTENT OF LAND PLOTS THAT WOULD BE AFFECTED BY THE
COMPULSORY ACQUISITION OF RIGHTS. WHETHER THE EXTENT OF PLOTS
REQUIRED IS NO MORE THAN IS REASONABLY NECESSARY. WITH
REFERENCE TO GUIDANCE RELATING TO PROCEDURES FOR COMPULSORY
ACQUISITION (PARAGRAPH 11) AND INCLUDING WHETHER ALL
REASONABLE ALTERNATIVES ON ALL PLOTS HAVE BEEN CONSIDERED
(PARAGRAPH 8)

4.1

In response to an Examining Authority request, Mr Westmoreland Smith confirmed
that the Applicant has explored all reasonable alternatives to the compulsory
acquisition of the Proposed Development as required under Department for
Communities and Local Government ("DCLG") (September 2013) Planning Act 2008
Guidance: Guidance related to procedures for the compulsory acquisition of land.

4.2

The Examining Authority's attention was directed to Chapter 3 of the Environmental
Statement (Examination Library Document Reference APP-094), which highlights the
evolution of the route of the Proposed Development and consequently the eventual
plot choice. Mr Westmoreland Smith explained that the process of design evolution of
the project begins with the need for it. Such a need can be derived from a number of
different areas, as follows:
4.2.1

the Overarching National Policy Statement for Energy (NPS EN-1) and the
National Policy Statement for Electricity Networks Infrastructure (NPS EN-5);

4.2.2

the Applicant's statutory obligations pursuant to section 9 of the Electricity
Act 1989; and
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4.2.3

the Applicant's contractual obligations under its Connection Agreements with
the three wind farm developers.

4.3

The Examining Authority's attention was then directed to the Strategic Options Report
(Examination Library Reference APP-0156), which identified that the Wind Farms
triggered the requirement for new infrastructure in the form of a new 132kV circuit (and
the new 33/132kV substation), as the capacity of the existing circuit was fully utilised.
The Strategic Options Report then concluded that the preferred option was for a
132kV circuit to be constructed from SSA A northwards to the existing St Asaph
substation.

4.4

Following the identification of the preferred strategic option, a number of route
corridors were identified, all of which were appraised against any environmental
constraints. These route corridors were fully consulted upon and a technical review
was undertaken, in order to identify the most suitable route with the least
environmental effects. The Strategic Options Report concludes that the more suitable
route is that proposed in the application before the Examining Authority.

4.5

Regarding whether there should be any undergrounding of the Proposed
Development, Mr Westmoreland Smith referred the Examining Authority to the
analysis undertaken in this regard, which is contained within the Planning Statement
Technical Appendix (Examination Library Reference APP-0159) of the application
documents.

4.6

NPS EN-5 accepts overhead lines are not incompatible with licence operators’
obligations to preserve the environment and that for the most part adverse landscape
and visual impacts can be mitigated. SP Manweb has evaluated and decided to utilise
a wooden pole design rather than a tower design, which facilitates compliance with
this obligation in that it results in lower impacts on the environment and enables more
sensitive routeing through the landscape.

4.7

This paper clearly concluded that the benefits of undergrounding do not outweigh the
additional costs and consequently do not meet the criteria in the NPS EN-5.

4.8

Mr Westmoreland Smith concluded that if you apply the national policy, statutory
obligations, the NPS EN-5 undergrounding test requirements, the contractual
obligations and the findings of the Strategic Options Report, the Examining Authority
can see why the 132kV Overhead Line route exists in its current form.

4.9

Mr Westmoreland Smith outlined that there were two subsequent questions to answer,
once the route of the Proposed Development had been identified:
4.9.1

what type of land rights did the Applicant need?; and

4.9.2

what extent of rights did the Applicant need to acquire?

4.10

In response to the first question, Mr Westmoreland Smith stated that the Applicant
minimised the compulsory acquisition by confining the acquisition to rights alone
rather than to land acquisition. Any alternative line route for the connection would also
require the acquisition of rights over third party land in the absence of any agreement
by private treaty. It was noted that no alternative solution (such as a different route)
would be possible without some form of compulsory acquisition.

4.11

The Statement of Reasons (Examination Library Reference APP-078) explains why it
is necessary, proportionate and justifiable for the DCO to include compulsory
acquisition powers, and why there is a compelling case in the public interest for SP
Manweb to be granted these powers.
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4.12

The Applicant drew the Examining Authority to the fact that the Book of Reference
(Examination Library Reference REP1-060), Land Plans (Examination Library
Reference APP-007 to 19) and Table 8 at section 7.2 of the Statement of Reasons
show the rights and restrictions that are required and for what purpose. In each case,
the rights and restrictions are required to deliver the Proposed Development and are
proportionate to the degree of interference with the interests and rights of landowners.
The Order Limits have been drawn so as to avoid any unnecessary interference with
or extinguishment of private interests and rights.

4.13

In response to the second question, Mr Westmoreland Smith further explained the
breadth of rights applied for:4.13.1

the corridor is narrow and the Limits of Deviation are between 20 and 40
metres, and

4.13.2

the Order Limits range from 34 to 54 metres; that being comprised of the
corridor and the construction land of 7 metres each side of the corridor,
representing the additional land that would be required for construction.

4.14

Mr Westmoreland Smith explained that the ground conditions dictate the extent of land
required for specific areas within these parameters; larger amounts of land being
required for flexibility in areas of poor ground conditions.

4.15

The Design and Construction Report (Examination Library Reference APP-0154)
explains the need for the Limits of Deviation and the justification for the 20 metre and
40 metre widths. It was noted at the Hearing that the Applicant has conducted a
Geotechnical Survey (Examination Library Reference APP-0142) which identifies
which areas will require the additional flexibility for construction.

4.16

For structures that are located within poor ground conditions and rock conditions, a 40
metre Limit of Deviation is proposed. This enables the wooden pole footprint to be
shifted by a greater degree to avoid poor ground conditions and for the additional
foundation works required to install the pole at that position to be accommodated.

4.17

Mr Westmoreland Smith highlighted that the Applicant has sought to minimise the land
take, but that the land requested is required for this scheme. The Examining Authority
were taken to the Design and Construction Report (Examination Library Reference
APP-154) which shows the width of a failure containment structure and the close
proximity of that built structure to the Limits of Deviation, demonstrating that the "blue
land", being the land over which rights are sought to install, operate and maintain the
132kV Overhead Line, is as narrow as SP Manweb can make the blue land without
impeding the Proposed Development.

Trees
4.18

Lillian Harrison of the Examining Authority questioned whether the indicative tree
planting plots were included in the compulsory acquisition rights being sought. In
response, Mr Westmoreland Smith confirmed that these plots are included – the
proposed new planting areas are coloured dark green on the Land Plans. In the
majority of instances, these plots incorporate existing wood-belts or tree-belts. The
Applicant's proposal is to supplement these with additional planting as required hence
the need to include the wood-belts/tree-belts within the green land so as to enable the
Applicant, when designing the final new planting strategy, to plant new trees
sympathetically to the existing wood-belts/tree-belts.

4.19

In summary:
4.19.1

the dark green land on the Land Plans is where new planting is proposed;
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4.19.2

the stipple green over the yellow land on the Land Plans is where new
planting is also proposed, which is on land that will be used for temporary
construction works; and

4.19.3

the yellow land and blue land on the Land Plans is where reinstatement
planting is to take place (i.e. where hedgerows have been removed to
enable the construction of the Proposed Development, these hedgerows will
be reinstated).

4.20

John Lloyd Jones of the Examining Authority raised a concern regarding safety and
the effects on existing farming operations due to tree planting. Ms Jacquie Critchley,
Associate Director of Gillespies (EIA consultants to the Applicant), confirmed that the
planting within the Order Limits will include hedgerow planting with scattered trees. Ms
Critchley stated that where a hedgerow is replaced, the Applicant would take the
opportunity to strengthen the hedgerow by infilling any gaps within it.

4.21

Mr Westmoreland Smith then highlighted that the Requirement in the DCO dealing
with landscaping is found at Requirement 5, Schedule 2. This states that no
authorised development can commence until a landscape management plan (in
accordance with the Outline Landscape Management Plan) has been submitted to
and approved by the relevant planning authority. Although no authorised development
can commence without relevant planning authority approval, this is not inconsistent
with agreeing terms with landowners. It was made clear that whilst discussion with
landowners will take place as to the location of any new planting, this would not entitle
the landowners to co-author plans. However, following discussions during this
Hearing and the subsequent Issue Specific Hearings, the Applicant has confirmed to
the Examining Authority that it will consider mechanisms to include in the DCO that:
4.21.1

requires the Applicant to consult with landowners with respect to new
planting (i.e. the enhancement and mitigation planting) on the stipple green
over the yellow land on the Land Plans; and

4.21.2

requires the Applicant to only include improvement measures in the
reinstatement planting on the blue and yellow land where agreement has
been reached with the relevant landowner over the improvement measures.

4.22

In response to a question from Jo Dowling of the Examining Authority, Ms Critchley
confirmed that the two for one arrangement ("Two for One Scheme"), under which
the Applicant has agreed to plant two trees for every one tree it removes, is separate
to the planting outlined within the landscaping plans. The Applicant will place trees
under the Two for One Scheme in accordance with agreements with organisations
such as local schools and the local community. These have not been accounted for as
a mitigation measure and would be delivered outside the Order Limits. The trees
planted as part of the landscaping plans would not count towards the Two for One
Scheme total.

4.23

It was noted that this issue would be addressed in more detail during the Issue
Specific Hearings.

5.

ITEM 4.3 RIGHTS SOUGHT UNDER CA POWERS – WHETHER THE USES AND
RIGHTS SOUGHT WITHIN THE ORDER LIMITS WOULD BE ADEQUATELY
CONTROLLED BY CURRENT DRAFTING OF THE DCO AND/OR BY THE USES
DESCRIBED ON THE PLANS AND DRAWINGS THAT WOULD BE CERTIFIED

5.1

Mr Westmoreland Smith, on behalf of the Applicant, referred the Examining Authority
to Article 19 of the DCO, specifically the provisions regarding the acquisition of rights
by the undertaker over the Order land (as defined in the DCO) as described in the
Book of Reference and shown on the Land Plans. The Order land is defined in Part 1,
Article 2 and means the land required for, or required to facilitate or is incidental to, or
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affected by, the proposed development shown on the Land Plans and described in the
Book of Reference.
5.2

The phrase '…to facilitate or is incidental to…the authorised development' is
necessary as the 132kV Overhead Line does not connect directly to the substation, it
has to go underground shortly before it connects. As the "above ground electric line"
ends at this location, Groesfordd Marli, and it has always been part of the design of
the above ground electric line to end at this location, so the underground cable is
considered to be "Associated Development", which is necessary for the above ground
electric line but not part of the above ground electric line. The Applicant requires
compulsory acquisition powers in respect of that part of the underground cable from
the Terminal Point to the highway, with the Applicant using its powers under the
Electricity Act 1989 in the highway. Therefore, the definition of "Order land" has to
include reference to the fact that the land is also "required to facilitate or is incidental
to" the authorised development.

5.3

Mr Westmoreland Smith informed the Examining Authority that the Applicant is
proposing an amendment to the definition of "Order land" to state "authorised
development", not "proposed development", as the latter term is not defined within the
DCO. The next iteration will be submitted for Deadline Three.

5.4

Mr Westmoreland Smith explained that:5.4.1

the authorised development is defined at Schedule 1 of the DCO;

5.4.2

the DCO confines the compulsory acquisition powers to rights over the
Order land as defined;

5.4.3

the Order land definition leads to the Book of Reference and the Land Plans;
and

5.4.4

as such, these rights are expressly linked to the authorised development.

5.5

The rights to be acquired are entirely contained and defined both through the
authorised development in Schedule 1 to the DCO, the description of the rights
contained in the Book of Reference and plot numbers by reference to the Land Plans
and Book of Reference. The Applicant would only be able to acquire rights for the
purpose of constructing, operating, maintaining and decommissioning the authorised
development.

5.6

Mr Westmoreland Smith referred the Examining Authority to the Book of Reference at
Examination Library Document Reference REP1-062 page 3. This section outlines the
rights Classes:5.6.1

Class 1 are the rights needed to install, keep installed, use, maintain and
decommission etc. the 132kV Overhead Line. The Class 1 rights are shown
as the blue land on the Land Plans. There is also brown land, which is a
Class 1 right, but the brown land relates only to land over which the
Applicant is seeking access rights for the construction, operation,
maintenance and decommissioning phases.

5.6.2

Class 2 are the rights needed to construct the 132kV Overhead Line. The
Class 2 rights are shown as yellow land. These rights extend to either side of
the blue land.

5.6.3

On both the blue land and the yellow land, the Applicant would be carrying
out reinstatement of any vegetation that it has had to remove in order to
construct the 132kV Overhead Line. This reinstatement may also include
improvement to vegetation; e.g. where a hedgerow had gaps, the Applicant
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would intend to restore those gaps (subject to the point discussed at
paragraph 4.21.2 above).

5.7

5.6.4

Class 3 are the rights needed to carry out the landscaping, in other words
"new" planting. These rights are shown as dark green land and stipple green
over the yellow land on the Land Plans.

5.6.5

Class 4 are the rights needed to lop and fell trees. These rights are shown
as light green on the land plans. The Class 4 rights being sought are limited
to a single plot, plot 1B.

Mr Westmoreland Smith clarified that the Class 2 rights (the yellow land) required for
construction land are a 7 metre corridor either side of the 132kV Overhead Line route
corridor.

Access for maintenance
5.8

In response to a question from Mr Iwan Jones asking how access would be obtained
for maintenance after the five year period (post commissioning) expired, Mr
Westmoreland Smith explained that Article 27 of the DCO is not a compulsory
purchase power. This allows access to the 132kV Overhead Line over the Order limits
for a 5 year period beginning with the date of final commissioning.

5.9

Article 19 is a compulsory purchase power. Under this Article, the Applicant is
seeking the right in 8 locations for access over land during the construction, operation,
maintenance and decommissioning phases. All other accesses are only required for
the construction phase.

5.10

It was noted that the rights have been narrowed deliberately. In the event that
additional access rights were required, then the Applicant could utilise its powers
under the Electricity Act 1989 as necessary.

Inconsistency of plans
5.11

In response to a question raised regarding the receipt by landowners of inconsistent
plans, Mr Andrew Stockton, a senior chartered surveyor within the SP Energy
Networks Transmission Wayleaves Team, explained that landowners have been sent
both Option A and Option B plans. The Applicant has also attempted to assist third
parties by simplifying these plans for landowners rather than utilising the Land Plans
and Works Plans as the plans for the voluntary easements. Mr Stockton noted that
the Applicant had been working with the landowners to clarify any questions over the
plans

5.12

The Applicant made clear that all plans are available on the PINS Website.

6.

ITEM 4.4 STATUTORY UNDERTAKERS’ (SUS) LAND AND APPARATUS – NEED
FOR THE PANEL TO UNDERSTAND WHETHER THE PROTECTIVE PROVISIONS
HAVE NOW BEEN AGREED BY THE PARTIES CONCERNED

6.1

Mr Westmoreland Smith confirmed that there are two relevant statutory undertakers
(in terms of the definition of "statutory undertaker" in Article 2, for this application,
being NRW as the River Authority and Dŵr Cymru Welsh Water ("DCWW").

NRW
6.2

The Hearing was referred to Schedule 9 of the DCO which deals with the protective
provisions.
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6.3

The Applicant has added Part 3 to Schedule 9 for the protection of NRW under which
the rights of NRW will not be extinguished nor will the Applicant acquire any NRW
apparatus otherwise than in agreement with NRW.

6.4

A draft of the Protective Provisions has been issued to NRW via email and meetings
held. Agreement has not yet been confirmed; however the Applicant is hopeful that
these provisions will be in agreed form before the end of the Examination.

DCWW
6.5

DCWW has confirmed that it is content to agree the protective provisions. All terms
have now been agreed, but DCWW will not formally confirm agreement to the
protective provisions until the side agreement that is being negotiated with DCWW is
in agreed form. The Applicant expects that the side agreement will shortly be agreed,
following which DCWW will confirm it has no objection.

British Telecom ("BT")
6.6

Whilst BT is not a statutory undertaker for the purposes of section 127 of the Planning
Act 2008, section 138 of the Planning Act 2008 is relevant to BT. Therefore,
protective provisions have been drafted for BT's protection.

6.7

The Applicant confirmed that British Telecom is comfortable with the protective
provisions, evidenced in an email of 1 September 2015 which will be submitted to the
Examining Authority for Deadline Three (see Appendix Three).

7.

ITEM 4.5 THE PANEL REQUIRES CONFIRMATION REGARDING WHETHER THE
MOST RECENT EDITION OF THE BOOK OF REFERENCE THAT HAS BEEN
ACCEPTED INTO THE EXAMINATION HAS IDENTIFIED ANY COMMONS OR
OPEN SPACE LAND OR NATIONAL TRUST LAND THAT WOULD BE AFFECTED

7.1

Mr Westmoreland Smith confirmed that no land described in the Book of Reference
submitted by the Applicant at Deadline One (1 September 2015) is categorised as
Commons, Open Space Land or National Trust Land. This remains unchanged.

8.

ITEMS 4.6 AND 4.7 REPRESENTATIONS BY AFFECTED PERSONS

Landscaping and Tree Planting
8.1

In response to the oral representation of Mr Iwan Jones, Mr Westmoreland Smith
explained and clarified once more that the Applicant is not proposing to plant new
trees on land coloured only yellow (Class 2 rights) on the Land Plans (except through
agreement with the landowner). The stipple green over the yellow land on the Land
Plans demarcate an area where there are both Class 2 rights and Class 3 rights and
where planting is proposed as enhancement and mitigation purposes.

8.2

In response to a question raised through the oral representation of Mr Iwan Jones, Mr
Westmoreland Smith explained that the Applicant is under an obligation to maintain
landscaping in the Proposed Development area through Requirement 6(1) of the
DCO. All such landscaping works are to be carried out in accordance with the required
scheme and (as per Requirement 6(2)), any tree or shrub planted which dies (within
the timeframe) must be replaced with the same species and size of tree as the original
tree planted by the Applicant. The timeframe of this duty will be as included in the
Scheme (as defined).

8.3

The Applicant clarified that the obligation to maintain planting within the DCO for a five
year period has been removed from Requirement 6. The period of such maintenance
will be defined in the scheme to be submitted to and approved by the relevant
planning authority (currently, the outline Landscape Management Plan at paragraph
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4.12 states a maintenance period of 5 years). Reference to five years was removed
from Requirement 6 in response to comments made in the Local Impact Report of
Conwy County Borough Council (Examination Library Reference LIR-001), who stated
that five years would generally be acceptable, albeit there may be certain
circumstances where six to seven years would be required at certain locations.
8.4

In response to a query raised by Jo Dowling of the Examining Authority, Mr
Westmoreland Smith confirmed that the planting of hedges is a requirement of the
Construction Environmental Management Plan ("CEMP") (Examination Library
Reference REP1-082, Appendix 3.33), as secured through Requirement 13 within the
DCO. The Applicant is required under the CEMP to have a Hedgerow Management
Plan ("HMP") (Examination Library Reference REP1-089, Appendix 6.16a). The HMP
references the need to lay the hedgerows at between ten and fifteen years to increase
their wildlife value. This would be the obligation of the Applicant, as Requirement 13
requires the Applicant to comply with the approved CEMP, and thus the approved
HMP.

8.5

The Applicant agreed to confirm which hedges are classified as important (see
Appendix Thirteen (to be supplied for Deadline 4).

8.6

A discussion was held regarding landowners' concerns over the location of
landscaping. Following this Hearing and the subsequent Issue Specific Hearings, the
Applicant committed to consider mechanisms to include in the DCO that:

8.7

8.6.1

requires the Applicant to consult with landowners with respect to new
planting (i.e. the enhancement and mitigation planting) on the stipple green
over the yellow land on the Land Plans; and

8.6.2

requires the Applicant to only include improvement measures in the
reinstatement planting on the blue and yellow land where agreement has
been reached with the relevant landowner over the improvement measures.

Regarding the pure dark green areas on the Land Plans, the Applicant would include a
requirement in the DCO that required the Applicant to consult with landowners over
the location of new planting in those areas, but not require agreement to be reached
with landowners. The relevant planning authority would ultimately be responsible for
approving the written landscaping scheme prior to any new planting taking place on
the dark green areas.

Land Grades
8.8

In response to a question raised through the oral representation of Mr John Mars
Jones, Mr Westmoreland Smith confirmed that the Environmental Statement has
made an assessment of the land grades of the land over which the 132kV Overhead
Line would be constructed. In broad terms the 132kV Overhead Line at the southern
end of the route is at higher ground then passes through an area of grade 4. For the
majority of the length of the route the grade is grade 3, save for the river crossing
where the floodplain is grade 4. The Applicant has assumed a grading of 3a for the
land being used and has assessed it on that basis.

8.9

The Applicant confirmed that it would provide the details of the poles that are
positioned on Mr Jones' land, along with the specific plot numbers that they relate to.
(see Appendix Fourteen).

Rights being sought and Decommissioning Requirements
8.10

In response to a query raised by Ms Jo Dowling on behalf of the Examining Authority,
Mr Westmoreland Smith confirmed that the rights being sought by the Applicant are
permanent rights. The requirement to decommission the 132kV Overhead Line limits
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the acquisition rights being sought, as once the 132kV Overhead Line is
decommissioned the rights will be "spent" and can no longer be utilised; this is also
the case for construction rights which will be spent once construction is completed.
Whilst such rights operate on a permanent basis in law, in reality they are linked to the
development and can only be utilised in that way.
8.11

In response to a query raised through the oral representation of Mr Eifion Bibby, Mr
Westmoreland Smith explained that the current CA Hearing does not address Option
B but that he would outline the Applicant's position in relation to the pole placements
questioned:8.11.1

A request has been received by the Applicant to move poles 175, 176 and
177 on the basis that this would impact on a future rural enterprise dwelling.
Essentially a proposed diversion was put forward by the landowners. This
request has been considered as part of Option B.

8.11.2

Pole 112 is a failure containment structure; the landowner requested that
this pole be moved to the corner of the field. The Applicant confirmed that it
could move the structure by 7 metres only. There is little flexibility to move a
failure containment structure within the Limits of Deviation.

Land Plans and access
8.12

The attendees were invited to consider the Land Plans.

8.13

In response to a request made by Ms Jo Dowling of the Examining Authority, Mr
Griffiths referred the Examining Authority to Sheet 6 of the Land Plans (Examination
Library Reference APP-012). Mr Griffiths explained the colourings seen on this Sheet
6 in respect of access. Mr Griffiths referred the Examining Authority to Plot 51B
(coloured yellow) as an example of where access is being sought for construction
purposes only. Once the 132kV Overhead Line is constructed the right to use that
access would be spent.

8.14

Mr Griffiths referred the Examining Authority to Plot 52D and explained that the brown
area shown is an example of an area which will be needed during construction and
also needed during maintenance; this track would be used during the life of the 132kV
Overhead Line. During the maintenance period, the Applicant's engineers would travel
along those specific access tracks.

8.15

In the event that additional access points were required and the 5 year period under
Article 27 (Temporary use of land for maintaining the authorised development) had
expired, the Applicant would first of all seek the necessary access rights through
voluntary agreement with the landowner. In the event that voluntary agreement could
be obtained, the Applicant has the ability to recourse to its powers under the Electricity
Act 1989. The Applicant has sought to minimise the rights being created and not to
duplicate powers through compulsory acquisition.

Class 2(g) Rights
8.16

In response to a query raised by Ms Jo Dowling of the Examining Authority, Ms
Critchley confirmed that the Applicant would not undertake planting of new trees on
land coloured only yellow (Class 2 rights) on the Land Plans (except through
agreement with the landowner). Mr Westmoreland Smith clarified this by explaining
that any work in relation to trees in these areas relates to the Applicant's Class 2(g)
rights to fell trees and remove bushes and vegetation. This right is a construction right
but there is a concomitant right to reinstate what has been removed.

8.17

Ms Critchley explained that when a hedgerow is removed there may be gaps which
the Applicant would propose to fill when the hedgerow is reinstated, but only with
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landowner agreement (see paragraph 4.21.2 above). Planting within the land marked
as yellow and blue on the land plans relates solely to replacement/reinstatement of
hedges/trees with either hedges or trees and, where there are gaps and with
landowner agreement, with additional trees/shrubs to fill in gaps and improve the
hedge. There is no enhancement or mitigation planting on the yellow or blue land.
The plans do not show the trees that would be removed and then reinstated on the
yellow and blue land. The Land Plans do, however, show where planting for
enhancement or mitigation purposes is being undertaken (the dark green and the
stipple green over the yellow land). The Applicant confirmed that the revised DCO
would set out new requirements relating to the reinstatement of vegetation on the blue
and yellow land and the "new" planting on the dark green and stipple green over the
yellow land.
9.

ITEM 4.8 VOLUNTARY NEGOTIATION OF EASEMENTS AND RIGHTS WITH
AFFECTED PERSONS OUTSIDE THE CA PROCESS – NEED FOR THE PANEL
TO UNDERSTAND THE CURRENT SITUATION REGARDING THE VOLUNTARY
NEGOTIATION OF EASEMENTS AND OTHER RIGHTS WITH AFFECTED
PERSONS AND HOW THIS AFFECTS THE REQUESTED CA OF RIGHTS ETC.

9.1

Mr Westmoreland Smith confirmed that the Landowner Table of Negotiations
(Examination Library Reference REP1-077) is a live document which is being
continuously updated throughout the Examination process to reflect the status of
voluntary agreements.

9.2

The Examining Authority will be provided throughout the Examination with a
comparison version of the document which explains the differences between the
document submitted at Deadline One and communications and negotiations that have
subsequently occurred. See Appendix Five (to be supplied for Deadline 4).

10.

ITEM 4.9 THE FUNDING STATEMENT

10.1

Consideration of the assessment of total contingent Compulsory Acquisition
liability by SP MANWEB and its advisors
10.1.1

On behalf of the Applicant, Mr Westmoreland Smith outlined that the total
estimated costs of the Compulsory Acquisition, being £1.7 million, are set
out at paragraph 2.4.3 of the Funding Statement (Examination Library
Reference APP-079). This includes the total cost of the rights acquisition
including option and easement payments, disturbance, injurious affection
and related professional fees. Based on an industry standard, the calculation
assumes all land is arable, which gives a higher value of calculation.

10.1.2

Mr Stockton, the individual responsible on behalf of the Applicant for the
assessment of the total contingent compulsory acquisition liabilities,
explained that the estimate is based largely on precedent and an
assumption that the land is arable (as this gives a higher value). The
Applicant then applied to that value an uplift of between 25% and 150%
depending on the nature of the structure being erected on the land, if any.
This figure would then be multiplied using a 20 year multiplier.

10.1.3

The Applicant does not consider that there will be a decrease in property
values due to the project. Mr Stockton confirmed that the costs assessment
was independently verified by Mr Gareth Roberts, a consultant on behalf of
Freedom Group who is appointed by the Applicant to advise on the
easement negotiations and compensation liability.

10.1.4

Mr Stockton explained that the uplift percentage is based on a number of
factors, including for example:-
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10.2

(a)

the scale of the structures;

(b)

the pole height;

(c)

the distance between the poles; and

(d)

whether the structures are failure containments.

10.1.5

The figure was compared to the average governed by guidance payment
rates and considered appropriate.

10.1.6

Mr Stockton stated that the basis for a 20 year multiplier is that, in relation to
a 132kV Overhead Line (as proposed) it is custom and practice to take a 20
year easement purchase. This is accepted in the industry as the best
compromise when you look at the rental element and occupier's payment
when converting it into a capital sum.

10.1.7

Mr Stockton confirmed that the £1.7 million included a contingency but the
amount of the contingency figure is commercially sensitive.

10.1.8

Mr Stockton confirmed that Mr Gareth Roberts, a chartered surveyor with
specialist compulsory acquisition experience, audited the compulsory
acquisition liability calculation. He checked the pole positions and confirmed
that the sum calculated is in accordance with policy and guidance. It was
agreed that the Applicant would provide a statement from Mr Gareth Roberts
confirming his credentials and his independence to the Applicant (see
Appendix Six).

10.1.9

Mr Stockton further reiterated that 20 years' purchase calculation is adopted
by the industry and land agents. An example was cited of three easements
agreed on another scheme last month with the Applicant, which were all
based on 20 years' purchase. Andrew Stockton clarified in response to a
question from Eifion Bibby that the calculation is not agreed by the National
Farmer's Union; certain bodies decide whether to recommend certain
compensatory payment calculations.

How would these funds be secured from the wind farm developers prior to
commencement
10.2.1

Mr Griffiths outlined that the North Wales Wind Farms Connection Project,
which includes the Proposed Development as well as those elements that
are classed as "Associated Development" and therefore outside the
application before the Examining Authority, is a customer led connection
offer. For the North Wales Wind Farms Connection Project, the customer
contributions come from three wind farm developers. The Applicant is
satisfied that the funding from the three wind farm developers will be made
available in accordance with their connection agreements, under which the
Applicant is legally obliged to provide the connection and the three wind
farms are legally obliged to make payment. This funding is sufficient to meet
the estimated liability for compulsory acquisition.

10.2.2

Within the connection agreement, payment is provided by way of
'milestones'. The Applicant confirmed that it would not begin construction of
the 132kV Overhead Line until it was in receipt of the necessary milestone
payment relating to construction. This payment includes the liabilities for
compulsory acquisition. The Applicant is, therefore, confident that it could
meet any acquisition costs and claims.
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10.2.3

Mr Griffiths highlighted that the largest of the wind farms, the Clocaenog
Forest Wind Farm, has commenced site investigation works, giving certainty
to the fact they are investing in their project. Since the Hearing, the Applicant
has been able to confirm that it understands from RWE that RWE has
carried out works that form Work Number 3 in Schedule 1 to the Clocaenog
Forest Wind Farm Development Consent Order 2014. Work Number 3 is for
"A series of new tracks, existing tracks subject to improvement and widening
and public roads subject to widening." As works have been carried out that
constitute Work Number 3, it is considered that RWE has commenced the
authorised development under the DCO.

10.2.4

In addition, the Applicant understands that RWE has completed all predevelopment tree clearance in accordance with the tree felling plans which
were submitted with the application for development consent.

10.2.5

Therefore, in considering funding, the Examining Authority should note that
RWE:
(a)

has commencement the authorised development under the 2014
Development Consent Order;

(b)

has paid its due milestone payments under the connection offer;
and

(c)

was awarded a Contract for Difference in respect of Clocaenog in
March 2015.

10.2.6

The Applicant also understands that the wind farm developer for Brenig
Wind Farm, Brenig Wind Ltd, has commenced development under its
planning permission for Brenig Wind Farm. Brenig has constructed road
access which is the main part of the "spine" access track and which forms
part of the description of development. The remaining tracks which link to
each turbine location are to be constructed with the main construction phase
during 2016-2017.

10.2.7

In addition, tree felling is progressing, and anticipated to be completed in
January 2016;

10.2.8

Therefore, in considering funding, the Examining Authority should note that
Brenig:

10.2.9

(a)

has commencement development under its planning permission;

(b)

has paid its due milestone payments under the connection offer;
and

(c)

was awarded a Contract for Difference in respect of Brenig in
March 2015.

In addition, Mr Griffiths highlighted that the Applicant's funding is governed
by Ofgem, as set out in the RIIO. The RIIO secures the Applicant's revenue
income. As such, should any payment for compensation within the upper
tribunal or construction costs exceed that provided by the wind farm
developers, SP Manweb has access to funds to pay this amount up front
and thus manage and complete delivery of the North Wales Wind Farms
Connection Project. This “excess” amount would then be recouped from the
wind farm developers through a formal variation to the connection
agreements.
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10.2.10 The Applicant considers that it is not necessary, reasonable or justified to
require further provisions within the DCO to secure and guarantee the funds
that would be required to meet the compulsory acquisition liabilities. See
Appendix Eight.
11.

ITEM 4.10 TO ESTABLISH WHETHER THERE SHOULD BE A PROVISION IN THE
DCO TO SECURE (AND GUARANTEE AVAILABILITY OF) THE FUNDS THAT
WOULD BE REQUIRED TO MEET THE COMPULSORY ACQUISITION
LIABILITIES

11.1

The Applicant referred the Examining Authority to its response in Item 4.9. In addition,
the Applicant would submit into the Examination a signed paper from the Applicant
confirming the position regarding the milestone payments from the wind farm
developers. See Appendix Seven.

12.

ITEM 4.11 LAND OF UNKNOWN OWNERSHIP – TO CONSIDER WHETHER
DILIGENT ENQUIRIES HAVE BEEN MADE IN RELATION TO LAND OF
UNKNOWN OWNERSHIP

12.1

Mr Martyn Duggan, of Terraquest, made submissions regarding the different methods
for identification of owners for land that is registered or unregistered:12.1.1

In relation to registered land, title documentation obtained from the Land
Registry is used to confirm ownership.

12.1.2

For unregistered land, the process is more in depth. The Applicant's diligent
enquiries has evolved around a procedure that has been utilised by land
referencers and developed over many years, in order to become best
practice and applied methodology. As with all interests in land only
information that is readily available and willing to be disclosed by an affected
party can be included within the Book of Reference. This can make the
process susceptible to the accuracy of external sources' record keeping. The
approach taken by the Applicant, in accordance with professional best
practice, utilises the following methods of search and enquiry:

12.1.3

(a)

SIM Search – to identify all land registered at the Land Registry;

(b)

Unregistered Land Review – utilising rights contained within titles
adjoining unregistered land to assist in the identification of owners;

(c)

Land Agent Information – Data sharing between project
stakeholders of various work streams allows for items such as
unregistered tenancies and ownerships to be provided;

(d)

Site Surveys and Enquiries – Attempted contact with the relevant
owners, lessees and occupiers to confirm, refute or advance
details held on each land parcel;

(e)

Requisitions for Information – Formal requests for confirmation of
interests and the request to disclose further interests held upon the
land; and

(f)

Landowner, occupier and other affected interest's engagement –
Attempted contact and negotiation with affected parties which also
provides additional information not yet disclosed to the applicant
through processes c, d and e identified above.

The majority of land parcels in the Book of Reference have identified
freeholders. Mr Duggan outlined that the only "unknown" plots relating to

16

SP Manweb: Applicant's Oral Summary to the Compulsory Acquisition Hearing held on
24 and 25 September 2015 including supporting Appendices
freehold occupation are 87, 87A, 887B and 87C, along with Plots 88 and
88a. Plots 88 and 88a are an access track. Technical investigations carried
out on these sites revealed that there were two potential owners of Plots 87,
87A, 887B and 87C:12.1.4

AA Owen; or

12.1.5

Cefn Estate.

12.2

The Cefn Estate has since confirmed that they do not consider they are owners of the
"unknown" plots of land and can therefore be removed from the Book of Reference.
The latest version of the Book of Reference therefore includes a reference to
"unknown" but also Mr AA Owen. Mr Duggan noted it was understood Mr AA Owen
may be due to undertake the formal process for registration of these plots (87, 87A,
887B and 87C). As the Book of Reference refers to both Mr AA Owen and unknown,
no amendment is necessary to the Book of Reference.

12.3

Mr Duggan also commented that by virtue of the fact the access track is unregistered
and adopted highway, responsibility for its maintenance falls to the adjoining owner on
either side and again the Book of Reference has taken this into account meaning no
amendment is required.

13.

ITEM 4.12 TO UNDERSTAND HOW THE CRITERIA USED TO IDENTIFY
CATEGORY 3 PERSONS WERE CHOSEN AND IMPLEMENTED

13.1

Referring to Agenda Item 4.12, Mr Griffiths explained that Part 2 of the Book of
Reference details Category 3 persons. This is split into two parts:13.1.1

Part 2a identifies those persons that the Applicant thinks would, or might be
entitled to, make a claim under section 10 of the Compulsory Purchase Act
1965 and/or section 152(3) of the Planning Act 2008.

13.1.2

Section 10 of the Compulsory Purchase Act 1965 deals with depreciation in
the value of land due to the execution of the works. Essentially, section 10
provides a right to compensation where an action for damages would not be
possible because the defence of statutory authority would be available to the
person executing the works.

13.1.3

Section 125(3)(b) of the Planning Act 2008 provides that section 10 of the
Compulsory Purchase Act 1965 does not apply to development consent
orders. However, a right to compensation substantially similar to that
provided by section 10 is provided by section 152 of the Planning Act 20081.

13.1.4

The following are examples of interference that may give rise to a claim
under section 10 of the Compulsory Purchase Act 1965 and/or section
152(3) of the Planning Act 2008:

13.1.5

(a)

breach of a restrictive covenant due to the execution of the
authorised development;

(b)

interference with private rights due to the execution of the
authorised development (e.g. rights to drainage).

The Applicant has taken a conservative approach, and has assumed that all
those persons identified in Part 3 of the Book of the Reference, being all
those persons who enjoy easements or other private rights over land which it

1

This approach was adopted because section 10 applies only to works carried out under the authority of a "Special Act"
(i.e. a statutory instrument) and certain development consent orders need not be made in the form of a statutory
instrument (see section 117(4) and section 120(5)(a) and (b) of the Planning Act 2008).
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is proposed shall be extinguished, suspended or interfered with, would, or
might be entitled to, make a claim for the depreciation in the value of land
due to the execution of the works authorised in the development consent
order.
13.1.6

These persons are identified in Part 2a of the Book of Reference, which
deals with section 10 of the Compulsory Purchase Act 1965 and/or section
152(3) of the Planning Act 2008.

13.1.7

Part 2b identifies those persons that the Applicant thinks would, or might be
entitled to, make a claim under Part 1 of the Land Compensation Act 1973.
Part 1 of the Land Compensation Act 1973 deals with depreciation in land
caused by the subsequent use of the works authorised by the development
consent order (i.e. operation rather than construction).

13.1.8

The right to compensation under Part 1 applies where the claimant's interest
in land has been depreciated in value and that depreciation is caused by
physical factors which are as a direct result of the use of the works. Section
1(2) of the Land Compensation Act 1973 defines the physical factors as
noise, vibration, smell, fumes, smoke, artificial lighting, discharge of any solid
or liquid substances - e.g. dust, mud, particulates.

13.1.9

The Applicant does not think that any person would, or might be entitled to,
make a claim as a result of the use, i.e. operation, of the authorised
development depreciating the value of land caused by physical factors which
are as a direct result of the use/operation of the authorised development.
The physical factors are noise, vibration, smell, fumes, smoke, artificial
lighting, discharge of any solid or liquid substances.

13.1.10 Paragraph 2.1.5 of the Statement of Statutory Nuisance (Examination
Library Reference APP-087) states that "The operation of the Proposed
Development is unlikely to cause nuisances as defined in section 79(1) of
the Environmental Protection Act 1990."
13.1.11 Therefore, Part 2b of the Book of Reference, which deals with Part 1 of the
Land Compensation Act 1973, has no entries. See Appendix Ten.
14.

ITEM 4.13 TO CONSIDER WHETHER THERE IS A COMPELLING CASE IN THE
PUBLIC INTEREST FOR THE COMPULSORY ACQUISITION OF RIGHTS TO
TAKE PLACE

14.1

Mr Westmoreland Smith referred the Examining Authority to First Written Question
11.11 and the Statement of Reasons, both of which detail the basis of the compelling
case in the public interest for the Proposed Development.

14.2

Mr Westmoreland Smith then took the Hearing through the Applicant's basis for the
compelling case in the public interest, as outlined below:-

National Policy Context
14.3

There is a recognised national need for energy. There is a need for energy to be
diversified, so the sources of energy are numerous, thus helping security of provision.
The Government has identified the need for energy to be produced on a renewable
basis. Government policy on energy requirements identifies an urgent and pressing
need for it.

14.4

Mr Westmoreland Smith drew the Examining Authority's attention to paragraph 3.7.2
of National Policy Statement ("NPS") EN-1 which states “As noted in Parts 2 and 3 of
this NPS, it is likely that demand for electricity will increase significantly over the
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coming decades. Factors contributing to such growth include the development of new
housing and business premises (the number of households in England is projected to
grow to 27.8 million by 2031) and the increased use of electricity in domestic and
industrial heat and transport. Lack of sufficiently robust electricity networks can cause,
or contribute to, large scale interruptions. Existing transmission and distribution
networks will have to evolve and adapt in various ways to handle increases in
demand, but construction of new lines of 132 kV and above will also be needed to
meet the significant national need for expansion and reinforcement of the UK’s
transmission and distribution networks". This recognises that the likely demand for
electricity will increase significantly over the coming decades, due to housing,
businesses and increased domestic and industrial uses.
14.5

NPS EN-1 clearly states that whilst the local community to the energy development
may not directly benefit; the benefits address a national need. Paragraph 3.7.3 of NPS
EN-1 states that "It is important to note that new electricity network infrastructure
projects, which will add to the reliability of the national energy supply, provide crucial
national benefits, which are shared by all users of the system."

14.6

Mr Westmoreland Smith reiterated that that is a very clear case in relation to the need
for energy and renewable energy. In particular, it is important to note that one of the
wind farms being connected, Clocaenog Forest, to the Proposed Development is a
Nationally Significant Infrastructure Project in its own right and has been granted a
Development Consent Order.

The Applicant's Statutory Duties
14.7

14.8

Mr Westmoreland Smith explained that to supply and distribute electricity within an
area, an operator is required to hold an Electricity Distribution Licence. The Applicant,
as the holder of a Distribution Licence for the Cheshire, Merseyside, Shropshire, North
and Mid Wales areas and, as the Distribution Network Operator (or DNO) for these
areas, must comply with various statutory and licence duties and obligations including:
14.7.1

under section 9 of the Electricity Act 1989 to develop and maintain an
efficient, co-ordinated and economical system of electricity distribution; and

14.7.2

under section 16 of the Electricity Act 1989 to provide a supply of electricity
and/or provide a connection to an owner or occupier by means of electric
lines, plant or both.

Following receipt of a connection request, the Applicant has a duty under Condition 12
of its Distribution Licence to make a connection. Condition 12 also provides that, on
receiving a request for connection, the Applicant will enter into an agreement outlining
the works required to provide that connection. There is a parliamentary requirement
to honour that connection upon request. The Applicant is therefore under a duty to
make an electricity connection to the wind farms.

Conclusion
14.9

Mr Westmoreland Smith explained that, as already stated previously, in designing the
network solution the Applicant considered and assessed different end points for the
Proposed Development, including different substations and design solutions. St Asaph
is the Applicant's preferred option on the basis of technical feasibility and
environmental considerations.

14.10

Based on the above and recognising the alternatives considered, including the
limitation on rights being sought, there is a compelling case for the compulsory
acquisition. Mr Westmoreland Smith referred the Examining Authority to the Statement
of Reasons for further detail and agreed to submit a summary of the compelling
reasons case for Deadline Three. See Appendix Eleven.
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15.

ITEM 4.14 HUMAN RIGHTS CONVENTION TESTS – ARE HUMAN RIGHTS
CONVENTION TESTS MET, WITH REFERENCE TO ALL PLOTS, INCLUDING
THOSE REQUIRED ON A TEMPORARY BASIS, INCLUDING:- ARTICLE 1 –
PROTECTION OF PROPERTY; AND ARTICLE 8 – RIGHT TO RESPECT FOR
PRIVATE AND FAMILY LIFE

15.1

Mr Westmoreland Smith referred the Examining Authority to the Statement of
Reasons, section 9. This section of the Statement of Reasons assesses any potential
infringement of the European Convention on Human Rights (the "Convention").

15.2

The two principle provisions are Article 1 of the First Protocol and Article 8:15.2.1

Article 1 is protection of property; and

15.2.2

Article 8 is the right to respect for private and family life.

15.3

Infringement of these provisions is authorised by the Convention so long as the
statutory procedures are followed; there is a compelling case in the public interest and
the infringement is proportionate. It must be considered whether the DCO complies
with these requirements.

15.4

In relation to Article 1, it was explained that the Applicant has sought to minimise
impacts on the private interests of landowners, whilst also maintaining an overall
objective of delivering the required electrical connection. During the preparation of the
application for development consent, comprehensive technical, economic and
environmental studies have been undertaken. This included an assessment of
residential visual amenity (Appendix 7.1 of the Environmental Statement –
Examination Library Reference APP-132). This assessment includes the properties
under the ownership of the persons referred to above. Further, the Applicant has
taken positive measures to reduce the impact of the Proposed Development on the
local area (outlined at Chapter 7 of the Environmental Statement – Examination
Library Reference APP-098). Planting proposals are being developed with landowners
to reduce identified visual effects, whilst simultaneously seeking to develop the overall
amenity of the area.

15.5

In relation to Article 8, Mr Westmoreland Smith explained that the Proposed
Development will not involve acquisition of residential property from landowners. All
landowners will be informed when works are taking place.

15.6

The Proposed Development includes mitigation measures to control potential adverse
construction impacts; this includes any interruption to private water supplies. In
addition, where accesses are impacted, the Applicant will provide alternative routes.
The Applicant has supplied a suite of mitigation measures to ensure the impact is
minimised.

15.7

For these reasons, the Applicant concludes that there would be no breach of Articles 1
or 8. The Proposed Development is in accordance with the law as the purpose for the
acquisition of rights over land, namely the need to distribute electricity which is in the
national interest, is sufficient to justify the interference with the human rights of those
affected; the interference is proportionate in scope and there is no bar against the
recommendation being made.

15.8

In response to a query raised by Mr Iwan Jones, Mr Westmoreland Smith confirmed
that the public were consulted in relation to the routing of the Proposed Development.
It was as a result of this consultation that the Applicant took into consideration further
alternatives. Whilst this consultation resulted in more responses in favour of the blue
route, this is only one factor in many for routing. The blue route was eliminated for
other factors, primarily the impact on the environment, which will be addressed as the
Issue Specific Hearings.
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15.9

There has been opportunity to make representations regarding the preparation of the
DCO application or the Proposed Development. During the six month examination,
those members of the public who wish to be registered as interested parties may take
part in the examination, which includes attending hearings on issue specific matters
and on compulsory acquisition. Mr Westmoreland Smith noted that the Applicant
sought to correctly balance the impact of the Proposed Development and its statutory
obligations in the developing the Proposed Development.

16.

ITEM 4.15 TO ENABLE THE PANEL TO UNDERSTAND WHERE THE CA RIGHTS
REQUESTED WOULD BE PERMANENT RIGHTS

16.1

Mr Westmoreland Smith explained that all the rights being sought by the Applicant are
permanent rights, subject to the comments made in the Applicant's earlier
submissions; that in reality the rights would exist alongside the Proposed
Development and would be spent once the Proposed Development was
decommissioned whilst the construction rights would be spent following construction.

16.2

Mr Westmoreland Smith explained that on the Land Plans rights are labelled as both
"Class 2" and "temporary" use. The temporary use refers to Articles 26 and 27 of the
DCO. This is distinct from the acquisition of an interest in land.

16.3

In response to a query raised by Mr Iwan Jones, Mr Westmoreland Smith confirmed
that the Applicant seeks permanent rights over the land marked in blue on the land
plans and that the rights sought over the land marked yellow would be permanent, but
would be spent once construction was completed. The rights of temporary use under
Article 27 are limited to 5 years beginning with the date of final commissioning.

16.4

In response to a further question raised by Mr Iwan Jones asking whether permanent
structures can be put on the yellow land, Mr Westmoreland Smith explained that
Schedule 8 of the DCO lists by plot the yellow land that is temporary use. It further
explains in the fourth column the purpose for which that land will be used. The blue
land outlined in the DCO is different, as it includes details of the permanent structures,
such as (for example), the specific pole structures.

16.5

Mr Griffiths outlined the purpose of Article 26. Article 26 enables the undertaker to
go onto both the land identified in Schedule 8 and also the remainder of the Order
land in order to carry out the works identified in Schedule 8 and the works listed in
Article 26(1)(b)-(d). This power is not a compulsory acquisition power, rather it is a
power that enables the undertaker to have access to the land temporarily so that it
can:
16.5.1

micro-site the Proposed Development and therefore ultimately limit the
extent of the exercise of the compulsory acquisition powers; and

16.5.2

continue to negotiate with landowners in order to try and reach voluntary
agreement, whilst not impeding the construction timetable.

16.6

The Article provides for the restoration of the land before the undertaker gives up
possession unless the undertaker has either used the compulsory acquisition powers
or reached voluntary agreement in respect of the land. Mr Griffiths emphasised that
Article 26 should therefore be viewed favourably.

16.7

The Applicant confirmed that it would submit to the Examining Authority an
explanation as to what would constitute permanent and temporary land (and how
those areas would be used) for Deadline Three. See Appendix Twelve.
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Fourteen

2

3

Fifteen

3

4

Applicant to supply the pole numbers of the poles to be
situated on the land of John Mars Jones for the
Examining Authority's review.
Mitigation – the Applicant is requested to submit a
document explaining planting within yellow and green
land.

* The numbering of the appendices corresponds to the numbering of the actions list set by the
Examining Authority, as published on the Planning Inspectorate's website on 06 October 2015
(the "Actions List").
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APPENDIX ONE
ACTION NUMBER 1: REQUEST FOR APPLICANT TO PROVIDE A SUMMARY OF POINTS
IN RELATION TO RIGHTS SOUGHT UNDER CA POWERS (AGENDA ITEM 4.3)
1.

ITEM 4.3 – RIGHTS SOUGHT UNDER CA POWERS – WHETHER THE USES AND
RIGHTS SOUGHT WITHIN THE ORDER LIMITS WOULD BE ADEQUATELY
CONTROLLED BY CURRENT DRAFTING OF THE DCO AND/OR BY THE USES
DESCRIBED ON THE PLANS AND DRAWINGS THAT WOULD BE CERTIFIED

1.1

The rights and restrictions being sought in the DCO are set out in full in the table
within the introduction to the Book of Reference (REP1-062).
Class 1 Rights

1.2

1.3

The Class 1 Rights relate to the following colours shown on the Land Plans:
1.2.1

blue land; and

1.2.2

brown land.

All of the rights set out in Class 1, except Class 1(b), apply to the blue land save for:
1.3.1

Plot 109, where all of Class 1 applies; and

1.3.2

Plots 110 and 111, where Class 1(a) does not apply but Class 1(b) does
apply.

1.4

Class 1(a) is the right that enables the Applicant to install and keep installed, use,
maintain and decommission the 132kV Overhead Line on the blue land (except Plots
110 and 111) throughout the construction, operation, maintenance and
decommissioning phases.

1.5

In addition, Class 1(c) to (i) provides the Applicant, in respect of all of the blue land,
with the right throughout the construction, operation, maintenance and
decommissioning phases:
1.5.1

to create new temporary accesses;

1.5.2

of pedestrian and vehicular access and egress;

1.5.3

to remove vegetation and the concomitant right to reinstate such vegetation;

1.5.4

to impose a restrictive covenant to protect the 132kV Overhead Line;

1.5.5

to carry out survey and investigation works; and

1.5.6

to make good any damage.

1.6

Regarding Plots 110 and 111, the rights described in paragraph 1.5 apply to these
plots, but not the rights described in paragraph 1.4. This is because the 132kV
Overhead Line stops at Plot 109. Accordingly, Plots 110 and 111 are subject to Class
1(b), which is the right for the Applicant to install and keep installed, use, maintain and
decommission underground cables.

1.7

The brown land shown on the Land Plans relates only to land over which the Applicant
is seeking access rights for the construction, operation, maintenance and
decommissioning phases. There are 7 locations where these rights are sought,
which are the rights described in paragraph 1.5.
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1.8

Whilst the Class1 Rights are permanent rights in law, in reality, once all of the
construction, operation, maintenance and decommissioning phases have been
complete, the rights are "spent". This is because Article 19 of the Order provides that
the undertaker may create and acquire compulsorily the rights over the Order land and
impose the restrictions affecting the Order land as described in the Book of Reference
and shown on the land plans. It is considered that Article 19 is drafted in such a way
that it only allows the undertaker to acquire the rights in the Book of Reference over
the Order land. The definition of Order land is contained within Article 2 of Part 1 in
the DCO. It is defined as "the land required for, or required to facilitate or is incidental
to, or affected by, the authorised development shown on the land plans and described
in the book of reference". The Order land is expressly linked to the authorised
development and therefore the powers in Article 19 can only be used in respect of the
authorised development. Once the authorised development has been constructed, or
decommissioned, then the rights for constructing the authorised development, or the
rights for the decommissioning of the authorised development, will have been "spent"
at the end of the construction phase or the end of the decommissioning phase (as
applicable) and cannot be utilised in respect of another development.
Class 2 Rights

1.9

The Class 2 Rights relate to the yellow land shown on the Land Plans.

1.10

All of the rights set out in Class 2, except Class 2(a) and Class 2(i), apply to the yellow
land save for:
1.10.1

Plot 53B, where Class 2(b), Class 2(c) and Class 2(h) do not apply but Class
2(a) does apply; and

1.10.2

those Plots adjacent to crossing points, such as highways and rivers, where
Class 2(i) does apply.

1.11

Class 2(b) is the right that enables the Applicant to use the yellow land as a
construction working area for the construction of the authorised development (as
defined in Schedule 1 to the draft DCO) throughout the construction phase.

1.12

In addition, Class 2(c) to (h) and Class 2(j) provides the Applicant, in respect of all of
the yellow land (save for Plot 53B), with the right throughout the construction
phase:
1.12.1

to impose a restrictive covenant so that the construction of the 132kV
Overhead Line can proceed unimpeded;

1.12.2

to create new temporary accesses;

1.12.3

of pedestrian and vehicular access and egress;

1.12.4

to remove vegetation and the concomitant right to reinstate such vegetation;

1.12.5

to carry out survey and investigation works; and

1.12.6

to make good any damage.

1.13

Regarding those Plots adjacent to crossing points, such as highways and rivers, Class
2(i) also applies which provides the Applicant with the right to erect scaffolding
throughout the construction phase.

1.14

Regarding Plot 53B, this plot is the temporary construction compound at Broadleys
Farm. Class 2(a) provides the Applicant with the right to use this Plot as a
construction and maintenance compound, working area, lay down and parking area
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throughout the construction phase. The rights in paragraphs 1.12.2 to 1.12.6 also
apply to this Plot.
1.15

Whilst the Class 2 Rights are permanent rights in law, in reality, once the construction
phase has been complete, the rights are "spent". Please refer to paragraph 1.8
above.
Class 3 Rights

1.16

1.17

1.18

The Class 3 Rights relate to the following colours shown on the Land Plans:
1.16.1

dark green land; and

1.16.2

the stipple dark green over the yellow land.

Class 3 provides the Applicant with the right to:
1.17.1

plant new trees, shrubs and other soft landscaping;

1.17.2

access and egress the land;

1.17.3

make good any damage; and

1.17.4

impose a restrictive covenant to protect the new trees, shrubs and other soft
landscaping.

Whilst the Class 3 Rights are permanent rights in law, in reality, once all of the
construction, operation, maintenance and decommissioning phases have been
complete, the rights are "spent" as the need for the trees, shrubs and other soft
landscaping will have been removed. Please refer to paragraph 1.8 above.
Class 4 Rights

1.19

The Class 4 Rights relate to the light green land the Land Plans.

1.20

Class 4 provides the Applicant with the right to:
1.20.1

fell and lop tress, bushes and to clear and remove any and all vegetation.

1.20.2

access and egress the land; and

1.20.3

make good any damage.

1.21

Class 4 rights are only required in relation to Plot 1b only.

2.

EXPLANATION OF THE RIGHTS FOR PLANTING

2.1

The dark green land on the Land Plans are the areas where new trees, shrubs and
other soft landscaping is proposed (Class 3 Rights) for enhancement or mitigation
purposes. This planting will be subject to a Requirement in the DCO that will require
the Applicant to submit to the relevant planning authorities for approval a written
landscaping scheme (following consultation with relevant landowners). There will also
be a maintenance scheme for this planting, again to be approved by the relevant
planning authorities.

2.2

The stipple green over the yellow land on the Land Plans are the areas where new
trees, shrubs and other soft landscaping is proposed (for enhancement or mitigation
purposes) which is on land that will be used for temporary construction works (Class 2
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and Class 3 Rights). This planting will be subject to the same Requirement referred to
in paragraph 2.2 above.
2.3

The yellow land and blue land on the Land Plans are the areas where reinstatement
planting is to take place (i.e. where hedgerows have been removed to enable the
construction of the Proposed Development, these hedgerows will be reinstated). This
reinstatement may also include improvements to vegetation; e.g. where a hedgerow
had gaps, the Applicant would intend to restore those gaps. This reinstatement
planting will be subject to a Requirement in the DCO that will require the Applicant to
only include improvement measures in the reinstatement planting on the blue and
yellow land where agreement has been reached with the relevant landowner over the
improvement measures. It should be noted that where the Landscaping Plans show
hedgerows with tree planting, these are hedgerows with trees already in them. The
Landscaping Plans are not showing that each circle would be a tree or indeed a new
tree, rather the Landscaping Plans are showing those hedgerows that would need
reinstating and, at the same time improvement planting could be carried out.
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APPENDIX TWO
1.

ACTION NUMBER 2: SUBMISSION OF AN ENGINEERING RESPONSE IN
RELATION TO WHETHER THERE WOULD BE SUFFICIENT ROOM WITHIN THE
BLUE CORRIDOR FOR ONGOING MAINTENANCE

1.1

The majority of activities required to maintain the wood pole overhead line can be
carried out within the blue land. Examples of this would be:
1.1.1

Inspection from ground level including measurement of ground and
horizontal clearances

1.1.2

Test for evidence of decay in the poles

1.1.3

Repair anti-climbing devices, danger of death signage, pole identification
numbering etc.

1.1.4

Change/repair insulators and conductor bindings

1.1.5

Repair damaged conductors (in tension)

1.1.6

Change one or both poles in a structure

1.2

In the rare event of catastrophic failure of a line conductor, earth wire or wood pole(s),
access may be required to elements of the yellow land. The activity in this event would
be similar to the initial construction of the line but limited to the section of the damage.

1.3

To gain access to land outside the blue land and to make repairs in the event of
catastrophic failure SP Manweb would utilise its powers as a Statutory Undertaker
under Schedule 6 of the Electricity Act 1989. This is standard arrangement for wood
pole overhead lines across Manweb.
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APPENDIX THREE
ACTION NUMBER 4: SUBMISSION OF AN EMAIL DATED 1 SEPTEMBER 2015 FROM BT
Please see the attached e-mail exchange.
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DABSCHECK Jake
From:
Sent:
To:
Subject:

HOLGATE Jennifer <Jennifer.Holgate@pinsentmasons.com>
05 October 2015 19:47
HOLGATE Jennifer
North Wales Wind Farm Connection - Protective Provisions [PM-AC.FID1384700]

From:
Sent: 01 September 2015 10:55
To: DABSCHECK Jake
Cc:
Subject: FW: North Wales Wind Farm Connection - Protective Provisions [PM-AC.FID2106280]
Jake
Please accept our apologies for the late reply.. and see the attached response from our Senior Regulatory Advisor,
received today.
As I will be retiring later this month, should you have any further enquiries please contact either Clive Majski or the
new Project Manager for Wales Mr Ian Thomas
Regards
Norman Morton BLM343
Repayment Projects Manager - Wales & the Marches
Mob: 07850235700
Fax: 01332 577295
e-mail:
https://intra.bt.com/bt/openreach/how-we-work/repayment_works/Pages/index.aspx
[cid:image002.jpg@01D0E49B.CB1B9270][cid:image003.gif@01D0E49B.CB1B9270]

From: Turnbull,D,Dave,BJK R
Sent: 01 September 2015 09:52
To: Morton,NW,Norman,BLM343 R
Subject: RE: North Wales Wind Farm Connection - Protective Provisions [PM-AC.FID2106280]
Norman,
These provisions are fine. To note ; and alterations will be under Para 23 of the Code. No cost share.
Regards
Dave
Dave Turnbull BA LLB Hons
Senior Regulatory Specialist
Legal, Risk and Equivalence | Openreach
Telephone: 020 8587 8195
Fax: 020 8587 8196
From: Morton,NW,Norman,BLM343 R
Sent: 18 August 2015 10:24
To: Turnbull,D,Dave,BJK R
1

Subject: FW: North Wales Wind Farm Connection - Protective Provisions [PM-AC.FID2106280]
Dave
I cannot seem to find any response regarding the attached… (I hope I did pass it on, but please accept apologies if I
did not!!!) Do you have any comment ? are we adequately protected, regulatory wise not electrically!!!!!
Thanks
Regards
Norman Morton BLM343
Repayment Projects Manager - Wales & the Marches
Mob: 07850235700
Fax: 01332 577295
e-mail:
https://intra.bt.com/bt/openreach/how-we-work/repayment_works/Pages/index.aspx
[cid:image002.jpg@01D0E49B.CB1B9270][cid:image003.gif@01D0E49B.CB1B9270]

From: DABSCHECK Jake [mailto:Jake.Dabscheck@pinsentmasons.com]
Sent: 30 July 2015 11:29
To: Morton,NW,Norman,BLM343 R
Cc: Majski,CA,Clive,BLM343 R; EDWARDS Tom; GRIFFITHS Richard
Subject: RE: North Wales Wind Farm Connection - Protective Provisions [PM-AC.FID2106280]
Dear Norman,
Further to our conversation on the phone just now, I attach our original correspondence which includes our
proposed draft protective provisions for the benefit of BT Openreach (see, in particular, the PDF attached to that
correspondence).
In our email below (dated 8 June 2015), we set out the background to the draft protective provisions.
Thank you kindly for agreeing to pass this correspondence on to Dave Turnbull at your regulatory department.
Please feel free to contact us if you have any questions.
Many thanks
Jake
Jake Dabscheck
Lawyer (qualified in Australia (Victoria)) for Pinsent Masons LLP
D: +44 20 7490 6401 Ext: 816401
From: DABSCHECK Jake
Sent: 30 July 2015 11:17
To: DABSCHECK Jake;
Cc:
; EDWARDS Tom
Subject: RE: North Wales Wind Farm Connection - Protective Provisions [PM-AC.FID2106280]
Dear Mr Morton
I refer to my emails below. Please respond at your earliest convenience.
Regards
2

Jake
Jake Dabscheck
Lawyer (qualified in Australia (Victoria)) for Pinsent Masons LLP
D: +44 20 7490 6401 Ext: 816401
From: DABSCHECK Jake
Sent: 14 July 2015 14:37
To: DABSCHECK Jake;
<mailto:
Cc:
; EDWARDS Tom
Subject: RE: North Wales Wind Farm Connection - Protective Provisions [PM-AC.FID2106280]
Good afternoon Mr Morton
I refer to my emails below. I look forward to your response as soon as possible. Please do call me if you have any
questions or would like to discuss this matter further.
Regards
Jake
Jake Dabscheck
Lawyer (qualified in Australia (Victoria)) for Pinsent Masons LLP
D: +44 20 7490 6401 Ext: 816401
From: DABSCHECK Jake [mailto:Jake.Dabscheck@pinsentmasons.com]
Sent: 26 June 2015 09:59
To:
Cc:
; EDWARDS Tom
Subject: North Wales Wind Farm Connection - Protective Provisions [PM-AC.FID2106280]
Hi Norman
I refer to my email below. I look forward to your response as soon as possible. Please do call me if you have any
questions or would like to discuss this matter further.
Regards
Jake Dabscheck
Solicitor (lawyer qualified in Australia) for Pinsent Masons LLP
D: +44 20 7490 6401 Ext: 816401
From: DABSCHECK Jake
Sent: 08 June 2015 17:22
To:
Subject: RE: North Wales Wind Farm Connection - Protective Provisions [PM-AC.FID2106280]
Dear Mr Morton
Thank you for your email.
It may assist to provide you with some background in relation to the stage of the development approval process that
SP Manweb is currently at in respect of its proposal to construct, install and maintain a 17 km overhead electricity
line from Clocaenog Forest to a terminal point to the south of St Asaph (‘proposed development’).
Background to SP Manweb’s application
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On 20 March 2015, SP Manweb lodged an application for a development consent order to the Secretary of State for
Energy and Climate Change in respect of the proposed development. If the Secretary of State makes the order in
the form proposed by SP Manweb, the order will give SP Manweb the following powers (amongst others):
- the power to construct, install and maintain the proposed development; and
- powers of compulsory acquisition which would enable SP Manweb to compulsorily acquire the land rights it
requires to construct, install and maintain the proposed development.
At this point in time, application for the proposed development includes a corridor of land in which the overhead
line is proposed to be located (which is referred to as ‘the limits of deviation’). This corridor varies in width from
between 20 m to 40 m. The precise location of the overhead line has not yet been finalised. This will occur once
detailed micro siting studies have been undertaken and approved, typically once the development consent order
has been made.
The Secretary of State will shortly appoint an examining authority to consider the application over a 6 month period.
Response to your email
SP Manweb will comply with the process you describe below, but it is not necessary or appropriate for that process
to be undertaken at this stage of the consenting process. You should consider the work that you are undertaking
with Paul Ralph as a separate matter to our request for your position on the proposed protective provisions.
As you will know, the purpose of the protective provisions is to provide a commitment by SP Manweb to protect
Openreach’s assets from damage and service interruption that may result from the proposed development,
construction of the proposed development or subsidence resulting from those works. In essence, these provisions
will require SP Manweb to bear and pay Openreach’s reasonable costs incurred in making good any such damage. It
is common that these protective provisions are included in development consent orders to protect statutory
undertaker’s such as Openreach. These provisions are provided in addition to the survey process you describe
below.
I should be grateful if you would revisit the protective provisions in light of the above and consider whether there
are any amendments you would like to include.
I look forward to your response and please feel free to contact me if you have any questions.
Jake Dabscheck
Solicitor (lawyer qualified in Australia) for Pinsent Masons LLP
D: +44 20 7490 6401 Ext: 816401

Jake Dabscheck
Solicitor (lawyer qualified in Australia) for Pinsent Masons LLP
D: +44 20 7490 6401 Ext: 816401
From:
[mailto
Sent: 01 June 2015 16:40
To: DABSCHECK Jake
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Cc:

;

Subject: FW: North Wales Wind Farm Connection - Protective Provisions [PM-AC.FID2106280]
Mr Dabscheck
In answer to your request for Openreach to approve your project, Draft Budget costings were issued to Paul Ralph of
Iberdola Engineering back in January .
These costings would have included details on the next step in the process, You are to pay for our detailed survey
which will enable us to accurately assess the impact of your scheme on the existing Openreach network in the area,
we will then request an advance payment to cover the cost of any rearrangement prior to your site going ‘Live’
If you require a further copy of the Budget costings these can be supplied by Clive Majski… if however you feel that
you have altered your proposals such that Openreach are no longer affected, we still need to confirm this, so will
still require the payment originally asked for along with a copy of your latest Earth Resistivity contour map.
Please contact either myself or Clive Majski if you need any further information.
Norman Morton
Repayment Projects Manager (Wales & the Marches) Openreach
Mobile: 07850235700
Fax: 01332822385
http://www.openreach.co.uk/orpg/home/contactus/whoyouare/whoareyou.do
Web: www.openreach.co.uk<http://www.openreach.co.uk/>
[cid:image003.gif@01D0E49B.CB1B9270]
Openreach is delivering fibre broadband services to communities across the UK as well as installing and maintaining
the communications infrastructure that links homes, businesses, public and voluntary sector organisations to their
Communications Providers' networks.
Think before you print! Consider the environment before printing this e-mail.
This email contains BT information, which may be privileged or confidential.
It's meant only for the individual(s) or entity named above. If you're not the intended recipient, note that disclosing,
copying, distributing or using this information is prohibited. If you've received this email in error, please let me know
immediately on the email address above. Thank you.
We monitor our email system, and may record your emails.
British Telecommunications plc
Registered office: 81 Newgate Street London EC1A 7AJ Registered in England no. 1800000

From: Majski,CA,Clive,BLM317 R
Sent: 01 June 2015 12:46
To: Morton,NW,Norman,BLM317 R
Subject: FW: North Wales Wind Farm Connection - Protective Provisions [PM-AC.FID2106280]
Norman,
The C3 budgets were sent out early January’15 for the North Wales Wind Farm Connection, a total of 10 locations
were affected. The budgets were return to Paul Ralph as below. He is working on behalf of Scottish Power .
Pinsent Masons Solicitors are working for scottish Power and have asked us to comment on the draft protective
provisions letter attached.
Paul Ralph
Iberdrola Engineering
Gateway House 2nd Floor
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Old Hall Road
Bromsborough
Wirral
Mersyside CH62 3NX

From: Majski,CA,Clive,BLM317 R
Sent: 15 May 2015 10:55
To: Morton,NW,Norman,BLM317 R
Subject: FW: North Wales Wind Farm Connection - Protective Provisions [PM-AC.FID2106280]
Norman,
I have received this email from Pinsent Masons Solicitors - see letter attached.
I have prepared C3 costings to Iberdrola Engineering for the North Wales Wind Farm Connections at various
locations around St Asaph for Scottish Power.
Pinsent Masons Solicitors are working for scottish Power and have asked me to comment on the draft protective
provisions letter attached.
Im not sure what to do with this??
Many Thanks
Clive majski
Repayments
BLM317
Tel 01743 275 562

From: DABSCHECK Jake [mailto:Jake.Dabscheck@pinsentmasons.com]
Sent: 12 May 2015 16:36
To: Majski,CA,Clive,BLM317 R
Cc: EDWARDS Tom
Subject: FW: North Wales Wind Farm Connection - Protective Provisions [PM-AC.FID2106280]
Good afternoon Clive
Further to my email below, I was wondering whether you have had an opportunity to consider the draft protective
provisions?
I look forward to hearing from you and please do get in touch in you have any questions.
Regards
Jake Dabscheck
Solicitor (lawyer qualified in Australia) for Pinsent Masons LLP
D: +44 20 7490 6401 Ext: 816401
From: DABSCHECK Jake
Sent: 07 May 2015 16:03
To:
Subject: North Wales Wind Farm Connection - Protective Provisions [PM-AC.FID2106280]
6

Dear Clive
Thank you for your time just now on the phone.
As discussed, please see attached correspondence sent to your office in April and January of this year, together with
the draft protective provisions. We look forward to receiving a written response setting out BT’s position with
respect to the draft protective provisions.
Please do not hesitate to contact me if you have any questions or would like to discuss any aspect of the above.
Many thanks.
Jake Dabscheck
Solicitor (lawyer qualified in Australia) for Pinsent Masons LLP
D: +44 20 7490 6401 Ext: 816401
Jake.Dabscheck@pinsentmasons.com<mailto:Jake.Dabscheck@pinsentmasons.com>
www.pinsentmasons.com<http://www.pinsentmasons.com/> www.Out-Law.com<http://www.out-law.com/>

This email is sent on behalf of Pinsent Masons LLP, a limited liability partnership registered in England & Wales
(registered number: OC333653) authorised and regulated by the Solicitors Regulation Authority. The word 'partner',
used in relation to the LLP, refers to a member of the LLP or an employee or consultant of the LLP or any affiliated
firm of equivalent standing. A list of the members of the LLP, and of those non-members who are designated as
partners, is displayed at the LLP's registered office: 30 Crown Place, London EC2A 4ES, United Kingdom. We use
‘Pinsent Masons’ to refer to Pinsent Masons LLP and affiliated entities that practise under the name ‘Pinsent
Masons’ or a name that incorporates those words. Reference to ‘Pinsent Masons’ is to Pinsent Masons LLP and/or
one or more of those affiliated entities as the context requires.
The contents of this e-mail and any attachments are confidential to the intended recipient. If you are not the
intended recipient please do not use or publish its contents, contact Pinsent Masons LLP immediately on +44 (0)20
7418 7000 then delete. Contracts cannot be concluded with us nor service effected by email. Emails are not secure
and may contain viruses. Pinsent Masons LLP may monitor traffic data. Further information about us is available at
www.pinsentmasons.com<http://www.pinsentmasons.com>
If you consider this email spam, please forward to spam@mimecast.org<mailto:spam@mimecast.org>

This email is sent on behalf of Pinsent Masons LLP, a limited liability partnership registered in England & Wales
(registered number: OC333653) authorised and regulated by the Solicitors Regulation Authority. The word 'partner',
used in relation to the LLP, refers to a member of the LLP or an employee or consultant of the LLP or any affiliated
firm of equivalent standing. A list of the members of the LLP, and of those non-members who are designated as
partners, is displayed at the LLP's registered office: 30 Crown Place, London EC2A 4ES, United Kingdom. We use
‘Pinsent Masons’ to refer to Pinsent Masons LLP and affiliated entities that practise under the name ‘Pinsent
Masons’ or a name that incorporates those words. Reference to ‘Pinsent Masons’ is to Pinsent Masons LLP and/or
one or more of those affiliated entities as the context requires.
The contents of this e-mail and any attachments are confidential to the intended recipient. If you are not the
intended recipient please do not use or publish its contents, contact Pinsent Masons LLP immediately on +44 (0)20
7418 7000 then delete. Contracts cannot be concluded with us nor service effected by email. Emails are not secure
and may contain viruses. Pinsent Masons LLP may monitor traffic data. Further information about us is available at
www.pinsentmasons.com<http://www.pinsentmasons.com>
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APPENDIX FOUR
ACTION NUMBER 6: SUBMISSION OF A PLAN RESOLVING THE CONFLICT BETWEEN
DETAILS SHOWN ON THE LANDSCAPING AND THE LAND PLANS (WITH PARTICULAR
REGARD TO TREE PLANTING/LANDSCAPING).
The following plans have been submitted separately to the Examining Authority:
-

Overall Location Plan and Master Key Plan for Land Plans (Document reference: SPM
NWWFC CA02 (Overall Location Plan and Master Key Plan for Land Plans)

-

Land Plan Sheet 1 (Document reference: SPM NWWFC CA02 (Sheet 1))

-

Land Plan Sheet 2 (Document reference: SPM NWWFC CA02 (Sheet 2))

-

Land Plan Sheet 3 (Document reference: SPM NWWFC CA02 (Sheet 3))

-

Land Plan Sheet 4 (Document reference: SPM NWWFC CA02 (Sheet 4))

-

Land Plan Sheet 5 (Document reference: SPM NWWFC CA02 (Sheet 5))

-

Land Plan Sheet 6 (Document reference: SPM NWWFC CA02 (Sheet 6))

-

Land Plan Sheet 7 (Document reference: SPM NWWFC CA02 (Sheet 7))

-

Land Plan Sheet 8 (Document reference: SPM NWWFC CA02 (Sheet 8))

-

Land Plan Sheet 9 (Document reference: SPM NWWFC CA02 (Sheet 9))

-

Land Plan Sheet 10 (Document reference: SPM NWWFC CA02 (Sheet 10))

-

Land Plan Sheet 11 (Document reference: SPM NWWFC CA02 (Sheet 11))

-

Land Plan Sheet 12 (Document reference: SPM NWWFC CA02 (Sheet 12))

-

Land Plan Sheet 13 (Document reference: SPM NWWFC CA02 (Sheet 13))

These plans have been created by overlaying the tree planting and landscaping measures
outlined on the Landscaping Plans onto the Land Plans.
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APPENDIX FIVE
ACTION NUMBER 8: SUBMISSION OF AN UPDATED COMPARISON VERSION OF THE
VOLUNTARY NEGOTIATIONS (INCLUDING TRACKED CHANGES AND IF POSSIBLE
AMENDING THE TABLE LAY-OUT TO MINIMISE THE SIZE OF THE DOCUMENT)
The Applicant will submit this document for Deadline 4, as requested in the Action List provided
by the Examining Authority.
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APPENDIX SIX
ACTION NUMBER 9: SUBMISSION OF A STATEMENT FROM MR GARETH ROBERTS
REGARDING HIS INDEPENDENT AUDITING OF THE CA LIABILITY CALCULATIONS
(INCLUDING A SIGNED SUMMARY CV/PROFESSIONAL BACKGROUND AND
AGREEMENT WITH THE TOTAL SUM OF LIABILITY THAT HAS BEEN STATED) AND TO
PROVIDE EVIDENCE TO THE PANEL THAT HIS ORGANISATION IS INDEPENDENT OF
THE APPLICANT COMPANY
Please find attached the statement from Mr Gareth Roberts.
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1.

STATEMENT BY GARETH ROBERTS, FRICS CONSULTANT CHARTERED
SURVEYOR WITH FREEDOM GROUP AND LAND COMPENSATION ADVISER TO
THE APPLICANT IN RELATION TO THE NORTH WALES WIND FARMS
CONNECTIONS PROJECT, REGARDING HIS INDEPENDENT AUDITING OF THE
CA LIABILITY CALCULATIONS (INCLUDING A SIGNED SUMMARY
CV/PROFESSIONAL BACKGROUND AND AGREEMENT WITH THE TOTAL SUM
OF LIABILITY THAT HAS BEEN STATED) AND PROVIDING EVIDENCE TO THE
PANEL THAT HIS ORGANISATION IS INDEPENDENT OF THE APPLICANT
COMPANY

1.1

CURRICULUM VITAE

1.2

Qualifications and Experience

1.3

I was elected a Professional Associate of the Royal Institution of Chartered Surveyors
in 1979 and became a Fellow in 1994. I gained the Diploma in Land Administration
from Bristol Polytechnic (now the University of the West of England) in 1975.

1.4

Between 1976 and 2012 I worked extensively in local government, the wider public
sector and in general consultancy delivering and managing professional valuation and
estate management services to a range of clients with both rural and urban portfolios
in the agricultural, residential, commercial, industrial, and institutional sectors. In
particular I dealt with compulsory purchase and compensation matters in relation to
public sector development projects especially on major highway schemes, with large
scale land and property review, management and disposal programmes and with
economic development and regeneration initiatives.

1.5

I held senior posts at North Yorkshire County Council as Land and Property Manager
and at Mouchel Consultants (now part of Kier) as Divisional Director.

1.6

Since 2012, I have worked as a self-employed consultant in the areas of compulsory
purchase and compensation; wayleaves and easements in the highways infrastructure
and utilities sectors; and also on Landlord and Tenant matters in North Wales and the
North of England.

1.7

My experience in compulsory purchase and compensation involves advising and
negotiating in the areas of land and property estimation and valuation with particular
regard to injurious affection and disturbance matters; all in accordance with the
compensation code and relevant legislation. I have in the past given evidence and
professional advice at Lands Tribunal, planning inquiries, committees and other
relevant hearings. I have extensive experience in managing, assessing and auditing
compulsory purchase compensation liability calculations.

2.

MY ROLE AND INDEPENDENCE FROM THE APPLICANT COMPANY

2.1

I confirm that I was appointed by Freedom Group to advise SP Manweb Plc on land
and property compensation matters in relation to the North Wales Wind Farms
Connection Project and have been involved in that regard since 2013. I also confirm
that I am a sole trader consultant working for Freedom Group and other clients on a
self-employed basis and completely independent of the applicant Company. My
business is regulated by RICS.

3.

MY INVOLVEMENT IN THE PROPOSED DEVELOPMENT

3.1

I have provided support with scheme exhibitions (June 2013, March/April 2014) public
and landowner consultation and liaison and provided professional advice relating to
land and property valuation and compensation. I have also undertaken specific route
inspections and site visits in order to consider and advise on valuation and
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compensation issues including injurious affection. I have knowledge of the local area
through which the 132kV Overhead Line would be developed as I was born and
brought up nearby and retain strong family links and interests there.
4.

AUDIT OF COMPULSORY ACQUISITION LIABILITY CALCULATIONS

4.1

The initial calculations in relation to the 20 years purchase were undertaken by
Andrew Stockton at SP Manweb Plc. The compensation budget was then kept under
review by Andrew Stockton. I would then independently review this budget in addition
to that review undertaken by SP Manweb Plc. Such a review would take place at
regular intervals; however it was particularly important to review the budget when pole
locations were identified through the design of the proposed development.

4.2

Once indicative pole positions were made available and working with representatives
from Freedom and SP Manweb I looked at the potential for impacts upon farmsteads
on those holdings across which rights are being applied for. Route inspection
discussions and dialogue then enabled assessments to be made in respect of the
potential for any injurious affection compensation and other statutory heads of claim, if
any, and the likelihood of claims being submitted, using traditional estimating and
valuation techniques, and any available comparable and open market evidence.

4.3

I have also considered the potential for claims under Part 1 of the Land Compensation
Act 1973 (physical factors) and Section 10 of the Compulsory Purchase Act 1965 and
the eligibility for compensation as summarised in the “McCarthy Rules”. On the
information available, I cannot foresee any justifiable or legitimate claim being
substantiated under Part 1 of the Land Compensation Act 1973; hence Part 2b of the
Book of Reference (which details any persons the applicant considers would or might
be entitled to make a claim) does not contain any persons. Claimants are of course
free to pursue any claim through the Upper Tribunal (Lands Chamber).

5.

COMPENSATION BUDGET

5.1

I worked with representatives from Freedom and SP Manweb Plc to assess budget
requirements in terms of all compensatory issues including fees. This information was
then fed into the funding statement.

5.2

Working in association with Freedom and SP Manweb Plc, and from information
gathered and made available, I have independently examined the estimated CA
liability calculations in the sum of £1.7million, including fees as stated in the funding
statement, and confirm my agreement thereto.

6.

ACQUISITION OF RIGHTS OVER AGRICULTURAL LAND

6.1

Following due consideration, offers have been made to landowners using the
generally accepted practice of capitalising the annual wayleave guidance payment
rates using a multiplier of 20 years purchase. In this particular scheme and in order to
secure settlement the use of the higher guidance rates for arable land has been
adopted throughout and these have been uplifted by factors between 25% and 150%
depending upon the type of structure. Although the annual wayleave payment
guidance rates are not agreed with landowner bodies and are only intended for
guidance purposes, claimants and their agents are free to submit alternative claims;
the basis for such must be substantiated and justifiable. To date this has not
happened and, in my opinion, this widely accepted method of capitalising annual
guidance rates remains the most appropriate method of assessing compensation for
apparatus across agricultural land.

6.2

As far as affected agricultural tenants are concerned they should, in reality, benefit
from a rent reduction due to them as a result of the scheme. In order to make
progress, it was considered appropriate to offer a sum being 3 times the annual
wayleave compensation guidance rate for arable usage as this should be the
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maximum period before which they could secure any appropriate rent reduction in
accordance with the terms of their tenancy.
7.

NON AGRICULTURAL INTERESTS

7.1

These are considered and assessed on a case by case basis as appropriate under the
compensation code and prevailing open market evidence.

8.

PROFESSIONAL FEES

8.1

Affected parties are entitled to recover contributions towards their reasonable and
appropriate professional surveyors’ fees and legal costs incurred as a result of the
scheme. In this case such costs will be funded by SP Manweb Plc.

9.

DISTURBANCE

9.1

This is based on the levels of compensation typically paid by SP Manweb Plc when
constructing new 132kV wood pole lines or refurbishing existing 132kV overhead
lines. The estimate for disturbance compensation has therefore been calculated by
assessing average settlements on these comparable schemes, both in terms of the
average payment per claimant and per kilometre (including professional fees incurred
by the claimant) and then applying uplift for budgetary purposes to allow for potential
winter working. These interests are included in the compensation liability calculations.

Signed
Gareth Roberts FRICS
15 October 2015
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APPENDIX SEVEN
ACTION NUMBER 10: SUBMISSION OF A SUMMARY OF THE DETAILS OF THE
PROPOSED FUNDING MILESTONES FOR THE PROJECT – IN PARTICULAR (HAVING
REGARD TO COMMERCIALLY SENSITIVE INFORMATION) WHETHER MILESTONE 1
WOULD INCLUDE PAYMENT TO COVER THE WHOLE OF THE CA LIABILITY.
A written statement dated and signed on 30th September 2015 is provided in response to this
Action 10 from SP Manweb and is attached.
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APPENDIX EIGHT
ACTION NUMBER 11: DETAILS OF WHETHER IT WOULD BE POSSIBLE FOR THE WIND
FARM OPERATOR COMPANIES TO PROVIDE SIGNED PARENT COMPANY
GUARANTEES WITH REGARD TO THE CA LIABILITY AND A SIGNED STATEMENT FROM
THE APPLICANT COMPANY’S BOARD OF DIRECTORS CONFIRMING THAT THEY
WOULD BE PREPARED TO GUARANTEE THE CA LIABILITY REQUIREMENTS IN THE
EVENT OF ONE OR MORE WINDFARM OPERATORS NOT PROCEEDING WITH THEIR
DEVELOPMENT.
Please refer to Appendix 7 and Action 10.
For the reasons explained in the funding paper, SP Manweb does not consider that it is
necessary or appropriate for the DCO to secure or guarantee funding to meet the compulsory
acquisition liabilities.
However, SP Manweb has agreed to the inclusion of a new article in the DCO that provides that
no powers of compulsory acquisition may be exercised until it has been demonstrated to the
Secretary of State that it has sufficient funds to meet its compulsory acquisition liabilities (i.e.
from the milestone payments referred to in the funding paper in Appendix 7).
The draft article, which will be included in the DCO to be submitted for Deadline 3, is as follows:
The undertaker must not begin to exercise the powers provided within parts 3, 4, 5 and 6 of this
Order in relation to any land unless it has demonstrated to the Secretary of State that it has
received sufficient funds in order to cover the liability of the undertaker to pay compensation
under this order in respect of the exercise of the relevant power in relation to that land.
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APPENDIX NINE
ACTION NUMBER 12: REQUEST FOR APPLICANT TO PROVIDE FURTHER
EVIDENCE/INFORMATION TO SUPPORT THEIR CLAIM THAT THE WINDFARM
CONSENTS HAVE BEEN IMPLEMENTED PREFERABLY BY THE ISH ON THE 29
SEPTEMBER IF NOT BY DEADLINE 3.
Please see the document submitted with Appendix 7 and Action 10, which provides a summary
of this position.
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APPENDIX TEN
ACTION NUMBER 13: PROVISION OF A SUMMARY OF HOW SECTION 102 (B) 4 A/B/C
FITS WITH PART 2 OF THE BOOK OF REFERENCE
Introduction
1.

Regulation 7 of the Infrastructure Planning (Applications: Prescribed Forms and
Procedure) Regulations 2009 defines "Book of Reference". Regulation 7(1)(b)
provides that Part 2 of the Book of Reference is to contain "the names and addresses
for service of each person within Category 3 as set out in section 57." Section 57(4) of
the Planning Act 2008 sets out the circumstances a person would fall within Category
3.

2.

The circumstances identified in section 57(4) are the same as those set out in section
102B which is the section referred to in the action requested by the Examining
Authority. However, as the action also refers to Part 2 of the Book of Reference, we
assume that the action point should refer to section 57 rather than section 102B of the
Planning Act 2008.

Part 2 of the Book of Reference
3.

Part 2 of the Book of the Reference (REP1-062) is split into two Parts.

Part 2a
3.1

Part 2a identifies those persons that SP Manweb thinks would, or might be entitled to,
make a claim under section 10 of the Compulsory Purchase Act 1965 and/or section
152(3) of the Planning Act 2008.

3.2

Section 10 of the Compulsory Purchase Act 1965 deals with depreciation in the value
of land due to the execution of the works. Essentially, section 10 provides a right to
compensation where an action for damages would not be possible because the
defence of statutory authority would be available to the person executing the works.

3.3

Section 125(3)(b) of the Planning Act 2008 provides that section 10 of the Compulsory
Purchase Act 1965 does not apply to development consent orders. However, a right to
compensation substantially similar to that provided by section 10 is provided by
section 152 of the Planning Act 20082.

3.4

The following are examples of interference that may give rise to a claim under section
10 of the Compulsory Purchase Act 1965 and/or section 152(3) of the Planning Act
2008:

3.5

3.4.1

breach of a restrictive covenant due to the execution of the authorised
development;

3.4.2

interference with private rights due to the execution of the authorised
development (e.g. rights to drainage).

Note that loss of privacy, loss of a view, loss of profits or trade (where that does not
also cause a depreciation of the land), personal inconvenience, cannot give rise to a
claim for injurious affection.

2

This approach was adopted because section 10 applies only to works carried out under the authority of a "Special Act"
(i.e. a statutory instrument) and certain development consent orders need not be made in the form of a statutory
instrument (see section 117(4) and section 120(5)(a) and (b) of the Planning Act 2008).
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3.6

A person cannot make a claim under section 10 of the Compulsory Purchase Act 1965
if they are having any land/rights acquired under the development consent order. This
is because any claim for depreciation in the value of retained land would be included
within a claim under section 7 of the Compulsory Purchase Act 1965. Accordingly, to
identify potential section 10 claimants, it is necessary to consider the impacts of the
scheme on the owners of land outside the limits of the land that is subject to a power
of compulsory acquisition.

Part 2b
3.7

Part 2b identifies those persons that SP Manweb thinks would, or might be entitled to,
make a claim under Part 1 of the Land Compensation Act 1973. Part 1 of the Land
Compensation Act 1973 deals with depreciation in land caused by the subsequent use
of the works authorised by the development consent order (i.e. operation rather than
construction).

3.8

The right to compensation under Part 1 applies where the claimant's interest in land
has been depreciated in value and that depreciation is caused by physical factors
which are as a direct result of the use of the works. Section 1(2) of the Land
Compensation Act 1973 defines the physical factors as noise, vibration, smell, fumes,
smoke, artificial lighting, discharge of any solid or liquid substances - e.g. dust, mud,
particulates.

3.9

The potential claimant must also be able to demonstrate that they are unable to make
a claim for compensation for that depreciation:
3.9.1

under section 7 Compulsory Purchase Act 1965, because no land/rights has
been acquired, and

3.9.2

under section 10 of the Compulsory Purchase Act 1965, because that
section only applies to the execution of the works, not their use.

Section 57 and Category 3 Persons
4.

Section 57(4) of the Planning Act 2008 is re-produced below:
“(4) A person is within Category 3 if the applicant thinks that, if the order sought by the
application were to be made and fully implemented, the person would or might be
entitled—
(a)

as a result of the implementing of the order,

(b)

as a result of the order having been implemented, or

(c)

as a result of use of the land once the order has been implemented,

to make a relevant claim.”
5.

It can be seen that a person can fall into Category 3 in three circumstances (a) – (c).

6.

Subsection 6 is also relevant and provides:
“(6) In subsection (4) “relevant claim” means—
(a) a claim under section 10 of the Compulsory Purchase Act 1965
(compensation where satisfaction not made for the taking, or injurious affection,
of land subject to compulsory purchase);
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(b) a claim under Part 1 of the Land Compensation Act 1973 (c 26)
(compensation for depreciation of land value by physical factors caused by use
of public works);
(c)

a claim under section 152(3).”

The relationship between Category 3 persons (a) - (c) and Part 2 of the Book of Reference
7.

Taking each of section 57(4)(a) to (c):

7.1

(a) the person would or might be entitled to make a relevant claim "as a result of
the implementing of the order":

7.2

7.1.1

It is considered that the words "implementing of the order" means the
execution of the works authorised in the development consent order, which
means the "relevant claim" would be made under section 10 of the
Compulsory Purchase Act 1965 and/or section 152(3) of the Planning Act
2008 (section 57(6)(a) and section 57(6)(c) of the Planning Act 2008).

7.1.2

SP Manweb has taken a conservative approach, and has assumed that all
those persons identified in Part 3 of the Book of the Reference, being all
those persons who enjoy easements or other private rights over land which it
is proposed shall be extinguished, suspended or interfered with, would, or
might be entitled to, make a claim for the depreciation in the value of land
due to the execution of the works authorised in the development consent
order.

7.1.3

These persons are identified in Part 2a of the Book of Reference, which
deals with section 10 of the Compulsory Purchase Act 1965 and/or section
152(3) of the Planning Act 2008.

(b) the person would or might be entitled to make a relevant claim "as a result of
the order having been implemented":
7.2.1

It is considered that the words "the order having been implemented" could
span both the execution of the works authorised by the development
consent order and the use of the authorised development itself following
completion of construction. A "relevant claim" in this circumstance could
therefore be made under:
(a)

section 10 of the Compulsory Purchase Act 1965 and/or section
152(3) of the Planning Act 2008 (section 57(6)(a) and section
57(6)(c) of the Planning Act 2008); or

(b)

Part 1 of the Land Compensation Act 1973 (section 57(6)(b) of the
Planning Act 2008)

depending on whether the claim related to the execution of the works or
whether the claim related to the use of the authorised development.
7.2.2
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Those persons who SP Manweb thinks (the test in section 57(4)) would, or
might be entitled to, make a claim as a result of the execution of the works
are identified in Part 2a of the Book of Reference, which deals with section
10 of the Compulsory Purchase Act 1965 and/or section 152(3) of the
Planning Act 2008.
As referred above, SP Manweb has taken a
conservative approach, and has assumed that all those persons identified in
Part 3 of the Book of the Reference would, or might be entitled to, make a
claim for the depreciation in the value of land due to the execution of the
works authorised in the development consent order.
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7.3

7.2.3

SP Manweb does not think that any person would, or might be entitled to
make a claim as a result of the use, i.e. operation, of the authorised
development depreciating the value of land caused by physical factors which
are as a direct result of the use/operation of the authorised development.
The physical factors are noise, vibration, smell, fumes, smoke, artificial
lighting, discharge of any solid or liquid substances.

7.2.4

Paragraph 2.1.5 of the Statement of Statutory Nuisance (APP-087) states
that "The operation of the Proposed Development is unlikely to cause
nuisances as defined in section 79(1) of the Environmental Protection Act
1990."

7.2.5

Therefore, Part 2b of the Book of Reference, which deals with Part 1 of the
Land Compensation Act 1973, has no entries.

(c) the person would or might be entitled to make a relevant claim "as a result of
the use of the land once the order has been implemented":
7.3.1
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It is considered that the words "the use of the land" means the period
following the completion of construction, once the authorised development is
in use and operational. A "relevant claim" in this circumstance would be
made under Part 1 of the Land Compensation Act 1973 (section 57(6)(b) of
the Planning Act 2008). As stated above, a claim under Part 1 relates to the
use, i.e. operation, of the authorised development and SP Manweb does not
think any person would be entitled to make such a claim. It is for this reason
that Part 2b of the Book of Reference has no entries.
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APPENDIX ELEVEN
ACTION NUMBER 14: SUMMARY OF THE COMPELLING CASE IN THE PUBLIC INTEREST
FOR THE COMPULSORY ACQUISITION OF RIGHTS TO TAKE PLACE INCLUDING
SIGNPOSTING TO THE RELEVANT DOCUMENTS.
The three wind farms, connection agreements and the Electricity Act 1989
7.4

SP Manweb is an "electricity distributor" under the Electricity Act 1989, known as a
distribution network operator ("DNO"). Section 16 of the Electricity Act 1989 imposes a
duty to connect on request.

7.5

Requests for connections from the developers of the three wind farms were initially
received and processed as follows:
7.5.1

Brenig – Connection request received in December 2008 with connection
offer sent 26th March 2009;

7.5.2

Clocaenog – Connection request received September 2008 with connection
offer sent 15 December 2008;

7.5.3

Derwydd Bach – Connection request received March 2011 with connection
offer sent 17th June 2011.

7.6

These three wind farm developers have agreed terms with SP Manweb to provide
them with connections to the electricity distribution network.

7.7

With signed connection agreements in place, SP Manweb has a statutory duty under
the Electricity Act 1989 to connect the three wind farms. The "need", therefore, for the
Proposed Development originates from in statute.

7.8

The three wind farms also have the benefit of planning consents (Clocaenog has the
benefit of a development consent order, whilst Brenig and Derwydd Bach have the
benefit of planning permissions).

The National policy context
7.9

Paragraph 3.7.2 of the Overarching National Policy Statement for Energy ("EN-1")
states: “As noted in Parts 2 and 3 of this NPS, it is likely that demand for electricity will
increase significantly over the coming decades. Factors contributing to such growth
include the development of new housing and business premises (the number of
households in England is projected to grow to 27.8 million by 2031) and the increased
use of electricity in domestic and industrial heat and transport. Lack of sufficiently
robust electricity networks can cause, or contribute to, large scale interruptions.
Existing transmission and distribution networks will have to evolve and adapt in
various ways to handle increases in demand, but construction of new lines of 132 kV
and above will also be needed to meet the significant national need for expansion and
reinforcement of the UK’s transmission and distribution networks."

7.10

Paragraph 3.7.7 of EN-1 goes on to say: “…new lines will have to be built, and the
location of renewable energy sources and designated sites for new nuclear power
stations makes it inevitable that a significant proportion of those new lines will have to
cross areas where there is little or no transmission infrastructure at present, or which it
may be claimed should be protected from such intrusions. The urgency of need for
new generating capacity means that the need for new transmission infrastructure that
is required to connect that capacity will be similar.”

7.11

Paragraph 3.7.10 of EN-1 establishes the clear need for new electricity networks;
"…there is an urgent need for new electricity transmission and distribution
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infrastructure (and in particular for new lines of 132 kV and above) to be provided. The
IPC [the Secretary of State] should consider that the need for any given proposed new
connection or reinforcement has been demonstrated if it represents an efficient and
economical means of connecting a new generating station to the transmission or
distribution network, or reinforcing the network to ensure that it is sufficiently resilient
and has sufficient capacity (in the light of any performance standards set by Ofgem) to
supply current or anticipated future levels of demand. However, in most cases, there
will be more than one technological approach by which it is possible to make such a
connection or reinforce the network (for example, by overhead line or underground
cable) and the costs and benefits of these alternatives should be properly considered
as set out in EN-5 (in particular section 2.8) before any overhead line proposal is
consented."
7.12

EN-1, therefore, and National Policy Statement for Renewable Energy EN-3 provide
that the need for the 132kV Overhead Line has been established in Government
policy, provided the applicant demonstrates the following:
7.12.1

the 132kV Overhead Line represents an efficient and economical means of
connecting the three wind farms; and

7.12.2

the cost and benefits of the alternative technological solutions have been
properly considered as set out in EN-5.

Efficient and economical means of connection
7.13

SP Manweb has demonstrated that the 132kV Overhead Line represents an efficient
and economical means of connecting the three wind farms. This requirement is a
statutory duty for SP Manweb as under section 9 of the Electricity Act 1989 it has to
develop and maintain an efficient, co-ordinated and economical system of electricity
distribution. This duty is coupled with its duty under Schedule 9 of the Electricity Act
1989, which requires SP Manweb to have regard to amenity and to mitigate impacts.

7.14

To comply with both its section 9 and Schedule 9 duties, the consideration of
alternatives is an important part of the design development and is a pre-requisite for
delivery of good design. Connection strategy alternatives were rigorously considered.

7.15

In terms of providing an electrical connection from the three wind farms to the existing
network, SP Manweb considered a number of scheme alternatives which are
described and comparatively appraised in terms of technical and high level
environmental concerns (including landscape).

7.16

Paragraph 6.1.of the Strategic Options Report (Examination Library Reference APP156) states that "In identifying and evaluating the options which were considered prior
to each connection offer, due regard was given to the key criteria of developing and
maintaining an ‘efficient, co-ordinated and economical system of electricity
transmission’ as well as SP Manweb’s duties under Schedule 9 of the Electricity Act
1989. The National Policy statements were also considered, in particular EN-1 and
EN-5."

7.17

The Strategic Options Report then goes on to describe 10 alternative connection
solutions and summarise the economical, deliverability and environmental effects of
each. The Strategic Options Report concludes at paragraph 7.3 that "The preferred
option is confirmed as the 132 kV circuit to be constructed from SSA A northwards to
the St Asaph BSP substation (Option SA). This option is technically capable of
accommodating all the contracted generation and has the shortest 132 kV connection
route of all the technically viable options. Shorter options are generally preferred on
the basis of minimising both environmental impact and cost."
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7.18

The Environmental Statement at Chapter 3 (Alternatives and Design Evolution)
(Examination Library Reference APP-094) and the Design and Construction Report
(Examination Library Reference APP-154) also provide an overview of SP Manweb's
approach to the connection strategy.

The cost and benefits of the alternative technological solutions
7.19

Having determined that the optimum solution was to construct a 132kV connection
between a new substation in the Clocaenog Forest area and St Asaph substation, the
next step was to determine what form the connection would take.

7.20

The Government’s starting point is that overhead lines are generally acceptable.
Paragraph 2.7.2 of National Policy Statement for Electricity Networks Infrastructure
(“EN-5”) states "Government does not believe that development of overhead lines is
generally incompatible in principle with developers’ statutory duty under section 9 of
the Electricity Act to have regard to amenity and to mitigate impacts."

7.21

Accordingly, the first question was to determine whether steel lattice towers or wood
poles would be the most suitable support structures. The key design objective for SP
Manweb’s selection of the wood pole/steel tower structures for any connection is to
meet technical requirements, whilst taking account of environmental and economic
considerations.

7.22

Technically, the overhead line for this connection could be supported either on double
wood pole structures or steel towers. However, in recognition of the landscape and
visual effects, SP Manweb made the decision to use double wood pole structures as
these would blend better into the rural landscape (a form of mitigation recognised in
paragraph 2.8.10 of EN-5). This is discussed in Section 3.7.4 of Chapter 3:
Alternatives and Design evolution (Examination Library Reference APP-094), which
states that: "Wood poles are preferred where technically feasible as they are less
visually intrusive, less likely to be visible on the skyline and are more flexible for
detailed routeing, providing a better fit with the landscape.’

7.23

Section 3.7.9 of Chapter 3 also describes how SP Manweb undertook studies to
identify whether a lighter single wood pole design would be suitable. These concluded
that there is a need for a double wood pole structure because of technical reasons
relating to earthing requirements. A detailed explanation of earthing requirements is
presented in Chapter 2 of the Design and Construction Report (Examination Library
Reference APP-093).

7.24

Having determined the connection solution and the type of connection, a double wood
pole above ground electric line, SP Manweb carried out its routing exercise (see the
response to Action 6a to the Oral Summary of Issue Specific Hearing Day One).
Once this was completed, which also involved non-statutory consultation, SP Manweb
carried out its environmental impact assessment. From this assessment, SP Manweb
could identify any areas where the proposed 132kV Overhead Line could "give rise to
adverse landscape and visual impacts" and where, at "particularly sensitive locations
the potential adverse landscape and visual impacts…may make it unacceptable in
planning terms" (paragraph 2.8.2 of EN-5) that is to say where it would be appropriate
to consider undergrounding. Please refer to Section 3.2 of the Oral Summary for Day
One Issue Specific Hearing in respect of the SP Manweb's position on "sensitive
locations".

7.25

The Environmental Statement did not identify any area along the line where in EN-5
policy terms it was necessary to consider undergrounding. However, it did identify one
area where there could be borderline moderate-major cumulative visual effects –
where the 132kV Overhead Line passes through the Tir Mostyn area – and it was
decided to consider undergrounding in this area on a precautionary basis. Although
moderate-major potential visual cumulative effects are predicted in this area, these
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would primarily be due to the additional visual impacts of Brenig and Clogaenog wind
farms rather than the 132kV Overhead Line itself which would be viewed as a
subsidiary structure. Undergrounding of the 132kV Overhead Line in this area is
unlikely to reduce the moderate-major visual effects of the cumulative developments
planned within this area, which would already be there. Given the predicted costs of
undergrounding in this section (of £1.7m) and the fact that there would remain the
same level of environmental impacts, SP Manweb concluded that undergrounding
would not be justified.
PPW7
7.26

Whilst the NPSs provide the overriding policies against which proposals will be
primarily considered, it has been recognised that Planning Policy Wales (Edition 7)
provides the context for planning in Wales and should be regarded as both important
and relevant to the Secretary of State's decision on the Proposed Development
pursuant to section 104 of the Planning Act 2008.

7.27

Paragraph 12.8.13 of PPW confirms the SSA are ‘areas in Wales which, on the basis
of substantial empirical research, are considered to be the most appropriate locations
for large scale wind farm development.’

7.28

Chapter 12 of PPW addresses infrastructure and services. The opening paragraph
recognises that ‘adequate and efficient infrastructure … is crucial for the economic,
social and environmental sustainability of all parts of Wales. It underpins economic
competitiveness and opportunities for households and businesses to achieve more
socially and environmentally desirable ways of living and working.’

7.29

Paragraph 12.1.4 of PPW presents the objectives to be achieved, which include
(fourth bullet) ‘to promote the generation and use of energy from renewable and low
carbon energy sources at all scales...’

7.30

In relation to planning for renewable energy development and associated ‘grid’
infrastructure as a local level paragraph 12.8.14 of PPW states that: ‘An integrated
approach should be adopted towards planning renewable and low carbon energy
developments and additional electricity grid network infrastructure. Additional
electricity grid network infrastructure will be needed to support the SSAs and local
planning authorities should facilitate grid developments when appropriate proposals
come forward whether or not the wind farms are to be connected are located within
their authorities.’

7.31

Welsh Government policy recognises the potential threats that uncontained climate
change poses to local communities. It acknowledges the urgent need to reduce
greenhouse gas emissions and that the development of Wales’s abundant renewable
energy resources is one of the principal ways in which this can be achieved. Notably,
there are commitments to maximise energy generation from renewable and low
carbon sources, and to allow large renewable energy projects to come forward.
Onshore wind is identified as one of the principal renewable energy technologies that
must be deployed to this end. New distribution lines are also recognised as necessary
to provide additional capacity to the grid.

7.32

The wind farms that the Proposed Development will connect and the Proposed
Development itself will therefore make a significant contribution to meeting the
aspirations identified within PPW 7.

7.33

SP Manweb has made a commitment to the developers of the contracted wind farms
to connect the Collector Substation. The electricity would be conveyed to St Asaph
Substation, from where it can be effectively and economically distributed.

Underground cable from the Terminal Pole to the Highway
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7.34

Regarding the compelling case in the public interest for the underground cable from
the Terminal Pole to the Highway, this is answered in full in response to FWQ 11.7
(Examination Library Reference REP1-056).

Conclusion
7.35

7.36

7.37

The compelling case in the public interest for the Proposed Development can be
summarised as follows:
7.35.1

SP Manweb has a connection agreement with three consented wind farms,
placing a statutory duty on SP Manweb to provide a connection to them;

7.35.2

the established need case in EN-1 for new renewable electricity generating
projects;

7.35.3

the established need case in EN-1 for new electricity networks infrastructure;

7.35.4

a statutory duty to develop and maintain an efficient, co-ordinated and
economical system; and

7.35.5

a statutory duty for SP Manweb, in formulating proposals to have regard to
amenity and mitigation.

All of the above is demonstrate in:
7.36.1

the Statement of Reasons (Examination Library Reference APP-078);

7.36.2

the Strategic Options Report (Examination Library Reference APP-156);

7.36.3

the Design and Construction Report (Examination Library Reference APP154);

7.36.4

the Environmental Statement at Chapter 3 (Alternatives and Design
Evolution) (Examination Library Reference APP-094);

7.36.5

Appendix 1 to the Planning Statement (Appraisal of the 132kV Overhead
Line Against National Policy Statement for Electricity Networks Infrastructure
(NPS EN-5) In Relation to Undergrounding) (Examination Library Reference
APP-159);

7.36.6

SP Manweb's responses to the FWQs (Examination Library Reference
REP1-056).

Finally, paragraph 3.7.3 of EN-1 makes it clear as to who benefits from new electricity
networks; "It is important to note that new electricity network infrastructure projects,
which will add to the reliability of the national energy supply, provide crucial national
benefits, which are shared by all users of the system."
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APPENDIX TWELVE
ACTION NUMBER 15: SUBMISSION OF A WRITTEN STATEMENT REGARDING WHETHER
THE RIGHTS SOUGHT FOR THE YELLOW/BLUE LAND ARE PERMANENT OR
TEMPORARY.
Please see the response submitted with Action One and Appendix One of the Oral Summary to
the Compulsory Acquisition Hearing held on 24 and 25 September 2015, which summarises the
position regarding the rights being sought for the yellow and blue land and whether they are
permanent or temporary.
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ACTIONS FOR SUBMISSION NOT INCLUDED IN EXAMINING
AUTHORITY'S ACTION LIST
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APPENDIX THIRTEEN
ACTION NUMBER ONE: APPLICANT TO SUBMIT DOCUMENT CLARIFYING THE
CLASSIFICATION OF "IMPORTANT" AND "UNIMPORTANT" HEDGEROWS.
This will be submitted to the Examining Authority as part of the suite of documentation being
prepared for Deadline 4.
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APPENDIX FIFTEEN
ACTION NUMBER THREE: MITIGATION – THE APPLICANT IS REQUESTED TO SUBMIT A
DOCUMENT EXPLAINING PLANTING WITHIN YELLOW AND GREEN LAND.
This will be submitted to the Examining Authority as part of the suite of documentation being
prepared for Deadline 4.
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