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1.0

INTRODUCTION

1.1

Overview

1.1.1

This ‘Applicant’s Response to the Examining Authority’s Further Written
Questions and Requests for Information’ document (Document Ref. 8.16) has
been prepared on behalf of EP Waste Management Limited (‘EPWM’ or the
‘Applicant’). It relates to the application (the 'Application') for a Development
Consent Order (a 'DCO'), that has been submitted to the Secretary of State
(the ‘SoS’) for Business, Energy and Industrial Strategy, under section 37 of
‘The Planning Act 2008’ (the ‘PA 2008’).

1.1.2

EPWM is seeking development consent for the construction, operation and
maintenance of an energy from waste (‘EfW’) power station with a gross
electrical output of up to 95 megawatts (MW) including an electrical
connection, a new site access, and other associated development (together
‘the Proposed Development’) on land at South Humber Bank Power Station
(‘SHBPS’), South Marsh Road, near Stallingborough in North East
Lincolnshire (‘the Site’).

1.1.3

Full planning permission (‘the Planning Permission’) was granted by North
East Lincolnshire Council (‘NELC’) for an EfW power station with a gross
electrical output of up to 49.9 MW and associated development (‘the
Consented Development’) on land at SHBPS (‘the Consented Development
Site’) under the Town and Country Planning Act 1990 on 12 April 2019. Since
the Planning Permission was granted, the Applicant has assessed potential
opportunities to improve the efficiency of the EfW power station, notably in
relation to its electrical output. As a consequence, the Proposed Development
would have a higher electrical output (up to 95 MW) than the Consented
Development, although it would have the same maximum building dimensions
and fuel throughput (up to 753,500 tonnes per annum (tpa)).

1.1.4

The application was submitted to PINS on 09 April 2020 and accepted for
examination by PINS on 04 May 2020.

1.2

The Applicant

1.2.1

The Applicant is a subsidiary of EP UK Investments Limited (‘EPUKI’). EPUKI
owns and operates a number of other power stations in the UK and is a
subsidiary of Energetický A Prumyslový Holding ('EPH'). EPH owns and
operates energy generation assets in the Czech Republic, Slovak Republic,
Germany, Italy, Hungary, Poland, Ireland, and the United Kingdom.

1.3

The Proposed Development Site

1.3.1

The Proposed Development Site (the 'Site' or the 'Order limits') is located
within the boundary of the SHBPS site, east of the existing SHBPS, along with
part of the carriageway within South Marsh Road. The principal access to the
site is off South Marsh Road.

1.3.2

The Site is located on the South Humber Bank between the towns of
Immingham and Grimsby; both over 3 km from the Site.

March 2021
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1.3.3

The Site lies within the administrative area of NELC, a unitary authority. The
Site is owned by EP SHB Limited, a subsidiary of EPUKI, and is therefore
under the control of the Applicant, with the exception of the highway land on
South Marsh Road required for the new Site access.

1.3.4

The existing SHBPS was constructed in two phases between 1997 and 1999
and consists of two Combined Cycle Gas Turbine (CCGT) units fired by
natural gas, with a combined gross electrical capacity of approximately 1,400
MW. It is operated by EP SHB Limited.

1.3.5

The Site is around 23 hectares (‘ha’) in area and is generally flat, and typically
stands at around 2.0 m Above Ordnance Datum (mAOD).

1.3.6

A more detailed description of the Site is provided at Chapter 3: Description
of the Proposed Development Site in the Environmental Statement ('ES')
Volume I (Document Ref. 6.2 / APP-034 to APP-055).

1.4

The Proposed Development

1.4.1

The main components of the Proposed Development are summarised below:
• Work No. 1— an electricity generating station located on land at SHBPS,
fuelled by refuse derived fuel (‘RDF’) with a gross electrical output of up to
95 MW at ISO conditions;
• Work No. 1A— two emissions stacks and associated emissions monitoring
systems;
• Work No. 1B— administration block, including control room, workshops,
stores and welfare facilities;
• Work No. 2— comprising electrical, gas, water, telecommunication, steam
and other utility connections for the generating station (Work No. 1);
• Work No. 3— landscaping and biodiversity works;
• Work No. 4— a new site access on to South Marsh Road and works to an
existing access on to South Marsh Road; and
• Work No. 5— temporary construction and laydown areas.

1.4.2

Various types of ancillary development further required in connection with and
subsidiary to the above works are detailed in Schedule 1 of the DCO.

1.4.3

The Proposed Development comprises the works contained in the Consented
Development, along with additional works not forming part of the Consented
Development (‘the Additional Works’). The Additional Works are summarised
below:
• a larger air-cooled condenser (ACC), with an additional row of fans and
heat exchangers;
• a greater installed cooling capacity for the generator;
• an increased transformer capacity; and
• ancillary works.

March 2021
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1.4.4

A more detailed description of the Proposed Development is provided at
Schedule 1 'Authorised Development' of the draft DCO and Chapter 4: The
Proposed Development in the ES Volume I (Document Ref. 6.2 / APP-034 to
APP-055) and the areas within which each of the main components of the
Proposed Development are to be built is shown by the coloured and hatched
areas on the Works Plans (Document Ref. 4.3 / APP-010). Three
representative construction scenarios (timescales) are described within
Chapter 5: Construction Programme and Management in the ES Volume I
(Document Ref. 6.2 / APP-034 to APP-055) and assessed in the
Environmental Impact Assessment (‘EIA’).

1.5

Purpose of this Document

1.5.1

This document sets out the Applicant’s responses to the Examining Authority’s
(ExA’s) further set of written questions and requests for information, which
were issued on 05 March 2021.

1.5.2

The Applicant’s responses are provided in Section 2, Table 2.1, with
supporting material provided in the appendices and accompanying
documents.

March 2021
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2.0

APPLICANT’S RESPONSE TO EXAMINING AUTHORITY’S
FURTHER WRITTEN QUESTIONS AND REQUESTS FOR
INFORMATION

2.1.1

The Applicant’s response to the ExA’s further written questions and requests
for information are set out in Table 2.1 on the following pages of this document.

2.1.2

Table 2.1 includes the reference number for each relevant question, the ExA’s
comments and questions and the Applicant’s response to each of those
questions.

March 2021
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Table 2.1 Applicant’s Response to the ExA’s Further Written Questions and Requests for Information
Question
No.
QB.1.1

QB.1.2

QB.1.3

March 2021

Question to

Question

Response

The Applicant/
North East
Lincolnshire
Council (NELC)

• Please provide an update with regard to whether the
development consented by NELC under DM/1070/18/FUL
(Consented Development) has been implemented on site,
including what has been undertaken to constitute that
commencement. Please also confirm:
i) whether any current applications have been submitted to
NELC in regard to the discharge of pre-commencement
conditions and if so which conditions are currently being
sought to be discharged and the progress made in regard
to that discharge of condition submission;
ii) the pre-commencement conditions discharged by NELC,
if different from those advised by the Applicant/ NELC in
their written responses to the ExA’s first written questions
(ExQ1); and
iii) whether a contractor has been formally appointed to
undertake the Consented Development, including
confirmation that contracts with the Contractor to
undertake the Consented Development have been
signed, dated and completed.

In response to Question B.1.1, the Applicant confirms that application DM/1070/18/FUL has
not been implemented.

The Applicant/
NELC

The Applicant/
NELC

• The Applicant’s Written Summary of Oral Submissions –
Development Consent Order (DCO) Issue Specific Hearing
document [REP4-012], under the heading “Agenda Item 5 –
Consents licences and other agreements”, makes reference
to the current status of the proposed Deed of Variation that
seeks to vary the current Section 106 Agreement, completed
under the Town and Country Planning Act 1990 (as
amended) and secured against the Consented Development,
is noted. Whilst the ExA appreciates that the Deed of
Variation is currently with the Applicant’s Mortgagee for
confirmation that they are content with the Deed of Variation,
please provide an update of progress in regard to this Deed of
Variation and provide a prospective timetable for the
submission of the completed Deed of Variation into the
Examination.

• Reference to the completion of a Planning Performance
Agreement (PPA), between the Applicant and NELC, is made
within the Applicant’s Written Summary of Oral Submissions –
DCO Issue Specific Hearing document [REP4-012]. Please
explain:
i) When the PPA will be completed;

The Applicant has not discharged any more conditions other than those identified in the
response to ExQ1 question 1.0.2.
An application under Section 73 (S73) of the Town and Country Planning Act 1990 to vary
Conditions 3 and 11 to match the relevant draft DCO requirements in relation to piling has
been submitted (for more detail please see the response to QB1.4).
Construction of the Consented Development (pursuant to the Planning Permission and the
S73 variation, if permitted) is likely to commence in Quarter 2 of 2021 and to continue for
around three years.
The Applicant has not yet appointed a contractor but this is due to be done in Quarter 2 of
2021.

In response to Question B.1.2 the Applicant proposes that the completed (signed and dated)
deed of variation will be submitted to the examination by Deadline 6 (23 April 2021) – if the
document is available earlier then the Applicant will submit it prior to Deadline 6.
Whilst the Applicant expects the deed of variation to be signed in its current form, in order to
ensure that the above deadline is achieved the Applicant will discuss an alternative approach
with NELC. This would involve EP SHB Limited (the landowner) and NELC executing and
completing the deed of variation in its current form, but not the mortgagee. A clause would be
added to the deed of variation which would prevent commencement of development under the
DCO until a confirmatory deed had been entered into by the mortgagee acknowledging that
the land is bound by the development consent obligation. The confirmatory deed would not be
required if the charge has been released, which would need to be confirmed by NELC. This is
a common approach where a party with an interest in land cannot sign a s106 agreement,
such as in a scenario where a development site is being compulsorily acquired.
If the Examining Authority requires a draft of the revised form of deed of variation before
Deadline 6, the Applicant confirms this could be provided at short notice pursuant to a rule 17
letter.
In response to Question B.1.3, the PPA is currently in draft form having been sent to NELC for
comment on the 25 February. Initial comments were received 9 March showing officer
agreement to the PPA wording subject to some minor additions. Subsequent to this a second
draft was sent to NELC on the 15 March and minor comments were received back on 16
March. The submitted PPA at deadline 5 is therefore agreed at officer level between the
parties and we anticipate signing it before the end of examination.
6
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ii)

What exactly it is proposed to secure within the
agreement; and
iii) Whether it is intended to submit a copy of this PPA into
evidence as part of this Examination.

The purpose of the PPA is to provide a legally binding commitment to ensure the Council
consults the relevant consultation bodies prior to determining Condition Applications. This
ensures that, if deemed discharge does apply under the DCO, the bodies specified in the
relevant requirement will have been consulted on the application to discharge a condition on
the SHBEC Planning Permission.
The PPA applies immediately, so that it will be effective once it is completed and is not
conditional on the DCO application being granted. This ensures that the consultation by NELC
will occur in relation to all further applications to discharge conditions.
The PPA also makes clear that NELC has discretion to consult any other person which it
considers relevant. It will also, for completeness, require EPWM to provide notifications to
Royal Mail as agreed in the Statement of Common Ground with Royal Mail submitted at
Deadline 2 (Doc Ref. 7.9 / REP2-005).

QB.1.4

The Applicant/
NELC

QB.1.5

The Applicant/
NELC

March 2021

A copy of the latest draft PPA is submitted at Appendix 1.
• The Applicant’s Written Summary of Oral Submissions – DCO In response to Question B.1.4, an application was submitted to NELC on 11 March 2021. This
application was validated on 15 March 2021 and has been given the reference number
Issue Specific Hearing document [REP4-012] makes
DM/0273/21/FUL.
reference to the Applicant’s responses to the ExQ1. Within
the ExQ1 and revisions to the draft Development Consent
Due to the short length of time since the submission no notable progress has been made on
Order (dDCO), submitted at Deadline 2, it is confirmed that
this application.
piling works will not be carried out as part of the permitted
preliminary works and that it is the Applicant’s intention to
submit an application to NELC that seeks to vary Conditions 3 It is noted that a new Section 106 (S106) is not required as a result of the S73 application on
the basis that the original S106 allows for S73 variations. This is confirmed in section 1.1 of
and 11 of the Consented Development. Please confirm
the S106 which defines the development as “the development of the property authorised by
whether such an application has been made to NELC. If an
the planning permission or any further planning permission that is issued as a variation of the
application has been made, please confirm whether it has
Planning Permission under section 73 or 73A of the TCPA.”
been registered by NELC as a valid planning application,
provide NELC’s Planning Reference Number and provide an
Further to this, the dDCO defines the “SHBEC planning permission” as “the planning
update in regard to progress made on this planning
permission …. with reference DM/1070/18/FUL and including any variation and amendment to
application. Should the applicant not have submitted such a
it”.
planning application to date, please explain why and give an
indication as to timelines for the submission of such an
application.
In response to Question B.1.5, the Applicant has no current plans to lodge further S73
• Would the Applicant explain how Article 5 and Schedule 3
applications and any that would be submitted would need to be determined by NELC on their
would work in the event that a Planning Application is
approved by NELC that varies existing conditions imposed on merits, as for any planning application.
the Consented Development, hereafter referred to as a
The Applicant however recognises that there is a theoretical possibility of a S73 application
Variation Consent, and that, or subsequent, Variation
being granted that varies the conditions in a way that causes difficulties in the interpretation of
Consents become the substantive Planning Permission.
Schedule 3 and therefore the operation of Article 5; or which could be inappropriate in terms of
• Are NELC satisfied that Article 5 and Schedule 3 adequately
the substantive effect of deemed discharge.
apply to and secure any Variation Consent, so as to ensure
that the effects of Article 5 and Schedule 3 equally apply to
The Applicant has therefore added further drafting to Article 5 that provides a mechanism
any such Variation Consent(s). If NELC are satisfied, please
whereby a condition that is varied by a S73 permission only falls within the deemed discharge
explain why.
process if a notice has been issued by NELC which confirms that the deemed discharge does
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apply and that sets out specified information (in particular any change in condition numbering
which needs to be taken into account for the deemed discharge to operate correctly).
This notice can also only be issued if the Applicant has demonstrated that there is no new or
materially different environmental effects compared to the ES that has been certified under the
DCO, adopting similar wording to that used in DCO requirement 34; this is in addition to the
statutory power available to the local authority in general legislation to screen the S73
application and compare with the Planning Permission ES.
Accordingly the default position in the revised draft DCO is that a varied condition does not
benefit from the deemed discharge process, unless a number of public steps are carried out
by the Applicant and NELC.
The Applicant has discussed the above drafting with NELC prior to Deadline 5 - NELC
confirmed that it is content with the broad approach set out, and will work with the Applicant on
wording between now and Deadline 6. We anticipate setting out the position agreed in a
Position Statement along with the applicant’s preferred Draft DCO at that deadline
QB.1.6

The Applicant/
National Grid

• Within the Applicant’s Written Summary of Oral Submissions
– DCO Issue Specific Hearing document [REP4-012] the
response to Action Point 7 is noted. However, please provide
an update in regard to progress made in response to:
i) whether National Grid, being National Grid Electricity
Transmission PLC and National Grid Gas PLC, are
maintaining their concerns over the wording “Extinguished
or Suspended Rights of, Removal or…” bearing in mind
these words were removed in the dDCO submitted at
Deadline 2; and
ii) the completion of a Statement of Common Ground
(SoCG) between the Applicant and National Grid and any
agreement in regard to the wording of any Protective
Provisions being sought.

In response to Question B.1.6, The Applicant provided comments to National Grid on the
protective provisions on 23 February and has since asked National Grid to confirm its
response or any further comments, but has not received a response on them. The issues
noted in the draft Statement of Common Ground at Deadline 4 therefore remain the same. The
Applicant has provided a set of protective provisions within the draft DCO which it considers
provide adequate protection for National Grid, and notes that National Grid has not provided
alternative drafting at any point. Whilst the Applicant will continue to discuss the protective
provisions with National Grid, it considers that the Examining Authority has everything
required, in the form of the protective provisions included in the draft DCO.

QB.1.7

The Applicant

• The Applicant’s document entitled “…Health and Safety
Executive Zone Information…” [REP4-014] appears to
erroneously include a plan related to the Tomatin Distillery
Company. Please confirm this plan has no relevance to this
DCO submission.

In response to Question B.1.7, it is noted that the original email from the Health and Safety
Executive (HSE) identified within the Confidental Health and Safety Executive Zone
Information document (Doc Ref. 8.15 / REP4-014) contained the erroneous plan for Tomatin
Distillery Company. This was confirmed as being incorrect by HSE on 01 June 2018 and the
correct plan for RWE npower Renewables was provided (the email confirming the correction is
provided in Appendix 2, whilst the plan provided is within Appendix 1 of the document (Doc
Ref. 8.15 / REP4-014)).

QB.1.8

March 2021

The Applicant/ IPs • Are there any implications for the DCO application arising
from the policy paper published by the Department for
Environment, Food and Rural Affairs (DEFRA) on 1 January
2021 and the more recent guidance from DEFRA on 24

For the avoidance of doubt, the other four plans contained within Appendix 1 of the document
(Doc Ref. 8.15 / REP4-014) are all relevant (including the correct plan for RWE npower
Renewables).
In response to Question B.1.8, neither the 1 January 2021 Policy Paper nor the 24 February
2021 guidance from DEFRA have any implications for the DCO application, as further
explained below.
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February 2021 relating to changes to the Conservation of
Habitats and Species Regulations 2017 (as amended) (known
as the Habitats Regulations) following the departure of the
United Kingdom (UK) from the European Union (EU)? If so,
what are they?

The Policy Paper issued on 1 January 2021 summarises the changes made to the
Conservation of Habitats and Species Regulations 2017 ("the Habitats Regulations") made by
the Conservation of Habitats and Species (Amendment) (EU Exit) Regulations 2019 ("the
2019 Regulations"), and the reasons for the changes. The changes to the Habitats
Regulations are procedural, deriving from the fact that it is no longer appropriate for the
European Commission to have any role under them, and to change how protected sites are
referenced.
The Policy Paper confirms:
"Most of these changes involved transferring functions from the European Commission to the
appropriate authorities in England and Wales.
All other processes or terms in the 2017 Regulations remain unchanged and existing guidance
is still relevant.
The obligations of a competent authority in the 2017 Regulations for the protection of sites or
species do not change."
The guidance issued by DEFRA on the 24 February 2021 relates to plans or projects where
the Habitats Regulations Assessment (HRA) concludes there will be adverse effects on a
European site and the competent authority intends to allow the plan or project to go ahead
under a HRA derogation. This is not relevant in the case of the Proposed Development as the
HRA is expected to conclude that there will be no adverse effects (Document Ref. 5.8
submitted at Deadline 5).
In response to Question B.1.9, the Applicant is not aware of any changes to Government
policy or guidance which have occurred as a result of the end of the transitional period (postdeparture from the EU) on 31 December 2020 and which are relevant to the DCO application.

QB.1.9

Applicant/ IPs

• Are there any changes to Government policy or guidance that
have resulted from the UK’s departure from the EU on the 31
December 2020 that have any implications for this DCO
application? If yes what are these changes and what are the
implications.

QB.2.1

The Applicant

• The Applicant’s Document entitled “Applicant’s comments on In response to Question B.2.1 the Applicant directs the ExA to the Environment Agency’s
Internal Briefing Note which is provided in Appendix 3.
Relevant Representations” [REP1-008] paragraph 8.1.6
makes reference to an Environment Agency (EA) Internal
Briefing Note. Please enter a copy of this briefing note into the
examination.

QB.2.2

The Applicant/ EA

• The EA briefing note, mentioned at QB.2.1 above, is, in part,
quoted in the “Applicant’s comments on Relevant
Representations” [REP1-008] paragraph 8.1.6 and states
“…the concentrations of PM in the exhaust gases of modern
EfW plants are so low that it is very difficult to get an accurate
result from these tests, and will remain so until new
monitoring methods and technology can be developed,
validated and standardised for use.” Please advise the ExA in
regard to whether any new monitoring methods and
technologies have been developed, validated and
standardised for use in regard to monitoring Energy from
Waste plants, especially in regard to the monitoring of

March 2021

In response to Question B.2.2 the Applicant is not aware of any new monitoring methods or
technologies that have been developed, validated, or standardised for use in regard to
monitoring air emissions from energy from waste plants. Methods used for monitoring of
particulate matter will be specified in the environmental permit and determination of the size
fractionation of those particulates will be required within 6 months of plant commissioning
through a permit improvement condition.
In carrying out the dispersion modelling assessment of emissions to accompany the
Environmental Permit application, a precautionary approach has been taken by assuming that
100% of the total allowable particulate matter emission occurs as both PM10 and PM2.5 i.e. all
the total predicted change in particulate matter concentrations is assessed separately against
the PM10 and PM2.5 environmental standards. This demonstrated that even with this
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Particulate Matter of PM10 µg/m3 and PM2.5 µg/m3 emissions,
as referred to in the EA briefing note.

conservative assumption, particulate effects from the Proposed Development emissions are
negligible.

The altered wording within the dDCO [REP4-004], submitted
at Deadline 4, being the replacement of the wording "carry
out/ carrying out/ carried out" with the wording "construct/
construction/ constructed" is noted, as is the explanation of
the change set out in the Schedule of Changes to the dDCO
[REP4-011] submitted at Deadline 4. However, standard
practice for DCOs is to refer to development to be "carry out/
carrying out/ carried out" rather than "construct/ construction/
constructed" in the following articles: definition of the Order
limits (in this case in article 2); the article relating to the grant
of development consent (in this case article 4); articles
relating to street works (in this case articles 11 and 13); and
articles relating to discharge of water (in this case article
15). These are articles based on the model provisions, which
have been adopted in most DCOs. Bearing this in mind,
please point the ExA to any recent drafting precedent in other
DCOs that adopts the revised approach you propose. Should
you not be able to direct the ExA to any other recent
precedents, please revert to the wording "carry out/ carrying
out/ carried out" or provide a more detailed explanation as to
why you consider it is appropriate to deviate from drafting
precedent in this case.
Note: Article 5 and the Protective Provisions are more
individually tailored for this dDCO, however, if the drafting
reverts back to "carry out/ carrying out/ carried out" in the
other articles these should also be amended for consistency
within the DCO.

In response to Question B.5.1, the Applicant had altered the word to "construct" (and
derivatives of it) as it could be considered to be more precise, but it is content to revert to the
model provisions and common practice. The revised Draft DCO submitted at Deadline 5
(Document Ref. 2.1) has altered this wording back to that as previously drafted.

QB.5.1

The Applicant

QB.5.2

The Applicant

• The ExA would ask the Applicant to explain whether within
the dDCO [REP4-004] they consider the terms "construct/
construction/ constructed" in regards to the authorised
development could be interpreted as having a more restrictive
meaning than "carry out/ carrying out/ carried out"; and
whether this change in terminology would potentially have
implications for all references in the DCO and whether they
could potentially alter the intended effect of the provisions?
For example, being tied to actual physical construction work,
whereas "carry out/ carrying out/ carried out" could
encompass anything which is sought to implement the DCO.

In response to Question B.5.2, the Applicant refers to the ExA to its response to QB.5.1 above.

QB.5.3

IPs, with the
benefit of the
protective
provisions.

• Bearing in mind the Applicant’s proposed altered wording
within the dDCO [REP4-004], referred to in QB.5.1 and
QB.5.2 above, the ExA would seek the views of the IPs with
the benefit of protective provisions on amending the drafting
of the DCO in the way described.

In response to Question B.5.3, the Applicant refers the ExA to its response to QB.5.1 above.

March 2021
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QB.5.4

The Applicant

• The explanation of the change set out in the Schedule of
Changes to the dDCO [REP4-011], submitted at Deadline 4,
in regard to the replacement of the word ‘shall’ is noted.
However, within the dDCO [REP4-004] there are a couple of
occasions when the word “shall” has been removed and not
been replaced at all and other occasions, especially in regard
to the Network Rail Protective Provisions, where the word
“shall” still remains. Please explain why these instances have
occurred and amend as appropriate within any updated
version of the dDCO to be submitted at Deadline 5.

In response to Question B.5.4, in some instances ”shall” has been removed without being
replaced because no further wording needs to be inserted for the provision to have the effect
intended. For example in the National Grid Protective Provisions in Schedule 8 the wording
has been amended from
'"maintain" and "maintenance" shall include the ability and right […]'
to
'"maintain" and "maintenance" include the ability and right [...]'.
The same applies later in the National Grid Protective Provisions, in relation to the deletion of
“shall” in paragraph 17(10) which now says 'the provisions of this paragraph apply to […]'.
The Applicant has discussed the protective provisions further with Network Rail and has
agreed that each instance where "shall" was included at Deadline 4 is to be replaced, usually
by "must" or "will". The Applicant understands that Network Rail will separately be responding
to QB.5.5 to confirm the position.
These changes are included in the revised draft DCO submitted at Deadline 5 (Doc Ref. 2.1
Revision 5).

QB.5.5

Network Rail

• Best practice for Statutory Instrument drafting, as issued by
the Office of Parliamentary Counsel, entitled Drafting
Guidance is to avoid the use of “shall”, but there may of
course be exceptions to this. It is noted that the Protective
Provisions detailed in the Applicant’s SoCG agreed with
Network Rail [REP4-008] and set out in the dDCO [REP4004] submitted at Deadline 4 uses the term “shall” several
times. Bearing in mind the Drafting Guidance referred to
above, it is considered that these could easily be replaced
with “must” or “will”. Network Rail’s comments in regard to
whether the word “shall” within the Network Rail’s proposed
Protective Provisions should be replace with the words “must”
or “will” are sought.

In response to Question B.5.5, the Applicant refers the ExA to its response to QB.5.4 above.

QB.5.6

The Applicant/
NELC

• Schedule 2 Requirement 8(4) reads: “The details approved
under this requirement must be implemented as part of the
construction of the authorised development…” The ExA would
seek the comments/ opinions of the Applicant/ NELC with
regard to the use of the wording “…as part of…” within
requirement 8(4) and whether alternative terminology should
be used, such as ‘prior to’, for example?

In response to Question B.5.6, it is not considered that ‘prior to’ would be appropriate wording.
This is because the implementation of the enclosures and hard landscaping form part of the
construction works and therefore happen as part of the works and not before. However
Requirement 15, which also provides control regarding the timing of fencing installation, states
the fencing required to be in place “throughout construction”.

QB.5.8

March 2021

The Applicant

Within the Applicant’s Written Summary of Oral Submissions
– DCO Issue Specific Hearing document [REP4-012] the
response to Action Point 28 is noted. However, the SoCG
completed with Royal Mail [REP2-005] clearly sets out a

Following discussion with NELC, ‘during’ is considered to be appropriate in Requirement 8 and
therefore the Applicant will amend the dDCO to reflect this at Deadline 5. We understand
NELC will confirm this in their response to QB5.6. For the avoidance of doubt, it is not
intended to sign an updated SoCG in this regard. We have also added ‘timetable of
installation’ into Requirement 15(2)(g) to provide further control over the fencing installation,
which has also been disussed with NELC.
In response to Question B.5.8, the Applicant is grateful for this being pointed out and the Draft
DCO has been updated at Deadline 5 to include this.
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QB.5.9

The Applicant

QB.6.1

The Applicant

provision at paragraph 4.2.4 that states: “Provided that the
Draft DCO is amended to reference Royal Mail after ‘local
highway authority’ in Requirement 16(3)(a)…” The dDCO has
not been amended in accordance with this paragraph in the
SoCG. Please explain why or amend accordingly.

• The Applicant’s Written Summary of Oral Submissions – DCO In response to Question B.5.9 the Applicant confirms that the references should be to
Requirement 27 (new highway access), in which the reference to the 'proposed culvert for site
Issue Specific Hearing document [REP4-012] under the
access plan' was deleted at Deadline 4.
heading “Agenda Item 4 – Article 25 of the dDCO –
Certification of Plans” in the final full paragraph appears to
erroneously refer to Requirement 26. Please confirm these
references should relate to Requirement 27 or explain how
the reference to Requirement 26 is relevant?
In response to Question B.6.1, the Applicant acknowledges the duplication error and provides
• In the Applicant’s response to ExQ1 it is noted that the
the correct response for Q6.0.8 as follows:
response to Question Q6.0.8, which relates to Outline
Drainage Strategy, is a duplication of the response given to
In response to Q6.0.8 the Applicant directs the ExA to paragraphs 5.2.12-5.2.13 of the HRA
Question Q6.0.7, which relates to Air Quality. As such ExQ1
Report (Revision 3 submitted at Deadline 5) which note that potential surface water pollution
Question Q6.0.8 has not been answered. The ExA would
therefore ask the Applicant to provide their response to ExQ1 will be controlled through the drainage design, which will be required irrespective of the
designation status of the receiving watercourse, and that there is therefore no surface water
Question Q6.0.8.
pathway by which the Proposed Development could impact on the Humber Estuary.
Although the use of an on-site package treatment plant has been assumed at the time of
writing, the choice of treatment option does not affect the outcome of the HRA. This is
because the legislative requirements in respect of controlling surface water run-off will remove
any potential for a LSE.
As this will form part of the development design (rather than mitigation specifically developed
in respect of an internationally designated site), this has been taken into account when
screening for LSE and is therefore in accordance with the People Over Wind judgement.
With regards to the Applicant’s progress on the choice of foul drainage disposal, the Applicant
has engaged with Anglian Water and the option of discharging to mains sewer is considered to
be unviable based on distance to the nearest mains sewer. An on-site package treatment
plant therefore remains the most likely option, but this will be confirmed as part of the detailed
design process.
The Applicant directs the ExA to the signed SoCG between the Applicant and Natural England
(Document Ref. 7.4) submitted at Deadline 2 which confirms agreement on all matters.

QB.10.1

March 2021

The Applicant

•

The Applicant’s response to ExQ1 Question Q10.0.5 is noted.
However, the original request to incorporate into the Habitat
Regulations Assessment Signposting document (HRAR)
[REP2-001] the information required to inform the appropriate
assessment was not fulfilled. Please address the original
request.
For ease of reference the original request at ExQ1 Q10.0.5
was:
“The Applicant considers that all information deemed
necessary to undertake the Habitat Regulations Assessment

In response to Question B.10.1 the Applicant has updated the HRAR to meet with the ExA
requirements by including detailed information to inform an appropriate assessment, rather
than just signposting to information contained within (and appending excepts from) the
Environmental Statement.
This is presented as Document Ref. 5.8, Revision 3, submitted at Deadline 5.
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is contained in the Environmental Statement (ES) particularly
in Chapters 4-8, 10, 14, and 17, [APP-038] to [APP-041],
[APP-044], [APP-048] and [APP-051] respectively (para 3.4.4,
HRAR [APP-027]).
The HRAR states that a separate process is required to
address the specific obligations of the Habitats Regulations
which the HRAR document seeks to provide by assisting the
Competent Authority in directing them to the necessary
aspect chapters in the ES.
However, the HRAR does not include detailed information to
inform an Appropriate Assessment (AA); Section 7 of the
HRAR instead provides summary information and crossreferences to where the detailed information can be found in
the ES chapters, such as Chapters 7 (Air Quality), 8 (Noise
and Vibration), 10 (Ecology) and 17 (Cumulative and
Combined Effects).
• Please update the HRAR to include detailed information to
inform an AA.”
QB.10.2

The Applicant

• The response to ExQ1 Q10.0.10 regarding In-Combination
Effects (ICE), the Applicant stated that as no construction and
operational visual disturbance Likely Significant Effects
(LSEs) were predicted they were not considered in the ICE
assessment (Section 6). However, HRAR [REP2-001] Table
5.1 (LSEs during construction) and the new Table 5.3 (LSE’s
during decommissioning) indicate a LSE arising from visual
impacts during construction and decommissioning to SPA and
Ramsar site birds using the arable field to the south (Field
37). As such, these should have been considered for ICEs in
Section 6 of the Report.
In the light of this please provide an updated HRAR that
includes in-combination assessments of visual impacts on
SPA and Ramsar site birds using Field 37, during both
construction and decommissioning, and also update the
matrices as necessary.

In response to Question B.10.2 the Applicant has provided a updated HRAR (Document Ref.
5.8) at Deadline 5.
With regards to in-combination visual effects during construction the Applicant directs the ExA
to Table 6.1 which has been revised to include reference to visual effects. As noted in
footnote 7 beneath Table 6.1, other in-combination schemes considered noise and visual
impacts together rather than separately so noise and visual effects are considered grouped in
the table.
With regards to in-combination visual effects during decommissioning, the Applicant directs
the ExA to paragraph 6.1.4 where it is explained that
“In respect of screening for LSE in-combination decommissioning impacts, as discussed
in Section 5.3, the approach has been to assume the impacts during decommissioning
for the Proposed Development are the same, or no environmentally worse than, those
identified during the construction phase. This approach has therefore been adopted for
the in-combination LSE screening. Neither of the HRAs for the two developments for
which potential in-combination construction LSEs were identified consider potential
decommissioning impacts (Stallingborough Link Road Ref: DM/0094/18/FUL and
Sustainable Transport Fuels Facility Ref: DM/0664/19/FUL). The potential for likely
significant effects during decommissioning of the Proposed Development in-combination
with other projects has therefore been discounted.”
The matrices in Appendices 1 and 2 of the HRA Report have also been updated accordingly.

QB.10.3

March 2021

Natural England

• The ExA would draw Natural England’s attention to the
Applicant’s response to ExQ1 Question Q10.0.6, which can
be found in the Applicant’s document entitled “Applicant’s
Response to the Examining Authority’s First Written
Questions” [REP2-008] submitted at Deadline 2. Please
confirm whether Natural England consider that all of the

In response to Question B.10.3, the Applicant has reviewed the HRAR and revised Table 4.1
in Revision 3 of the HRAR submitted at Deadline 5 (Document Ref. 5.8 Revision 3) to include
every qualifying feature rather than a summary as provided in previous versions. The
Applicant has shared the revised version of Table 4.1 with Natural England prior to Deadline 5.
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correct site features are represented in Table 4.1 of the
HRAR [REP2-001].

Natural England has shared its response to Question B.10.3 with the Applicant prior to
Deadline 5. The Applicant notes Natural England’s comments that the revised Table 4.1 more
clearly lists all the qualifying features of the Humber Estuary SAC, SPA and Ramsar site.
The Applicant also notes Natural England’s comment in its response to Question B.10.3
regarding Table 1A.2: Screening Matrix for Humber Estuary SAC. This error has been
corrected in Revision 3 of the HRA Report (Document Ref. 5.8).
The Applicant notes that Natural England’s response to Question B.10.3 confirms that “overall
Natural England remains satisfied that there will be no adverse effect on integrity”, reiterating
the position set out in Section 4.3 of the Statement of Common Ground with Natural England
submitted at Deadline 2 (Document Ref. 7.4).

QB.10.4

The Applicant

• The Applicant’s response to ExQ1 Question 10.0.2 (See
document entitled “Applicant’s Response to the Examining
Authority’s First Written Questions” [REP2-008] submitted at
Deadline 2) is noted. Please amend the integrity matrices so
that they clearly reflect each of the LSEs identified in the
screening assessment.

In response to Question B.10.4 the Applicant directs the ExA to Appendix 2 of the updated
HRAR submitted at Deadline 5 in which the integrity matrices have been updated where
required to reflect each of the LSE’s identified within the screening assessment.
In respect of the noise and visual impacts in-combination LSE screening, a footnote has been
added to Matrix Tables 1A.3 and 1A.4 to clarify that the impacts are considered together in the
LSE screening, because noise and visual impacts are considered together as a single impact
in the HRAs for the two relevant schemes for which in-combination LSEs were identified
(Stallngborough Link Road and Sustainable Transport Fuels Facility).
In respect of the noise and visual impacts in-combination appropriate assessment, a footnote
has been added to Matrix Tables 2A.2 and 2A.3 to clarify that the impacts are considered
together in the appropriate assessment, because noise and visual impacts are considered
together as a single impact in the HRAs for the two relevant schemes for which in-combination
LSEs were identified (Stallngborough Link Road and Sustainable Transport Fuels Facility).

QB.10.5

The Applicant

• The Applicant’s response to ExQ1 Question 10.0.31 (See
document entitled “Applicant’s Response to the Examining
Authority’s First Written Questions” [REP2-008] submitted at
Deadline 2) is noted. However, the ExA would ask the
Applicant to revise the HRAR screening and integrity matrices
to ensure that the qualifying features set out therein are
consistent with those identified on Natural England’s website.

In response to Question B.10.5 the Applicant confirms that for the Humber Estuary SAC site
selection and qualifying features criteria have been obtained from the JNCC entry:
https://sac.jncc.gov.uk/site/UK0030170.
For the Humber Estuary SPA the Article 4.1 and 4.2 qualifying features are provided in the
JNCC entry: https://jncc.gov.uk/jncc-assets/SPA-N2K/UK9006111.pdf. As the SPA is
designated for its bird population assemblages, the HRAR considers impacts on the
assemblages rather than individual species. For example the wintering bird population
assemblage has been considered as a whole when undertaking the HRA as the bird species
have common habitats within the SPA designation i.e. the intertidal habitats and terrestrial
habitats that support them (‘functionally linked land’) for feeding/ roosting/ loafing (noting that
the breeding species are screened out because there is no suitable habitat within the zone of
influence of the Proposed Development). In order to be clear that impacts on all the individual
species that make up the population assemblage have been assessed, the revised HRAR
submitted at Deadline 5 clearly refers to the individual species in Table 4.1 as well as the
population assemblage.
For the Humber Estuary Ramsar site selection criteria 1, 3, 5, 6 and 8 are listed on the RSIS
entry https://rsis.ramsar.org/RISapp/files/RISrep/GB663RIS.pdf. As described above for the
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SPA, the Ramsar site is designated for its bird population assemblages rather than individual
species. In order to be clear that impacts on all the individual species that make up the
population assemblage have been assessed, the revised HRAR submitted at Deadline 5
clearly refers to the individual species in Table 4.1 as well as the population assemblage.
QB.15.1

The Applicant

• The Transport Assessment – Annex 28: Framework
Construction Traffic Management Plan [REP1-009] at
paragraph 4.1.3 in the last sentence states “Network Rail will
also be consulted in advance…” In terms of timescales,
please clarify what the term “advance” means? (i.e. 1 month,
1 week, 1 day, etc.)

In response to Question B.15.1 the Applicant directs the ExA to the standard procedure for the
notification of transportation of abnormal loads which is available at https://www.gov.uk/esdaland-abnormal-loads/notifying-the-authorities which is issued by Highways England and
derives from the Road Vehicles (Construction and Use) Regulations 1986 .
This outlines the procedure to be followed if you are responsible for transporting an abnormal
load and outlines the need to follow regulations for notifying the authorities. According to this
procedure Network Rail are considered to be an authority that would require notifying where
bridges and structures may be crossed. The timescales for advance notice depend on the
specifics of the load to be transported however the procedure does state the following in terms
of timescales:
“You must allow time to get the necessary clearances from the police, highway and bridge
authorities. For example, a Special-Order application must be completed 10 weeks before the
scheduled date of the move”.
Furthermore, within the Aide Memoire document (also available at the same link) for
notification requirements for the movement of Abnormal Indivisible Loads or vehicles by road
when not complying with The Road Vehicles (Construction and Use) Regulations 1986 states:
“To ensure that the necessary clearances can be obtained in good time from the Police,
Highway and Bridge Authorities, you should request permission for the move by returning the
completed form 10 weeks prior to the scheduled date of the move.
Based on this advice, we would expect the contractor to begin consulting with Network Rail at
least 10 weeks prior to transportation of any abnormal load over any railway bridge or
structure.

QB.15.2

March 2021

The Applicant

• The Transport Assessment – Annex 28: Framework
Construction Traffic Management Plan [REP1-009] at
paragraph 5.1.3 relates to monitoring and refers to complaints
“…raised by members of the public…” The ExA would seek
clarification as to what procedures are in place regarding any
complaints received by other parties, such as local
businesses or parties that have made relevant
representations, for example.

In response to Question B.15.2 the Applicant confirms that the term “members of the public”
has been used in the Framework Construction Traffic Management Plan as an overarching
and deliberately broad term in this instance and should be taken to include businesses,
Interested Parties from the DCO application process and any other third party that may make
a complaint during the construction phase.
As set out in Section 5 of the Framework Construction Traffic Management Plan, traffic
monitoring will be undertaken by the contractor and used to answer any queries and
complaints regarding construction traffic impacts, and action will be taken against any HGVs
not using the dedicated HGV route.
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APPENDIX 1: DRAFT PLANNING PERFORMANCE AGREEMENT

March 2021

DATED

2021

(1) NORTH EAST LINCOLNSHIRE COUNCIL
(2) EP WASTE MANAGEMENT LIMITED

PLANNING PERFORMANCE AGREEMENT
in respect of applications to discharge conditions for the
South Humber Bank Energy Centre

THIS AGREEMENT is made on

2021

BETWEEN:(1)

NORTH EAST LINCOLNSHIRE COUNCIL of Municipal Offices Town Hall Square Grimsby North
East Lincolnshire ("the Council"); and

(2)

EP WASTE MANAGEMENT LIMITED (company registration number 12144128) of Part
Ground Floor, Paradigm Building, 3175 Century Way, Thorpe Park, Leeds LS15 8ZB
(“EPWM”).

RECITALS:(A)

The Council is the local planning authority and granted the Planning Permission;

(B)

EPWM submitted the DCO Application to the Secretary of State;

(C)

The Parties agree that certain people should be consulted on Condition Applications and enter into
this legally binding Agreement to set out the terms agreed between them as to that consultation;

(D)

The Council and EPWM agree to work cooperatively to facilitate the efficient processing of the
Condition Applications while allowing for due and proper considerations at each stage of the
process including any requisite consultation;

(E)

The Council has powers under Section 111 of the Local Government Act 1972, Section 1 of the
Localism Act 2011 and Section 93 of the Local Government Act 2003 to enter into this Agreement
and to charge for certain activities associated with the Condition Applications as set out in this
Agreement;

(F)

This PPA will not fetter the Council in exercising its statutory duties as local planning authority.

IT IS AGREED as follows:OPERATIVE PROVISIONS
1.

DEFINITIONS AND INTERPRETATION

1.1

In this Agreement (which includes the Recitals, Schedules and Appendices to it) the following
words and expressions have the following meanings unless the context requires otherwise:"Condition"

means conditions attached to the Planning Permission

"Condition Applications"

means an application made to discharge or pursuant to
Conditions

"DCO"

means the South Humber Bank Energy Centre Order 202[*] in
such form as it may be granted by the Secretary of State
pursuant to the DCO Application

"DCO Application"

means the application for the DCO submitted by EPWM on 9
April 2020 to the Secretary of State

"Development"

means an energy from waste facility and other development at
the Site as more particularly described in and permitted by the
Planning Permission

"Parties"

means the parties to this Agreement

"Planning Permission"

means the planning permission granted by the Council on 12
April 2019 with reference DM/1070/18/FUL in relation to the
Development and as may be varied pursuant to sections 73 or
1

96A of the Town and Country Planning Act 1990

1.2

"Site"

means land at South Humber Bank Power Station, South Marsh
Road, Stallingborough, North East Lincolnshire to which the
Planning Permission relates

"Working Day"

means a day other than a Saturday or Sunday or public holiday in
England

In this Agreement, unless otherwise indicated, reference to any:1.2.1

words importing the singular meaning include the plural meaning and vice versa;

1.2.2

words of the masculine gender include the feminine and neuter genders and words
denoting actual persons include companies, other corporate bodies, firms or legal entities
and all such words shall be construed interchangeably in that manner; and

1.2.3

Act of Parliament shall include any amendment, modification, extension, consolidation or
re-enactment of that Act for the time being in force and in each case shall include all
statutory instruments, orders, regulations and directions for the time being made, issued
or given under that Act or deriving validity from it.

1.3

Headings where they are included are for convenience only and are not intended to influence the
construction and interpretation of this Agreement.

1.4

Any notice, notification, consent, approval, agreement, request or statement or details to be made,
given or submitted under or in connection with this Agreement shall be made or confirmed in
writing.

1.5

Nothing in this Agreement prejudices the proper consideration and determination of any application
or fetters the Council's discretion nor the exercise of the Council's statutory duties or functions.

2.

AGREEMENT POWERS AND OBJECTIVES

2.1

This Agreement is entered into by the Council under Section 111 Local Government Act 1972,
Section 1 Localism Act 2011, and Section 93 Local Government Act 2003 and shall be governed
by and construed in accordance with English law and its provisions shall be binding and
enforceable by the law of contract.

2.2

This Agreement seeks to provide:
2.2.1

a consultation framework for the determination of the Condition Applications; and

2.2.2

a means to facilitate the expeditious determination of the Condition Applications.

2.3

The Parties will act in good faith and will work collaboratively in order to comply with their
respective commitments in this Agreement and to achieve the Agreement objectives set out in
clause 2.2.

2.4

The Parties undertake to meet and discuss matters in a spirit of co-operation and where necessary
to seek early resolution of any areas of concern to one Party so as to seek to achieve the
Agreement objectives set out in clause 2.2.

3.

TERM AND TERMINATION

3.1

This Agreement is effective from the date that it is completed (as written at the start of it) until the
earlier of:
3.1.1

the date of determination of the last of the Condition Applications; or

3.1.2

if the DCO Application is refused by the Secretary of State, the date of that refusal.
2

3.2

In the event of termination of this Agreement pursuant to clause 3.1.2:
3.2.1

the Council agrees that it is not entitled to reimbursement in respect of any work carried
out in relation to the Condition Applications after the date of termination; and

3.2.2

the Council and EPWM will agree within 20 Working Days of termination the level of
outstanding costs that the Council has incurred and which it is entitled to reclaim pursuant
to this Agreement, and the Council will issue an invoice for such agreed amount for to be
dealt with pursuant to clause 6 below.

4.

CONSULTATION

4.1

The Council must consult the following parties prior to determining relevant Condition Applications:
4.1.1

Anglian Water in relation to a Condition relating to surface water drainage;

4.1.2

the Environment Agency and Anglian Water in relation to a Condition relating to foul
water drainage;

4.1.3

the Environment Agency in relation to a Condition relating to piling or contamination;

4.1.4

Network Rail in relation to a Condition relating to construction traffic management and/or
delivery and servicing;

4.1.5

the local highway authority in relation to a Condition relating to a new access point to the
public highway or its visibility splays;

4.1.6

any other person who is included by the Secretary of State as a person to be consulted in
a requirement in Schedule 2 to the DCO in relation to the equivalent Condition (such
equivalence shown by the list of corresponding Conditions and DCO requirements in
Schedule 3 to the DCO); and

4.1.7

any other person who the Council wishes to consult (at its absolute discretion).

4.2

EPWM must notify Royal Mail within 20 Working Days of a construction traffic management plan
being approved pursuant to a Condition and will at the same time provide Royal Mail with a copy of
the approved construction traffic management plan.

5.

RESOURCING AND FUNDING

5.1

In consideration of the obligations entered into by the Council in this Agreement, EPWM agrees to
make funding available to the Council of £40 (forty pounds) per hour for time spent by the Council's
officers in undertaking the consultation outlined in clause 4.

5.2

EPWM's maximum liability pursuant to this Agreement is £1,000 (one thousand pounds), plus any
amount payable pursuant to clause 10.

5.3

The Council can invoice EPWM for the time spent in accordance with clause 5.1 not more often
than monthly and will at the same time provide a summary of the work covered by the invoice and
a summary of the time spent on the work covered by the invoice.

5.4

EPWM will pay to the Authority the amount set out in the invoice within 20 Working Days of receipt
of a valid invoice and the accompanying information set out at clause 5.3

6.

CHARGING PRINCIPLES AND STATUS OF AGREEMENT

6.1

The funding arrangements entered into between EPWM and the Council in this Agreement are to
be in accordance with the following charging principles:
6.1.1

the charging relates exclusively to the Council's recovery of its costs for the provision of
services it is authorised but not required (by an enactment) to provide;
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6.1.2

the payments are on a not-for-profit basis (year by year) and, taking one year with
another, the income from the charges for such services must not exceed the cost of
providing them;

6.1.3

there shall be full transparency with regards to costs incurred; and

6.1.4

the sole basis for charging is that the Council can recover resources expended in
consulting on the Condition Applications.

6.2

Any charging by the Council under this Agreement must be carried out in accordance with the
provisions of section 93 of the Local Government Act 2003, any relevant Government guidance
and the guidance and requirements of the professional codes of practice issued by the Chartered
Institute of Public Finance and Accountancy from time to time.

6.3

The Council shall keep proper records of the expenditure and allocation of monies paid to it
pursuant to this Agreement, will operate in an open and transparent manner in respect of all work
done and monies reclaimed pursuant to this Agreement and shall make those records available to
EPWM to audit within 10 Working Days of a request to view them by EPWM.

6.4

The Council is authorised by statute and pursuant to its constitution to enter into this Agreement.

6.5

This Agreement does not oblige EPWM to proceed with the Condition Applications nor the
Development.

7.

CONTRACTS (RIGHTS OF THIRD PARTIES) ACT
Nothing in this Agreement will create any rights in favour of or be enforceable by any person who is
not a party to this Agreement under the Contracts (Rights of Third Parties) Act 1999.

8.

NOTICES
Any notice issued pursuant to this Agreement (including termination) must be in writing and must
be served on the following persons at the addresses set out below:
Notices to EPWM:

To: Company Secretary, Byron House, 7-9 St James' Street, London
SW1A 1EE; and
Simon Bate, Part Ground Floor, Paradigm Building, 3175 Century Way,
Thorpe Park, Leeds LS15 8ZB

Notices to the Council:

To: North East Lincolnshire Council c/o Planning Manager Engie, New
Oxford House, George Street, Grimsby, DN31 1HB

9.

DISPUTE RESOLUTION

9.1

In the event of any dispute or difference arising between the Parties concerning any matter arising
out of this Agreement the Parties will work together to endeavour to resolve the dispute or
difference by mutual agreement and the Parties jointly intend to enter into discussions in good faith
to settle any dispute as soon as reasonably practicable.

9.2

In the event that the Parties are unable to resolve the dispute or difference within 20 Working Days
of the dispute or difference arising, any Party to the dispute may refer the dispute or difference to
the nominated officers of the Parties as follows:
9.2.1

in respect of EPWM: James Chiodini, Head of Legal, Investment; and

9.2.2

in respect of the Council:. Simon Jones Assistant Director Law, Governance and Assets
(Monitoring Officer) Legal Services Municipal Offices, Town Hall Square, Grimsby, DN31
1HU
4

or such other person of appropriate seniority as a Party may nominate.
10.

VALUE ADDED TAX

10.1

Each amount stated to be payable to or pursuant to this Agreement is exclusive of value added tax
(if any).

10.2

If any value added tax is at any time chargeable on any supply made by the Council or EPWM
under or pursuant to this Agreement the Party making the payment shall pay the other Party an
amount equal to that value added tax as additional consideration on receipt of a valid VAT invoice.

EXECUTED as a deed by the parties on the date which first appears in this Agreement
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Executed as a Deed by EP WASTE
MANAGEMENT LIMITED acting by two
Directors or one Director and the Secretary

)
)
)
Director
Director / Secretary

The common seal of NORTH EAST
LINCOLNSHIRE BOROUGH COUNCIL was
affixed to this document in the presence of:
Authorised signatory
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EP Waste Management Ltd
Document Reference: 8.16 Applicant’s Response to the Examining Authority’s Further Written
Questions and Requests for Information

APPENDIX 2: HEALTH AND SAFETY EXECUTIVE EMAIL DATED 01
JUNE 2018

March 2021

[mailto:
From:
lupenquiries@hsl.gsi.gov.uk
Sent: 01 June 2018 11:26
To:
Subject: RE: Telephone Enquiry

On Behalf Of

Dear
Further to your telephone call this morning, please accept my apologies as the map I attached for
Hazardous Installation (The Tomatin Distilllery Co. Ltd) Ref (H4229) was incorrect. Please see
attached the correct map for the Hazardous Installation (RWE npower Renewables) Ref (H4299).

Unfortunately we are unable to provide indicative maps of the pipeline routes, but you could ask the
pipeline operators if they could help you.
Should you have any further queries, please do not hesitate to contact us.
Regards

Land Use Planning Support Team
HSL, Harpur Hill,
Buxton,
SK17 9JN

Please note our new number is 0203 0283708

For HSE's Land Use Planning Advice Terms and Conditions, please click on the following link
https://www.hsl.gov.uk/planningadvice and then click on 'terms and conditions'.

EP Waste Management Ltd
Document Reference: 8.16 Applicant’s Response to the Examining Authority’s Further Written
Questions and Requests for Information

APPENDIX 3: ENVIRONMENT AGENCY’S INTERNAL BRIEFING
NOTE

March 2021

Environment Agency internal briefing note on UKWIN article July 2018
What is this briefing note about?
This briefing has put been put together by the Environment Agency in response to a report published by UK Without
Incineration (UKWIN) on 17 July 2018 entitled “Waste Incineration and Particulate Pollution: A failure of governance” i. This
briefing is primarily intended for internal Environment Agency use, but can be shared externally if required.
This briefing addresses the various points made in the UKWIN report and provides further information about the challenges
around monitoring particulates at the very low concentrations found in the exhaust gases of modern municipal solid waste
(MSW) incinerators (also known as energy-from-waste or EfW plants). It also provides data on the amount of particulate matter
and oxides of nitrogen (NOx) emitted from EfW plants compared to other common sources, and how we assess the impact of an
EfW plant’s emissions when deciding whether to grant a permit. A list of key messages can be found at the end of the briefing.
Some explanation about different sizes of particulate matter and how it is monitored
Particulate matter (PM), also known simply as “dust”, is emitted from many different sources including cars, household wood
burning and agriculture. PM is classified according to size, with the smaller particles thought to be more likely to have an impact
on health. PM10, for example, is all particles with a diameter of 10 micrometres or less, and therefore includes smaller particles
such as PM2.5 and PM1 etc.
There is currently no validated, commercially available equipment for continuously monitoring PM10 and PM2.5 emissions from
EfW plants. Instead, plants are required to continuously measure total particulate matter (TPM). TPM includes particulates of all
sizes including PM10, PM2.5, PM1 etc as well as ultrafine particles (i.e. particles with a diameter of less than 0.1 micrometres).
Equipment is available to monitor PM10 and PM2.5 discontinuously i.e. by using temporary monitoring equipment to sample the
exhaust gas and then working out the results in a laboratory. Indeed, all new EfW plants are required to carry out this test when
they first start operating. However, the concentrations of PM in the exhaust gases of modern EfW plants are so low that it is
very difficult to get an accurate result from these tests, and will remain so until new monitoring methods and technology can be
developed, validated and standardised for use.
In summary, specific emissions of PM10 and PM2.5 from EfW plants can’t be accurately measured using current technology.
However, this isn’t really a problem as all EfW plants continuously measure their TPM emissions, which includes particulates of
all sizes. If we then want to know the impact of PM10 from an EfW plant under the worst-case scenario, we can simply assume
that all of the TPM measured is PM10, and the same for PM2.5 and so on.
How does the Environment Agency assess impacts of EfW plants on the environment and human health?
We use a number of methods, but one of the key assessments for PM 10, PM2.5 and NOx is to compare the modelled emissions
from the EfW plant with the European air quality standards for these pollutants (also taking into account the existing levels of
pollution around the plant). To do that, we assume that the plant operates at its permitted limits 100% of the time (when in
reality it won’t, especially for TPM where plants often operate at around 10% of their limits). For PM 10 and PM2.5 we also assume
that TPM = PM10 = PM2.5 as explained above. Making these assumptions means that we assess the worst-case scenario, which is
what we then base our permitting decisions on, and we also consult Public Health England (PHE) on every application that we
receive.
Do EfW plants make a big contribution to particulate matter and NO x emissions in the UK?
The table overleaf shows estimates of the amount of pollution that was released by different example sources listed in the
Government’s National Atmospheric Emissions Inventoryii (NAEI, which is referenced in the UKWIN report). These include
figures for domestic wood burning (i.e. wood fires and stoves in people’s homes) and emissions from road transport including
cars, buses and lorries.
The data shows that emissions from EfW plants make up just 0.03% / 0.05% of total UK PM 10 / PM2.5 emissions. This is
compared to 5.35% / 4.96% from traffic and 22.4% / 34.3% from domestic wood burning. For NO x the figures are 1.12% from
EfW plants compared to 33.5% from traffic and 0.57% from domestic wood burning.
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2016 NAEI category
PM10
PM2.5
MSW incineration
0.057 kt = 0.03%
0.057 kt = 0.05%
Domestic wood burning
38 kt = 22.4%
37 kt = 34.3%
Cars, buses, lorries
9.1 kt = 5.35%
5.36 kt = 4.96%
Total UK emissions
170 kt
108 kt
(Source: http://naei.beis.gov.uk; kt = kilotonne i.e. 1000 tonnes)

NOx
9.97 kt = 1.12%
5.1 kt = 0.57%
298.9 kt = 33.5%
893 kt

It is also important to understand that the overall impact of an EfW plant’s emissions on human health for a given amount of
PM or NOx released will be lower than if that same amount was emitted by a car or a domestic wood fire. This is because EfW
plants have tall stacks (chimneys) which help to disperse their emissions, whereas a car exhaust pipe or a chimney on a house
releases its emissions much closer to ground level.
Are emissions from EfW plants causing significant health effects in England?
We consult Public Health England (PHE) on every EfW plant application that we receive and we will not issue a permit if its
emissions will cause significant pollution or harm to human health. PHE has also published the following position statement on
the health impact of waste incineration: “Modern, well managed incinerators make only a small contribution to local
concentrations of air pollutants. It is possible that such small additions could have an impact on health but such effects, if they
exist, are likely to be very small and not detectable.” The study of all 22 British EfW plants in operation 2003–10iii indicates very
low concentrations of incinerator-related PM10 within 10 km of the plants at postcode level.
What is the Environment Agency’s response to the points covered in the UKWIN report?
The following table provides a summary of our responses to the main points covered in the UKWIN report and should be read
together with the information above.
Claim made or policy called for
The public have been “kept in the dark
about PM10 and PM2.5 emissions” as
there is no equipment available for
their continuous monitoring.

There is a “TPM fiddle” which prevents
the public from being told about TPM
emissions from incinerators.
There is a “no equipment fiddle” which
allows operators to say they can’t
measure PM10 and PM2.5 when in
actual fact they can measure them “by
proxy”.
Incinerator operators have been
ignoring Environment Agency guidance
on reporting PM10 and PM2.5; PM10 and
PM2.5 reporting should be made
mandatory and guidance should be
strengthened and enforced.

A limit value should be placed on PM1
emissions from incinerators if possible.

An incineration tax should be
introduced under the “polluter pays”
principle and there should be a
moratorium on new incinerators until
this and the other policies mentioned
are in place.

Environment Agency response
The fact that PM10 and PM2.5 emissions cannot be continuously monitored does
not mean that they cannot be estimated and the estimates made publically
available. Indeed, this is what the NAEI does, with data available to the public
going back to 1970. The 2016 data for example shows that EfW plants emitted an
estimated 57 tonnes of both PM10 and PM2.5, representing 0.03% and 0.05% of
total UK emissions respectively. In comparison, the NAEI estimates that domestic
wood burning accounted for 22% and 34% of total UK PM10 and PM2.5 emissions
respectively.
All EfW plants must continuously monitor and report TPM emissions on a
quarterly basis. The results of this monitoring are placed on the public register and
show that many EfW plants operate at around 10% of their emission limit for TPM.
The method used by the NAEI is not a form of measurement but rather it is a
conservative estimate of the PM10 and PM2.5 emissions which relies on the simple
assumption that TPM = PM10 = PM2.5.

As explained above, EfW operators cannot specifically measure their PM10 and
PM2.5 emissions in an accurate way. As the UKWIN report highlights, our Pollution
Inventory (PI) guidance suggests that emission factors can be used. However,
these emission factors are from 2000 (when not all EfW plants were required to be
fitted with bag filters) which may help explain the difference between the UKWIN
figures (226.1 tonnes for England in 2017) and the NAEI data (57 tonnes for the
whole of the UK in 2016). We are in the process of updating our guidance to make
it clear that PM10 and PM2.5 emissions must be reported on the PI, as well as
providing an updated method to enable operators to estimate them.
A limit on PM1 emissions is arguably not necessary as PM1 will be included in TPM
emissions, and in any case, PM1 emissions will be taken into account when
assessing an EfW plant’s emissions against the air quality standards for PM10 and
PM2.5 (which will both include PM1 and ultrafines as explained above).
Whether waste incineration should be taxed or a moratorium put in place are
decisions for the Government and not the Environment Agency. We will continue
to consider permit applications for new EfW plants in the same way i.e. by
assessing the impacts of particulates and other pollutants on the environment and
human health.
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Summary/key messages for a non-technical audience




















The UKWIN article is about municipal solid waste (MSW) incinerators, also known as energy-fromwaste or EfW plants.
The article talks mainly about emissions of particulate matter (PM), which is also known simply as
“dust”. PM is emitted from many different sources including cars, household wood burning and
agriculture.
PM can be classed by size e.g. PM10 refers to all particles with a diameter of 10 micrometres (µm)
and smaller, and PM2.5 means those with diameter of 2.5 µm and smaller. This means that PM1
and “ultrafine particles” (with a diameter of less than 0.1 µm) are included in PM 10 and PM2.5
measurements.
Emissions of PM10 and PM2.5 from modern EfW plants are so low that they cannot be accurately
specifically measured using currently available technology. However, this isn’t a problem as all EfW
plants continuously monitor emissions of total PM (TPM) which includes particles of all sizes
including PM10, PM2.5, PM1 and ultrafine particles.
EfW plant operators report their continuous monitoring results (including TPM) to the Environment
Agency (EA) every 3 months and these are all placed on the public registeriv.
EfW plants also submit annual reports of their emissions to the EA’s Pollution Inventory (PI). The
UKWIN article is critical of the fact that EfW plants do not always provide estimates of their PM10
and PM2.5 emissions to the PI. Because of this, the EA is going to update its guidance to make it
clear that estimates for these pollutants need to be submitted in the future.
When the EA assesses applications for new EfW permits, they compare the maximum emissions
from the plant against European air quality standards. For PM10 and PM2.5 this means making a
worst-case assumption that all of the EfW plant’s emissions will be either PM 10 or PM2.5. The EA will
not issue a permit for an EfW plant if its emissions will cause significant pollution or harm to human
health, and it consults Public Health England (PHE) on every application it receives.
PHE’s position is that well run and regulated modern Municipal Waste Incinerators are not a
significant risk to public health. This view is based on detailed assessments of the effects of air
pollutants on health and on the fact that modern and well managed Municipal Waste Incinerators
make only a very small contribution to local concentrations of air pollutants.
For more information on PHE’s position, see:
https://www.gov.uk/government/publications/municipal-waste-incinerator-emissions-to-airimpact-on-health
EfW plants are an extremely small source of PM in the UK, giving rise to just 0.03% / 0.05% of total
UK PM10 / PM2.5 emissions in 2016 according to government estimates. This compares to 5.35% /
4.96% from traffic and 22.4% / 34.3% from wood fires and stoves in people’s houses.
The other pollutant mentioned in the UKWIN article is oxides of nitrogen (NO x). EfW plants are also
a relatively small source of NOx in the UK, giving rise to 1.12% of emissions in 2016 compared to
33.5% from traffic and 0.57% from domestic wood burning according to government estimates.

i

http://ukwin.org.uk/btb/Particulate_Pollution_July_2018.pdf
http://naei.beis.gov.uk/data/
iii https://pubs.acs.org/doi/pdf/10.1021/acs.est.6b06478
iv https://environment.data.gov.uk/public-register/view/index
ii
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