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Dear Sir/Madam,
Thank you for the opportunity to comment on
the Examining Authority’s Written Questions. The following response is submitted on
behalf of Anglian Water.
Q1.7.38 Draft Development Consent Order:
The ExA notes that Schedule 9, P1 of the dDCO includes provisions for the protection of
water and sewage undertakers. Please provide details of the nature and form of the
additional protective provisions sought together with a detailed justification. You may wish
to provide this as part of any Written Representation.
Introduction
It has been Anglian Water’s policy, since the introduction of Development Consent Orders
by way of the Planning Act 2008, not to accept the generic utility protective provisions that
are common in first drafts. As they suffer from a number of shortcomings in Anglian
Water’s view, and these are set out below. We consider it appropriate therefore to
include a further part within the protective provisions schedule, specific to Anglian Water
where it is an affected water and/or sewerage undertaker.
As set out in our written representations we have agreed with the applicant the principle
of including specific protective provisions as requested by Anglian Water together with
making several other changes to the Draft DCO. This is set out in more detail in the agreed
Statement of Common Ground which is to be submitted to the Examining Authority on
behalf of both parties.
Consistency
Notwithstanding the merits of the specific protective provisions, it is important when
operating a large network that the legal environment in which operatives are asked to
work is largely the same. It is impossible to operate a large network with the efficiency
that bill-payers are entitled to expect if operatives are required to check the exact terms of
any relationship with third parties each time, they carry out an activity. To that end, an
efficient operator will always seek to keep the broad terms of such relationships the same.
It is for this reason that Anglian Water seeks to achieve two things in particular.

Consistency of terms
Anglian Water seeks to keep the protective provisions for Development Consent Orders,
Transport and Works Orders, and local or private Acts of Parliament:
substantially the same as protective provisions applied to other Development
Consent orders, Transport and Works Orders, and local or private Acts of
Parliament; and
broadly the same as the relationship with landowners and developers generally.
Consistency of process
Many of the activities forming an interface between Anglian Water and the undertaker
that are envisioned by the Development Consent Order replicate rights that are given to
landowners and developers by statute in any event. In order to process the application of
those rights efficiently, the specific protective provisions seek to channel undertakers
towards using those processes where appropriate.
Planning Inspectorate Guidance regarding protective provisions
The Planning Inspectorate’s “Advice note 15: Drafting Development Consent Orders”
provides, in our opinion, support for this approach:
4.1 Applicants are encouraged to agree Protective Provisions with the protected party(ies)
prior to submitting the application for development consent. Where agreement on
Protective Provisions has not been reached during the Preapplication stage, applicants
should, as a minimum, submit with their application the standard Protective Provisions for
all relevant protected parties with any amendments that the Applicant is seeking
annotated with full justification included within the Explanatory Memorandum.
…
4.3 Submitting blank Protective Provisions Schedules is not acceptable and is likely to pose
a serious risk to the acceptance of an application under s55 of the PA2008.
4.4 It is common for Protective Provisions to be drafted in unison with [our
underlining] the protected party(ies) or by them first hand…
Identified shortcomings of the template general utility protective provisions
The following are examples of where we believe the general utility protective provisions
can be improved:
Protected strips
The general provisions provide a blanket prohibition on certain activities within 300
millimetres of underground water or sewerage apparatus. Anglian Water’s experience
over the years concludes that this protected strip is much too narrow. The provisions also
prohibit work “situated” within 10 metres of any such apparatus. Anglian Water would
only consider such a wide protected strip appropriate to protect pipes of fairly wide

diameter (and therefore importance). We consider it useful to apply therefore a
prohibition within the same dimensions of protected strips of both the type of
work subject to the 300 millimetre proscription and the type of work subject to the 15
metre proscription. These dimensions vary in accordance with the diameter of an
underground pipe, provided the work does not breach the overall interdiction on
damaging apparatus, and this hopefully represents a rational approach to risk
management that benefits both parties.
Environmental Permitting
At many points along Anglian Water’s network, water discharges into watercourses. This
activity requires a permit under the Environmental Permitting (England and Wales)
Regulations 2016. If the network is altered using the powers provided by the
Development Consent Order in such a way that the location of the discharge changes, a
new permit will be required, otherwise a continuing offence will be committed by Anglian
Water. The specific protective provisions ensure that such a permit is in force before any
re-routing of water for discharge.
Discharge Easements
Following the case of British Waterways Board -v- Severn Trent Water Limited [2001] 3
WLR 613, [2001] 3 All ER 673 it was made clear that there was no statutory power for
sewerage undertakers to commence any new discharge into privately owned land, and
therefore an easement must be obtained. The specific protective provisions ensure that
such a permit is in force before any re-routing of water for discharge.
Contingency arrangements
It is not often possible seamlessly to switch flows from to-be-abandoned apparatus to new
apparatus without any loss of service to customers. Over-pumping or by-pass
arrangements may be required, and sometimes test flows or wash-out flows are
required. The general utility provisions envisage the right to maintain the old apparatus
lasting until the new is in operation, but in reality the physical substitution of flows is
equally important. The specific provisions therefore make it clear that contingency
arrangements like these must be in place before switching of flows is attempted.
Physical access to apparatus
The general utility provisions ensure that where works are near or affecting apparatus,
access arrangements are provided for, but no more than that. However, it is entirely
conceivable that the undertaker’s works are not near the apparatus and do not in the
normal sense of the word affect it. Furthermore, Anglian Water only has private rights (in
the form of land ownership or easements) to access a very small percentage of its assets,
relying as it does on statutory powers in practically all cases.

Disputes concerning discharges of water into public sewers
The operative terms of the Development Consent order grant the right for the undertaker
to discharge water into public sewers. It is made clear that the consent of the owner of
the sewerage network is required to discharge water into it (subject to reasonableness);
but that disputes must be determined in accordance with section 106 of the Water
Industry Act. This misunderstands the nature of section 106. First, consent is not required
in the section 106 process: it is a matter of notice to connect and counter-notice in certain
circumstances, and it is a question of whether the counter-notice is validly given that may
be referred to Ofwat under section 106(4). Secondly, following the Supreme Court
decision in Barratt Homes Limited (Respondents) v Dŵr Cymru Cyfyngedig [2009] UKSC
13, the capacity of the receiving network – which is considered a town and
country planning issue – cannot be taken into account, let alone the effect on the receiving
treatment works. Of course, because the DCO effectively provides planning permission,
there is nowhere for Anglian Water to raise the question of capacity. Thirdly, it is
questionable whether Ofwat, as a creature of statute would consider that it has
jurisdiction to arbitrate disputes arising from a Development Consent Order.
Anglian Water therefore provides, either in the protective provisions, or more commonly
in the body of the development consent order, that disputes are referred to the same
arbitrator using the same processes as are available elsewhere in the development
consent order.
Use of existing processes
As stated above, it is considered more efficient if the undertaker would use the existing
processes provided to all landowners under section 41 (requisition of new water main),
section 98 (requisition of new public sewer or public lateral drain), section 51A (adoption
of new water main), section 104 (adoption of new private sewer or water main) or section
185 of the Water Industry Act 1991. The specific protective provisions direct the
undertaker to use such processes.
I would be grateful if you could confirm that you have received this response.
Should you have any queries relating to this response please let me know.
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Stewart Patience,
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