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North London Heat and Power Project Team 
Secretary of State for Business, Energy and Industrial Strategy 
c/o The Planning Inspectorate 
Eagle Wing 3/18 
Temple Quay House 
Temple Quay 
Bristol BS1 6PN 
 
Sent by email only to: nlhpp@pins.gsi.gov.uk 
 
 
 
2 February 2017 

 

Dear Sirs 

Planning Act 2008 (as amended) and the Infrastructure Planning (Examination Procedure) 
Rules 2010 (as amended) 

Application (reference EN010071) by the North London Waste Authority (Applicant) for an 
Order Granting Development Consent for the North London Heat and Power Project 
(proposed Order) 

Request for Comments by the Secretary of State for Business, Energy and Industrial 
Strategy by letter dated 26 January 2017 

The Applicant refers to your letter dated 26 January 2017 requesting further comments in relation 
to certain matters (DBEIS Letter).  

The Applicant's comments are as follows: 

1. Time Limit for Exercise of Authority to Acquire Land Compulsorily 

1.1 The Applicant will accept the Secretary of State’s (SoS) position, with respect to a five year 
period for the exercise of compulsory acquisition powers. 

2. Plot 21 – New Footpath 

2.1 The proposed revised wording for Article 12 (Public rights of way), as set out in the DBEIS 
Letter, is acceptable to the Applicant.  

3. Protective Provisions – National Grid 

Overarching comments 

3.1 The Applicant notes National Grid’s (NG) representations relating to its statutory duties. 
The Applicant would highlight that it is also a statutory authority, and the timely delivery of 
the North London Heat and Power Project (Project) is to enable it to continue to fulfil its 
statutory duties. The Applicant is a statutory joint waste disposal authority for the north 
London area, covering seven London boroughs.  In that capacity, the Applicant is 
responsible for the disposal of all the waste collected by those boroughs in the area.   The 
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Applicant is the UK’s second largest waste disposal authority, handling approximately three 
per cent of total national Local Authority collected waste.  

3.2 The waste that the Applicant is responsible for is largely managed through disposal at the 
existing Energy from Waste Facility (EfW) at the Edmonton EcoPark. The EfW also 
generates around 290GWh per annum of electricity from the waste handled by the 
Applicant. The EfW is coming to the end of its operational life, and is being managed to run 
to 2025, in line with the programme that the Applicant has in place for obtaining and 
implementing a development consent order for the replacement of the EfW.  Once the EfW 
comes to the end of its operational life, its waste management and generating capacity will 
be lost.   The Project will ensure that: (i) the Applicant can continue to comply with its 
statutory duties to treat/dispose of residual Local Authority collected waste; (ii) there is 
sufficient capacity to manage projected residual Local Authority collected waste (the EfW 
would have insufficient capacity to do this); and (iii) will ensure a continued supply of 
electricity to the grid and contribute to reducing London’s electricity supply gap. The 
Applicant’s Needs Assessment contains further reasons for the need for this Project 
(application document AD05.04). 

3.3 The programme for the replacement of the EfW, as set out in the application for the 
proposed Order, is realistic and necessary.  However, the amendments to the protective 
provisions proposed by the SoS will prevent the Applicant from using compulsory 
acquisition powers, and they will remove timescales within which NG needs to provide key 
approvals and details. These amendments will expose the Applicant to potentially material 
delays to its construction programme and its ability to deliver the Project on time.  Delays in 
the construction programme for the Project, particularly cumulatively, will put at risk the 
strategy of a smooth handover of waste disposal by the EfW to the proposed ERF. If the 
proposals are not delivered in accordance with the timescales envisaged by the Applicant, 
there will also be consequential environmental impacts arising from the need to dispose of 
waste outside London, possibly to landfill, and additional cost. These amendments could 
fetter the Applicant’s ability to meet its statutory duties to treat/dispose of residual waste.   

3.4 The amendments proposed by the SoS are addressed in more detail below, and attached 
at Schedule 1 to this letter are the corresponding drafting amendments the Applicant 
requests are made to the SoS’s latest draft of the protective provisions, in light of its 
comments. 

3.5 Please note that references in this section to paragraph numbers in the protective 
provisions benefitting National Grid are, unless stated otherwise, references to the 
paragraph numbers in the version of the protective provisions attached to the DBEIS Letter.   

3.6 Paragraph 6 (Acquisition of Land) – general comments 

(a) The Applicant notes that the Secretary of State intends to re-insert paragraph 6 relating to the 
acquisition of land into the protective provisions.  The Applicant disagrees with the re-insertion 
of paragraph 6 and requests that it be deleted in its entirety.  The SoS appears to base his 
intention to re-insert paragraph 6 on the arguments contained in the NG letter dated 5 January 
2017 (NG Letter). NG’s reasons for including paragraph 6 in the protective provisions are 
based on a misunderstanding of the compulsory acquisition powers the Applicant has applied 
for, and in this respect, the Applicant makes the following points:   
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i. In the NG Letter, NG states that the DCO would give the Applicant the power to 
compulsorily acquire NG’s interests and the land on which NG’s Gas Governor sits.  That is 
incorrect and inconsistent with the compulsory acquisition powers set out in the proposed 
Order, Book of Reference (application document AD04.03), land plans (Book of Plans, 
document AD02.01) and explained in the Statement of Reasons (application document 
AD04.01) and CA Powers Roadmap (application document AD04.04).  It is clear from these 
documents that: 

(i) the Applicant will not have the power to compulsorily acquire the land on which the 
Gas Governor sits (plot 4);  

(ii) the Applicant will not have the power to compulsorily acquire any freehold or 
leasehold interest belonging to NG;  

(iii) the compulsory acquisition powers the Applicant has applied for are mainly to 
temporarily suspend (or interfere with) NG’s rights (this is all the more clear from the CA 
Powers Roadmap) in order to allow the construction of the development; and  

(iv) only in relation to two particular circumstances is the Applicant applying for 
compulsory acquisition powers to extinguish NG’s rights. The first circumstance is 
where the Applicant needs to remove two NG gas mains from the EcoPark and lay a 
new gas pipe to connect to the proposed ERF.  In this case, there would be no 
detriment to NG as the two existing gas pipes (to be decommissioned) only serve the 
EfW on the EcoPark, and the Applicant intends to grant NG replacement rights over the 
new gas pipe.  The Applicant would be willing to accept an amendment to the proposed 
Order that expressly grants replacement rights to NG over the proposed new gas pipe 
for the Edmonton EcoPark (the proposed location of the new gas pipe is shown on 
drawing number 35180/LON/CVD/014/E attached to Schedule C of the Utility Strategy 
(AD05.10). The second circumstance is where the Applicant needs to reposition an 
underground cable belonging to NG, in which case there would be no detriment to NG 
as the intention is that NG would be granted new rights over the repositioned cable.  
The Applicant would be willing to accept an amendment to the proposed Order that 
expressly grants replacement rights to NG over this particular repositioned underground 
cable.  

The Applicant refers the SoS to the Statement of Reasons (AD04.01) and the CA 
PowersRoad Map (AD04.04), which clearly set out the position in relation to NG interests 
and apparatus and the compulsory acquisition powers relating to them.  The Utility Strategy 
(AD05.10) and paragraph 3 of Schedule 3 to the Applicant’s Statement Concerning 
Outstanding Objections to Compulsory Acquisition (AD07.31) also contain explanations of 
the proposed interferences with NG apparatus. All these documents show that replacement 
land or replacement rights will not be necessary, and the Applicant therefore disagrees with 
the statement in the NG Letter that National Grid’s assets will have the potential to be 
subject to serious detriment to the carrying on of its undertaking in circumstances where 
there are no replacement land or rights.  

ii. The protective provisions complement the provisions in the body of the proposed Order. 
The Applicant disagrees with NG where it states in the NG Letter that without paragraph 6, 
the Applicant will be able to side-step the protective provisions.  The Applicant will not be 
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able to do this. The protective provisions will still apply even where compulsory acquisition 
powers are exercised, as the protective provisions relate to more practical matters.  
 

iii. The DBEIS Letter repeats wording from the NG Letter that the inclusion of paragraph 6 
“does not emasculate the general application of compulsory acquisition powers”. The 
Applicant disagrees with NG and the SoS. The words “Regardless of any provision in this 
Order or anything shown on the land plans or contained in the book of reference to the 
Order” at the beginning of paragraph 6 remove the compulsory acquisition powers being 
sought with respect to NG’s interests. NG benefits from a number of rights that span nearly 
the entire application site, and there will be significant adverse consequences for the 
construction programme and the Applicant’s ability to deliver the Project if the Applicant 
cannot rely on compulsory acquisition powers where no agreement with NG has been 
reached.  The problem with relying on the words “not to be unreasonably withheld or 
delayed” is that unreasonableness is a subjective (and can be an impractical) test – what a 
single NG engineer thinks is reasonable, could be deemed completely unreasonable in the 
undertakers’ eyes. The parties would then need to go to arbitration whenever there is 
disagreement on reasonableness, which will delay the programme for the works. As 
mentioned above, the programme for the replacement of the EfW is realistic and 
necessary. Delays in the construction programme as a result of the removal of compulsory 
acquisition powers (such delays can be cumulative) will put at risk the strategy of a smooth 
handover of waste disposal by the EfW to the proposed ERF, with the associated 
environmental impacts arising from the need to dispose of waste outside London, possibly 
to landfill, and additional cost. As a statutory waste authority, the Applicant needs certainty 
that the proposed Order is a workable consent. The insertion of paragraph 6 (even with the 
words “not to be unreasonably withheld or delayed”) could make the proposed Order 
unworkable. 
 

iv. In the NG Letter, NG states that if paragraph 6 does not remain, all it could rely on is 
monetary compensation, which would not be a sufficient remedy. It is clear from the CA 
Powers Roadmap (AD04.04) and the Statement of Reasons (AD04.01) that the majority of 
compulsory acquisition powers the Applicant proposes to exercise with respect to NG’s 
interests are to temporarily suspend (or interfere with) access. However, the proposed 
Order contains an obligation on the undertaker to provide alternative access where access 
is obstructed (paragraphs 4 and 5 of the NG protective provisions).  The exercise of 
compulsory acquisition powers to temporarily interfere with NG rights will therefore not 
cause detriment to NG. As mentioned above, the compulsory acquisition power the 
Applicant has applied for, to extinguish NG’s rights in relation to the two NG gas mains that 
are to be removed from the Edmonton EcoPark, will also not cause detriment to NG, 
because those gas mains only serve the EfW, and because the Applicant intends to grant 
NG replacement rights over the proposed new gas pipe that is to connect to the ERF.  The 
Applicant would be willing to accept an amendment to the proposed Order that expressly 
grants replacement rights to NG over the proposed new gas pipe for the Edmonton 
EcoPark (the proposed location of the new gas pipe is shown on drawing number 
35180/LON/CVD/014/E attached to Schedule C of the Utilities Strategy (AD05.10)).  
Finally, the compulsory acquisition power the Applicant has applied for to extinguish NG’s 
rights in an underground cable is needed because that cable will need to be repositioned.  
This should not cause detriment to NG as the intention is for NG to be granted replacement 
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rights over the repositioned cable. The Applicant would accept an amendment to the 
proposed Order that expressly grants replacement rights over this particular repositioned 
cable. 

3.7 Paragraph 6(2) (Acquisition of land) – deeds of consent 

(a) The Applicant makes these comments in relation to paragraph 6(2) in the event that the 
SoS is not willing to accept the Applicant’s request above to delete paragraph 6 in its 
entirety.  Paragraph 6(2) (as inserted by the SoS) will cause material delay to the Project in 
its current form and lead to the consequences described in paragraphs 3.1 to 3.5 above 
(overarching comments).  

(b)  Paragraph 6(2) states: “As a condition of agreement between the parties in paragraph 6(1), 
prior to the carrying out of any part of the authorised works (or in such other timeframe as 
may be agreed between the statutory undertaker and the undertaker) that are subject to the 
requirements of this Part of this Schedule that will cause any conflict with or breach the 
terms of any easement and/or other legal or land interest of the statutory undertaker and/or 
affects the provisions of any enactment or agreement regulating the relations between the 
statutory undertaker and the undertaker in respect of any apparatus laid or erected in land 
belonging to or secured by the undertaker, the undertaker must as the statutory undertaker 
reasonably requires enter into such deeds of consent upon such terms and conditions as 
may be agreed between the statutory undertaker and the undertaker acting reasonably and 
which must be no less favourable on the whole to the statutory undertaker unless otherwise 
agreed by the statutory undertaker, and it will be the responsibility of the undertaker to 
procure and/or secure the consent and entering into of such deeds and variations by 
all other third parties with an interest in the land at that time who are affected by 
such authorised works.” (our emphasis added). 

(c) The effect of paragraph 6(2) is that not only does the Applicant need to enter into a deed of 
consent with NG where it is necessary to interfere with NG’s interests, but the Applicant 
also has to ensure that other third parties also enter into these deeds of consent.  

(d) The Applicant does not see the need for deeds of consent with third parties if NG accepts 
temporary interference with its rights. The objective of the NG protective provisions is that 
they benefit NG – not other third parties.  There are protections for third parties in other 
parts of the proposed Order (for example, compensation provisions where interests are 
affected by compulsory acquisition powers).   

(e) The Book of Reference (AD04.03) shows that NG is a party to eleven separate agreements 
with third parties, in which NG has been granted rights.  Some of these agreements have 
multiple third parties. An obligation to enter into deeds of consent with third parties is both 
unnecessary, will increase the undertaker’s costs, and will lead to significant delay in the 
construction programme and the timely delivery of the Project, and the ability of the 
Applicant to meet its statutory duties.   

(f) The Applicant therefore requests that the last part of paragraph 6(2) be deleted. The 
Applicant also requests that the remaining wording of paragraph 6(2) be amended so that it 
only applies to land within the Order limits.  Please see the revised protective provisions 
attached at Schedule 1 to this letter. 
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3.8  Paragraphs 7, 8, 11 and 12 – Substitute or Alternative apparatus  

(a) The Applicant requests that all references and provisions relating to substitute apparatus 
and to alternative apparatus be deleted.  

(b) The only NG apparatus the Applicant is proposing to remove are two gas mains that only 
serve the EfW. Please see drawing number 35180/LON/CVD/004/F at Appendix A to the 
Utility Strategy (AD05.10) which shows the location of these gas pipes.  Page 49 of the 
Statement of Reasons (AD04.01) provides further detail and in particular states that the 
removal of these NG gas pipes is necessary as it forms part of the process of 
decommissioning and removing the EfW. It will not be necessary to substitute these two 
NG gas mains with alternative NG gas mains because the EfW would no longer exist. 
Instead, the Applicant proposes to lay a new gas pipe to connect to the proposed ERF (the 
location of the proposed new gas pipe is shown on drawing number 
35180/LON/CVD/014/E attached to Schedule C of the Utility Strategy (AD05.10)), and 
replacement rights over that new pipe would be granted to NG.  Paragraph 7(1) of the 
protective provisions provide that NG apparatus cannot be removed, and any right of NG to 
maintain that apparatus cannot be extinguished, until alternative apparatus has been 
constructed and is in operation to the satisfaction of NG. Paragraph 7(1) cannot apply in 
the Applicant’s case, given that (as explained above) there will be no need for alternative or 
substitute NG apparatus.  Paragraph 7(1) should therefore be deleted.  The Applicant has 
no issue with paragraph 7(2) remaining as that ensures NG receives 56 days’ advance 
written notice of the removal of the two gas pipes, and a plan of works proposed.  

(c) As there will be no need to provide alternative or substitute apparatus, other provisions 
relating to “alternative apparatus” and “substitute apparatus” should be deleted.  These are:  

i. Paragraph 8 (facilities and rights for alternative apparatus);  
ii. Paragraph 11(3)(a) (expenses); and 
iii. Paragraph 11(5) (expenses).  

(d) In addition to the deletions set out in point 3.3(c) above, other provisions referring to 
alternative or substitute apparatus will need to be revised. These are: 

i. Paragraph 11(3) (b) – this needs to be amended so that reference to substitute 
apparatus is deleted.  Also, as explained in the Applicant’s letter to the SoS 
dated 29 December 2016, paragraph 11(3) (b) needs to be further amended so 
that it only applies to situations where existing apparatus may be placed at a 
greater depth. This is in light of the proposal to the reposition NG’s underground 
cable that lies below plots 16 and 21 (the location of this cable is shown on 
drawing number 35180/GOS/CVD/004/A attached at Appendix A to the Utility 
Strategy (AD053.10).  The other situations envisaged by paragraph 11(3) (b) 
(the placing of apparatus of a type, capacity or dimension that is different to the 
existing apparatus) will not occur in light of the proposals relating to NG 
apparatus. A summary of the proposals affecting NG apparatus is in Schedule 3 
to the Statement of the Final Position Concerning Outstanding Objections to 
Compulsory Acquisition (application document AD07.31); and   
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ii. Paragraph 12 (1) – the Applicant notes that NG has amended the indemnity so
that it covers alternative apparatus. The NG Letter states “The Applicant has not
formally confirmed that it has no requirement to seek the alternative provision of
apparatus as consequence of its works and is seeking powers of compulsory
acquisition which could be exercised against National Grid’s interest in land and
apparatus.  It is therefore appropriate for any re-provided apparatus to be
similarly protected by any later works that are carried out under the terms of the
Order.”  The Applicant also notes that the SoS has accepted NG’s amendment.
NG’s arguments are, however, incorrect.  The Applicant has formally confirmed
that there will be no need to provide alternative apparatus for NG in its
representations during Examination (please see paragraph 4(i) of Schedule 3 to
the Statement of the Final Position Concerning Outstanding Objections to
Compulsory Acquisition (application document AD07.31)), and this position is
also clearly set out in the Utility Strategy (AD05.10) and the Statement of
Reasons (AD04.01). There has never been any doubt expressed by the
Applicant about whether or not alternative apparatus is needed, and
accordingly, the insertion of the reference to alternative apparatus by the SoS in
paragraph 12(1) should be deleted.

3.9 Paragraphs 9(3), 9(7), 10(1), 10(4) and 10(8) - Approvals 

(a) The Applicant notes the SoS’s intention to delete provisions relating to approvals by NG in 
paragraphs 9(3), 9(7), 10(1), 10(4) and 10(8). The Applicant disagrees with these deletions. 

(b) As explained in the Applicant’s overarching comments on the protective provisions above, it 
of the utmost importance to the Applicant that there are no material delays caused to its 
construction programme. To protect against such delays, a mechanism is required whereby 
very large organisations like National Grid have finite periods of time within which to 
provide necessary confirmations and details. It is for these reasons that the Applicant 
included provisions so that:  

i. If NG does not notify the Applicant of NG’s approval of the relevant details within 56
days of receiving those details, NG’s approval will be deemed (paragraphs 9(3) and
10(4));

ii. Where the undertaker carries out protective works to gas and electricity apparatus,
NG has 14 days to confirm whether those works are satisfactory (paras 9(7) and
10(8)).  The Applicant notes NG’s concerns that 14 days may not be a sufficient
amount of time and the Applicant is willing to accept this period of time be revised to
21 days (please see paragraphs 3.9(h) to (m) of this letter which set out further
details); and

iii. NG has 14 days to provide details of the underground extent of its electricity tower
foundations (para 10(1). The Applicant notes NG’s concerns that 14 days may not 
be a sufficient amount of time and the Applicant is willing to accept this period of 
time be revised to 21 days (please see paragraphs 3.9(h) to (m) of this letter which 
set out further details).

Deemed approvals (paragraphs 9(3) and 10(4)) 
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(c) That Applicant notes that the NG Letter confirms that: 

• NG usually treats 56 days as a reasonable and realistic period of time for NG to fully 
respond to an applicant’s design where a proposal is currently at an informative 
stage and is subject to detailed design;  
 

• NG has put in place and has been operating for some time a robust and tested plant 
integrity system which ensures that requests for approvals are considered in a 
timely manner; and 
 

• NG also encourages applicants to establish points of communication with its 
integrity teams and to share information on a regular basis in order for works to be 
approved as soon as possible.  

(d) From these points, it appears that NG has an efficient system in place to enable it to deliver 
decisions quickly.  Furthermore, the Applicant notes that NG has confirmed that it usually 
treats 56 days as a reasonable period of time within which to provide decisions where 
details are not currently known.  If that is usually the case, the Applicant is unable to see 
why this Project should be treated differently, where the Applicant is also in a situation 
where detailed design will be determined later.  If NG is able to confirm the points above in 
the NG Letter, the Applicant is unable to see why NG would not be able to commit to 
notifying the Applicant of its approval or refusal within 56 days.  The Applicant therefore 
requests that the deemed approval provisions deleted from paragraphs 9(3) and 10(4) be 
re-instated. 

(e) The Applicant notes NG’s concern that the deemed approval provisions will have the 
potential to undermine safety if works are commenced before NG has expressly approved 
them. To address this concern, the Applicant proposes wording so that NG can refuse an 
application for consent where there are risks to health and safety, or risks to the integrity of 
NG’s apparatus.  The Applicant’s proposed wording is shown in its amendments to the 
protective provisions at Schedule 1 to this letter.  The Applicant notes NG’s comment that 
the Pipeline Safety Regulations do not contain deemed approval provisions, which NG 
treats as an indication that it is not appropriate for such provisions. The Applicant would 
argue that deemed approval provisions may not have been proposed and considered when 
the Pipeline Safety Regulations were drafted or debated, which could be the reason why 
they are absent from the Regulations (and not because they were considered and 
concluded to be inappropriate).   

(f) The Applicant notes another reason given by the SoS for deleting deemed approval 
wording from paragraphs 9(3) and 10(4) is because paragraphs 9(4) and 10 (5) state that 
NG’s approval must not be unreasonably withheld or delayed. The real risk with the words 
“unreasonably withheld or delayed” is that, as mentioned above, there may be 
disagreement over what is unreasonable, in which case arbitration would be the way 
forward (leading to unpredictable and lengthy delays in delivery). For this reason, the 
Applicant disagrees with the SoS that the words “not to be unreasonably withheld or 
delayed” will give it sufficient protection.  

(g) The alternative approach the Applicant proposes is to retain the deemed approval wording 
in paragraphs 9(3) and 10(4) and insert the Applicant’s proposed wording that NG can 
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withhold approval if there are risks to health and safety and to the integrity of its apparatus.  
In this way, NG’s safety concerns are addressed, and the Applicant is also protected 
against delays which could compromise its delivery of the Project.  

Paragraphs 9(7), 10(1) and 10(8) - 14 days to approve certain details / works  

(h) In the NG Letter, NG states that for safety and accuracy reasons, it cannot commit to 
confirming whether the Applicant’s protective works are satisfactory or to provide details of 
the underground extent of its electricity tower foundations, within 14 days.  

(i) The SoS has agreed with NG, deleted the references to 14 days in paragraphs 9(7), 10(1) 
and 10(8), and inserted wording so that those confirmations and details cannot be 
unreasonably withheld or delayed.  

(j) The same issues with the words “unreasonably withheld or delayed” mentioned above 
would apply in this context. The Applicant therefore requests that the words “is not to be 
unreasonably withheld or delayed” be deleted from paragraphs 9(7), 10(1), and 10(8).  

(k) The consequences of not specifying a timeframe within which NG has to provide these 
confirmations and details are set out in our overarching comments in paragraphs 3.1 to 3.5 
above. It is due to the need for certainty and the consequences of not having timeframes 
for responses that the Applicant requests that a timeframe be set within which NG has to 
provide the confirmations and details under paragraphs 9(7), 10(1) and 10(8).  If the SoS 
considers 14 days to be too short a timeframe, the Applicant would be willing to accept this 
to be revised to 21 days.  Please see the suggested amendments in the revised protective 
provisions attached at Schedule 1 to this letter.  

(l) With respect to protective works, the Applicant does not agree that issues of health and 
safety and accuracy would arise, given that NG will have 21 days to inspect protective 
works (if the amendment offered in paragraph 3.9(k) above is accepted by the SoS).  

(m) With regard to providing information about the underground extent of its electricity tower 
foundations, this is the type of information NG should presumably already have in its 
possession and would not involve additional work for NG in providing those details.  

4. Conclusions 

4.1 The Applicant appreciates that NG is a statutory undertaker and that, therefore, there 
needs to be sufficient consideration of NG’s statutory duties and risks to health and safety.  

4.2 By the same token however, the delivery of the Project is central to the Applicant’s ability to 
comply with its statutory duties to continue to dispose of waste for seven north London 
boroughs.  This makes it of paramount importance that the proposed Order does not 
contain provisions that would render the Project undeliverable in the necessary timescales. 
The removal of the Applicant’s ability to rely on compulsory acquisition powers, the 
requirement to enter into multiple deeds of consent with third parties, the requirement to 
provide alternative apparatus where none are actually needed, and the removal of 
mechanisms to ensure NG responds within necessary timescales, will cause significant 
delay and detriment to the deliverability of the Project and the Applicant’s ability to continue 
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to fulfil its statutory duties. The Applicant has proposed wording to address NG’s health and 
safety concerns.  

The Applicant should therefore be grateful if the Secretary of State would consider its comments. 

Yours faithfully 

North London Waste Authority 
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Schedule 1 

Applicant’s proposed amendments to the protective provisions benefitting National Grid 



Annex 1 

Comments by the Applicant submitted in response to the Secretary of 
State’s letter dated 26 January 2017 

General comment: please note that the Applicant has not amended all the cross-references to paragraph 
numbers, as it assumes these amendments will be made when the proposed Order goes through the electronic 
validation process.   

SCHEDULE 13  

PROTECTIVE PROVISIONS 

PART 5 
Protection of National Grid as Electricity and Gas Undertaker 

Application 

1. For the protection of the statutory undertaker referred to in this Part of this Schedule the following 
provisions will, unless otherwise agreed in writing between the undertaker and the statutory undertaker, 
have effect. 

Interpretation 

2. In this Part of this Schedule— 
“1991 Act” means the New Roads and Street Works Act 1991; 
 “alternative apparatus” means appropriate alternative apparatus to the satisfaction of the statutory 
undertaker to enable the statutory undertaker to fulfil its statutory functions in a manner no less 
efficient than previously; 
“apparatus” means— 
(a) in the case of an electricity undertaker, electric lines or electrical plant as defined in the 

Electricity Act 1989, belonging to or maintained by the statutory undertaker for the purposes of 
electricity supply, transmission or distribution and any of its entities; 

(b) in the case of a gas undertaker, any mains, pipes or other apparatus belonging to or maintained 
by the statutory undertaker for the purposes of gas supply and any of its entities; 
together with any replacement apparatus and such other apparatus constructed pursuant to the 
Order that becomes operational apparatus of the statutory undertaker or any of its entities for the 
purposes of transmission, distribution and supply and includes any structure in which apparatus 
is or will be lodged or which gives or will give access to apparatus; 

“authorised works” has the same meaning as is given to the term “authorised development” in article 2 
of this Order and for the purposes of this Part of this Schedule includes the use and maintenance of the 
authorised works; 
“commence” has the same meaning as in article 2 of this Order and commencement shall be construed 
to have the same meaning; 
“functions” includes powers and duties; 
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“ground mitigation scheme” means a scheme approved by the statutory undertaker (such approval not 
to be unreasonably withheld or delayed) setting out the necessary measures (if any) for a ground 
subsidence event; 
“ground monitoring scheme” means a scheme for monitoring ground subsidence which sets out the 
apparatus which is to be subject to such monitoring, the extent of land to be monitored, the manner in 
which ground levels are to be monitored, the timescales of any monitoring activities and the extent of 
ground subsidence which, if exceeded, shall require the undertaker to submit for the statutory 
undertaker’s approval a ground mitigation scheme; 
“ground subsidence event” means any ground subsidence identified by the monitoring activities set out 
in the ground monitoring scheme that has exceeded the level described in the ground monitoring 
scheme as requiring a ground mitigation scheme; 
“in” in a context referring to apparatus or alternative apparatus in land includes a reference to 
apparatus or alternative apparatus under, over, across, along or upon such land; 
“maintain” and “maintenance” shall include the ability and right to do any of the following in relation 
to any apparatus or alternative apparatus of the statutory undertaker including construct, use, repair, 
alter, inspect, renew or remove the apparatus 
“plan” or “plans” include all designs, drawings, specifications, method statements, soil reports, 
programmes, calculations, risk assessments and other documents that are reasonably necessary 
properly and sufficiently to describe and assess the works to be executed; 
“undertaker” means the undertaker as defined in article 2 of this Order; 
“statutory undertaker” means, as appropriate— 
(a) National Grid Electricity Transmission Plc as an electricity undertaker being a licence holder 

within the meaning of Part 1 of the Electricity Act 1989; and 
(b) National Grid Gas Distribution Limited as a gas transporter within the meaning of Part 1 of the 

Gas Act 1986. 
“specified works” means any of the authorised works or activities undertaken in association with the 
authorised works which: 
(a) will or may be situated over, or within 15 metres measured in any direction of any apparatus, the 

removal of which has not been required by the undertaker under paragraph 7(2) or otherwise; 
(b) may in any way adversely affect any apparatus the removal of which has not been required by 

the undertaker under paragraph 7(2) or otherwise; and 
(c) include any of the activities that are referred to in paragraph 8 of T/SP/SSW/22; 

3. Except for paragraphs 4 (apparatus of statutory undertakers), 89 (retained apparatus: protection gas 
undertakers), 910 (retained apparatus: protection: electricity undertakers), 1011 (expenses) and 1112 
(indemnity) of this Part of this Schedule which will apply in respect of the exercise of all or any powers 
under the Order affecting the rights and apparatus of the statutory undertaker, the other provisions of this 
Part of this Schedule do not apply to apparatus in respect of which the relations between the undertaker 
and the statutory undertaker are regulated by the provisions of Part 3 of the 1991 Act. 

Apparatus of Statutory Undertakers  

4.—(1) Subject to paragraph 4(2), if as a consequence of the exercise of the powers of this Order access 
to the apparatus is to be materially obstructed, the undertaker must first give the statutory undertaker 14 
days written notice of its intention, and provide such reasonable alternative means of access to such 
apparatus as will enable the statutory undertaker to operate, maintain, repair or replace, or use the 
apparatus. 
(2) In the event of an emergency, the statutory undertaker will be at liberty to access and execute and do 

all such works and things in, upon or under the Order land if it reasonably considers that immediate 
measures must be taken. In such circumstances, the statutory undertaker must notify the undertaker as soon 
as reasonably practicable of such emergency measures and must provide details of the emergency 
measures and any alternative means of access to the relevant part of the Order land so far as is reasonably 
safe and practicable. 



Protective works to Buildings 

5.—(1) In relation to plot 4 the undertaker, in exercising the powers conferred by article Error! 
Reference source not found. (protective work to buildings), must exercise those powers so as not to 
obstruct the access to any apparatus without the written consent of the statutory undertaker and, if by 
reason of the exercise of those powers any damage to any apparatus (other than apparatus the repair of 
which is not reasonably necessary in view of its intended removal or abandonment) or property of the 
statutory undertaker or any interruption in the supply of electricity and gas, as the case may be, by the 
statutory undertaker is caused, the undertaker must bear and pay on demand the cost reasonably incurred 
by the statutory undertaker in making good such damage or restoring the supply; and, subject to 
paragraph 5(2), shall— 

(a) pay compensation to the statutory undertaker for any loss sustained by it; and 
(b) indemnify the statutory undertaker against all claims, demands, proceedings, costs, damages and 

expenses which may be made or taken against or recovered from or incurred by that statutory 
undertaker, by reason of any such damage or interruption. 

(2) Nothing in this paragraph imposes any liability on the undertaker with respect to any damage or 
interruption to the extent that such damage or interruption is attributable to the act, neglect or default of a 
statutory undertaker or its contractors or workmen; and the statutory undertaker will give to the undertaker 
reasonable notice of any claim or demand as aforesaid and no settlement or compromise thereof shall be 
made by the statutory undertaker, save in respect of any payment required under a statutory compensation 
scheme, without first consulting the undertaker and giving the undertaker an opportunity to make 
representations as to the claim or demand. 

[Acquisition of land 

6.—(1) Regardless of any provision in this Order or anything shown on the land plans or contained in 
the book of reference to the Order, the undertaker may not exercise any power to acquire any land interest 
or apparatus or override any easement and/or other interest of the statutory undertaker otherwise than by 
agreement (such agreement not to be unreasonably withheld or delayed). 
(2) As a condition of agreement between the parties in paragraph 6(1), prior to the carrying out of any 

part of the authorised works (or in such other timeframe as may be agreed between the statutory undertaker 
and the undertaker) that are subject to the requirements of this Part of this Schedule that will cause any 
conflict with or breach the terms of any easement and/or other legal or land interest of the statutory 
undertaker relating to the Order land and/or affects the provisions of any enactment or agreement 
regulating the relations between the statutory undertaker and the undertaker in respect of any apparatus laid 
or erected in land belonging to or secured by the undertaker within the Order land, the undertaker must as 
the statutory undertaker reasonably requires enter into such deeds of consent upon such terms and 
conditions as may be agreed between the statutory undertaker and the undertaker acting reasonably and 
which must be no less favourable on the whole to the statutory undertaker unless otherwise agreed by the 
statutory undertaker., and it will be the responsibility of the undertaker to procure and/or secure the 
consent and entering into of such deeds and variations by all other third parties with an interest in the land 
at that time who are affected by such authorised works. 

(3) The undertaker and the statutory undertaker agree that where there is any inconsistency or 
duplication between the provisions set out in this Part of this Schedule relating to the relocation and/or 
removal of apparatus/including but not limited to the payment of costs and expenses relating to such 
relocation and/or removal of apparatus) and the provisions of any existing easement, rights, agreements 
and licences granted, used, enjoyed or exercised by the statutory undertaker and/or other enactments relied 
upon by the statutory undertaker as of right or other use in relation to the apparatus, then the provisions in 
this Schedule shall prevail. 

(4) Any agreement or consent granted by the statutory undertaker under paragraph 9 or 10 or any other 
paragraph of this part of this Schedule, shall not be taken to constitute agreement under sub-paragraph 
6(1).] 

Comment [SH1]: The Applicant 
requests that paragraph 6 is deleted in 
its entirety. If the SoS is not willing to 
accept this request, the Applicant 
further requests that the amendments 
shown in tracked changes to paragraph 
6 are made. 



Removal of apparatus 

7.—(1) If the undertaker acquires any interest in any land in which any apparatus is placed, that 
apparatus must not be removed under this part of this Schedule and any right of a statutory undertaker to 
maintain that apparatus in that land must not be extinguished until alternative apparatus has been 
constructed, and is in operation to the reasonable satisfaction of the statutory undertaker or the statutory 
undertaker has confirmed that no alternative apparatus is required. 
(2) If, for the purpose of executing any works in, on, under or over any land purchased, held, 
appropriated or used under this Order, the undertaker requires the removal of any apparatus placed in 
that land, it must give to the statutory undertaker 56 days’ advance written notice of that requirement, 
together with a plan of the work proposed. 

Facilities and rights for alternative apparatus 

8.—(1) Where, in accordance with the provisions of this Part of this Schedule, the undertaker affords to 
or secures for the statutory undertaker facilities and rights in land for the construction, use, maintenance 
and protection of alternative apparatus in substitution for apparatus to be removed, those facilities and 
rights must be granted upon such terms and conditions as may be agreed between the statutory undertaker 
and the undertaker and must be no less favourable on the whole to the statutory undertaker than the 
facilities and rights enjoyed by it in respect of the apparatus to be removed unless otherwise agreed by the 
statutory undertaker. 
(2) If the facilities and rights to be afforded by the undertaker and agreed with the statutory undertaker 

under paragraph 8(1) above in respect of any alternative apparatus, and the terms and conditions subject to 
which those facilities and rights are to be granted, are less favourable on the whole to the statutory 
undertaker than the facilities and rights enjoyed by it in respect of the apparatus to be removed and the 
terms and conditions to which those facilities and rights are subject in the matter will be referred to 
arbitration in accordance with paragraph 16 (arbitration) of this Part of this Schedule and, the arbitrator 
shall make such provision for the payment of compensation by the undertaker to the statutory undertaker 
as appears to the arbitrator to be reasonable having regard to all the circumstances of the particular case. 

Retained apparatus: protection Gas Undertakers 

9.8.—(1) Not less than 56 days before the commencement of any specified works, the undertaker must 
submit to the statutory undertaker a plan of the works to be carried out and, if reasonably required by the 
statutory undertaker, a ground monitoring scheme in respect of those works. 
(2) The plan to be submitted to the statutory undertaker under paragraph 8(1)9(1) must include a method 

statement and describe— 
(a) the exact position of the works; 
(b) the level at which these are proposed to be constructed or renewed; 
(c) the manner of their construction or renewal including details of excavation, positioning of plant 

etc.; 
(d) the position of all apparatus; 
(e) by way of detailed drawings, every alteration proposed to be made to or close to any such 

apparatus; and 
(f) any intended maintenance regimes. 

(3) The undertaker must not commence any works to which paragraphs 8(1)9(1) and 8(2)9(2) apply until 
the statutory undertaker has given written approval of the plan so submitted [, such approval only to be 
withheld where such works would pose a risk to health and safety or to the integrity of the statutory 
undertaker’s apparatus]. Subject to compliance with the approval process in paragraph 16 (approval 
process), if, 56 days after the details set out in paragraph 8(2) have been submitted to the statutory 
undertaker and the statutory undertaker has not notified the undertaker of its disapproval or grounds of 
disapproval, the statutory undertaker will be deemed to have approved the details. 

(4) Any approval of the statutory undertaker required under paragraph 8(2)9(2)— 
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(a) may be given subject to reasonable conditions for any purpose mentioned in paragraph 8(5)9(5) 
or 8(7)9(7); and, 

(b) must not be unreasonably withheld or delayed. 
(5) In relation to any work to which paragraphs 8(1)9(1) and 8(2)9(2) apply, the statutory undertaker 

may require such modifications to be made to the plans as may be reasonably necessary for the purpose of 
securing its apparatus against interference or risk of damage or for the purpose of providing or securing 
proper and necessary means of access to any apparatus. 

(6) Works to which this paragraph applies must only be executed in accordance with the plan, submitted 
under paragraph 8(1)9(1) or as relevant paragraph 8(4)9(4), as approved or as amended from time to time 
by agreement between the undertaker and the statutory undertaker and in accordance with such reasonable 
requirements as may be made in accordance with paragraphs 8(5)9(5) or 8(7)9(7) by the statutory 
undertaker for the alteration or otherwise for the protection of the apparatus, or for securing access to it, 
and the statutory undertaker will be entitled to watch and inspect the execution of those works. 

(7) Where the statutory undertaker requires any protective works to be carried out by itself or by the 
undertaker (whether of a temporary or permanent nature) such protective works, inclusive of any measures 
or schemes required and approved as part of the plan approved pursuant to this paragraph, must be carried 
out to the statutory undertakers’ satisfaction (the statutory undertaker to provide’s confirmation of whether 
it is satisfied or not is not to be unreasonably withheld or delayedwithin 21 days of the completion of the 
relevant protective works) prior to the commencement of any authorised works (or any relevant part 
thereof) for which protective works are required and the statutory undertaker must give 56 days’ notice of 
such works from the date of submission of a plan pursuant to this paragraph (except in an emergency). 

(8) If the statutory undertaker in accordance with paragraphs 8(5)9(5) or 8(7)9(7) and in consequence of 
the works proposed by the undertaker, reasonably requires the removal of any apparatus and gives written 
notice to the undertaker of that requirement, paragraphs 1 to 3 and 7 and 18 apply as if the removal of the 
apparatus had been required by the undertaker under paragraph 7(2). 

(9) Nothing in this paragraph precludes the undertaker from submitting at any time or from time to time, 
but in no case less than 56 days before commencing the execution of the authorised works, a new plan, 
instead of the plan previously submitted, and having done so the provisions of this paragraph will apply to 
and in respect of the new plan. 

(10) The undertaker will not be required to comply with paragraph 8(1)9(1) where it needs to carry out 
emergency works as defined in the 1991 Act but in that case it must give to the statutory undertaker notice 
as soon as is reasonably practicable and a plan of those works and must— 

(a) comply with paragraphs 8(5)9(5), 8(6)9(6) or 8(7)9(7) insofar as is reasonably practicable in the 
circumstances; and 

(b) comply with paragraph 8(11)9(11) at all times. 
(11) At all times when carrying out any works authorised under the Order the undertaker must comply 

with the statutory undertaker’s policies for safe working in proximity to gas apparatus “Specification for 
safe working in the vicinity of National Grid, High pressure Gas pipelines and associated installation 
requirements for third parties T/SP/SSW22” and HSE’s “HS(~G)47 Avoiding Danger from underground 
services”. 

(12) As soon as reasonably practicable after any ground subsidence event attributable to the authorised 
development the undertaker shall implement an appropriate ground mitigation scheme save that the 
statutory undertaker retains the right to carry out any further necessary protective works for the 
safeguarding of its apparatus and can recover any such costs in line with paragraph 1112 (indemnity). 

Retained apparatus: Protection: Electricity Undertakers 

10.9.—(1) Not less than 56 days before the commencement of any specified works, the undertaker must 
submit to the statutory undertaker a plan of the works to be carried out and seek from the statutory 
undertaker details of the underground extent of their electricity tower foundations. The statutory 
undertaker must not unreasonably withhold or delay its provision of those detailsprovide those details 
within 21 days of the request. 



(2) The plan to be submitted to the statutory undertaker under paragraph 10(1)9(1) must include a 
method statement and describe— 

(a) the exact position of the works; 
(b) the level at which these are proposed to be constructed or renewed; 
(c) the manner of their construction or renewal including details of excavation, positioning of plant; 
(d) the position of all apparatus; 
(e) by way of detailed drawings, every alteration proposed to be made to or close to any such 

apparatus; 
(f) any intended maintenance regimes; and 
(g) an assessment of risks of rise of earth issues. 

(3) In relation to any works which will or may be situated on, over, under or within 10 metres of any part 
of the foundations of an electricity tower or between any two or more electricity towers, the plan to be 
submitted under paragraph 10(1)9(1) must, in addition to the matters set out in paragraph 10(2)9(2), 
include a method statement describing— 

(a) details of any cable trench design including route, dimensions, clearance to pylon foundations; 
(b) demonstration that pylon foundations will not be affected prior to, during and post construction; 
(c) details of load bearing capacities of trenches; 
(d) details of cable installation methodology including access arrangements, jointing bays and 

backfill methodology; 
(e) a written management plan for high voltage hazard during construction and ongoing maintenance 

of the cable route; 
(f) written details of the operations and maintenance regime for the cable, including frequency and 

method of access; 
(g) assessment of earth rise potential if reasonably required by the statutory undertaker’s engineers; 

and 
(h) evidence that trench bearing capacity is to be designed to 26 tonnes to take the weight of 

overhead line construction traffic. 
(4) The undertaker must not commence any works to which paragraphs 10(2)9(2) or 10(3)9(3) apply 

until the statutory undertaker has given written approval of the plan so submitted, [, such approval only to 
be withheld where such works would pose a risk to health and safety or to the integrity of the statutory 
undertaker’s apparatus]. Subject to compliance with the approval process in paragraph 16 (approval 
process), if, 56 days after the details set out in either paragraph 9(2) or 9(3) (or both) have been submitted 
to the statutory undertaker and the statutory undertaker has not notified the undertaker of its disapproval or 
grounds of disapproval, the statutory undertaker will be deemed to have approved the details..  

(5) Any approval of the statutory undertaker required under paragraphs 10(2) or 10(3)9(4)— 
(a) may be given subject to reasonable conditions for any purpose mentioned in paragraphs 

10(6)9(6) or 10(8)9(8); and, 
(b) must not be unreasonably withheld or delayed. 

(6) In relation to any work to which paragraphs 10(2)9(2) or 10(3)9(3) apply, the statutory undertaker 
may require such modifications to be made to the plans as may be reasonably necessary for the purpose of 
securing its apparatus against interference or risk of damage or for the purpose of providing or securing 
proper and necessary means of access to any apparatus. 

(7) Works to which this paragraph applies must only be carried out in accordance with the plan, 
submitted under paragraph 10(1)9(1) or as relevant paragraph 10(5)9(5), as approved or as amended from 
time to time by agreement between the undertaker and the statutory undertaker and in accordance with 
such reasonable requirements as may be made in accordance with paragraphs 10(6)9(6) or 10(8)9(8) by the 
statutory undertaker for the alteration or otherwise for the protection of the apparatus, or for securing 
access to it, and the statutory undertaker will be entitled to watch and inspect the execution of those works. 

(8) Where the statutory undertaker requires any protective works to be carried out by itself or by the 
undertaker (whether of a temporary or permanent nature) such protective works, inclusive of any measures 



or schemes required and approved as part of the plan approved pursuant to this paragraph, must be carried 
out to the statutory undertakers’ satisfaction (the statutory undertaker to provide’s confirmation of whether 
it is satisfied or not is not to be unreasonably withheld or delayedwithin 21 days of the completion of the 
relevant protective works) prior to the commencement of any authorised works (or any relevant part 
thereof) for which protective works are required and the statutory undertaker shall give 56 days’ notice of 
such works from the date of submission of a plan pursuant to this paragraph (except in an emergency). 

(9) If the statutory undertaker in accordance with paragraphs 10(6)9(6) or 10(8)9(8) and in consequence 
of the works proposed by the undertaker, reasonably requires the removal of any apparatus and gives 
written notice to the undertaker of that requirement, paragraphs 1 to 3 and 7 to 89 apply as if the removal 
of the apparatus had been required by the undertaker under paragraph 7(2). 

(10) Nothing in this paragraph precludes the undertaker from submitting at any time or from time to 
time, but in no case less than 56 days before commencing the execution of the authorised works, a new 
plan, instead of the plan previously submitted, and having done so the provisions of this paragraph shall 
apply to and in respect of the new plan. 

(11) The undertaker will not be required to comply with paragraph 10(1)9(1) where it needs to carry out 
emergency works as defined in the 1991 Act but in that case it must give to the statutory undertaker notice 
as soon as is reasonably practicable and a plan of those works and must— 

(a) comply with paragraphs 10(6)9(6), 10(7)9(7) and 10(8)9(8) insofar as is reasonably practicable 
in the circumstances; and 

(b) comply with paragraph 10(12)9(12) at all times. 
(12) At all times when carrying out any works authorised under the Order, the undertaker must comply 

with the statutory undertaker’s policies for development near overhead lines EN43-8 and HSE’s guidance 
note 6 “Avoidance of Danger from Overhead Lines”. 

Expenses 

11.10.—(1) Subject to the following provisions of this paragraph, the undertaker must pay to the 
statutory undertaker on demand all charges, costs and expenses reasonably anticipated or reasonably and 
properly incurred by the statutory undertaker in, or in connection with, the inspection, removal, relaying 
or replacing, alteration or protection of any apparatus or the construction of any new or alternative 
apparatus which may be required in consequence of the carrying out of any authorised works as are 
referred to in this Part of this Schedule including without limitation— 

(a) in connection with the cost of the carrying out of any diversion work; and 
(b) the cutting off of any apparatus from any other apparatus or the making safe of redundant 

apparatus; and 
(c) the carrying out of protective works; 
(d) the survey of any land, apparatus or works, the inspection and monitoring of works or the 

installation or removal of any temporary works reasonably necessary in consequence of the 
execution of any such works referred to in this Part of this Schedule; and 

(e) the approval of plans. 
(2) There will be deducted from any sum payable under paragraph 10(1)11(1) the value of any apparatus 

removed under the provisions of this Part of this Schedule, that value being calculated after removal. 
(3) If in accordance with the provisions of this Part of this Schedule— 

(a) apparatus of better type, of greater capacity or of greater dimensions is placed in substitution for 
existing apparatus of worse type, of smaller capacity or of smaller dimensions; or 
(b) [existing apparatus (whether existing apparatus or apparatus substituted for existing 
apparatus) is placed at a depth greater than the depth at which the existing apparatus was 
originally situated and the placing of the apparatus of at that type or capacity or of those 
dimensions or the placing of apparatus at that depth, as the case may be, is not agreed by the 
undertaker or, in default of agreement, is not determined by arbitration in accordance with article 
35 (arbitration) to be necessary, then, if such placing involves cost in the construction of works 
under this Part of this Schedule exceeding that which would have been involved if the apparatus 
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placed had been of the existing type, capacity or dimensions, or at the existing depth, as the case 
may be, the amount which apart from this sub-paragraph would be payable to the statutory 
undertaker by virtue of paragraph 11(1) will be reduced by the amount of that excess save where 
it is not possible in the circumstances to obtain the existing type of apparatus at the same capacity 
and dimensions or place at the existing depth in which case full costs will be borne by the 
undertaker.  

(4) For the purposes of sub-paragraph (3)— 
(a) an extension of apparatus to a length greater than the length of existing apparatus will not be 

treated as a placing of apparatus of greater dimensions than those of the existing apparatus; and 
(b) where the provision of a joint in a pipe or cable is agreed, or is determined to be necessary, the 

consequential provision of a jointing chamber or of a manhole will be treated as if it also had 
been agreed or had been so determined. 

(5) An amount which apart from this sub-paragraph would be payable to a statutory undertaker in respect 
of works by virtue of sub-paragraph (1) must, if the works include the placing of apparatus provided in 
substitution for apparatus placed more than 7 years and 6 months earlier so as to confer on the statutory 
undertaker any financial benefit by deferment of the time for renewal of the apparatus in the ordinary 
course, be reduced by the amount which represents that benefit.] 

Indemnity 

12.11.—(1) Subject to paragraphs 11(2)12(2) and 11(3)12(3), if by reason or in consequence of the 
construction of any such works authorised by this Part of this Schedule or in consequence of the 
construction, use, maintenance or failure of any of the authorised development by or on behalf of the 
undertaker or in consequence of any act or default of the undertaker (or any person employed or 
authorised by him) in the course of carrying out such works, including without limitation works carried 
out by the undertaker under this Part of this Schedule or any subsidence resulting from any of these 
works, any damage is caused to any apparatus or alternative apparatus (other than apparatus the repair of 
which is not reasonably necessary in view of its intended removal for the purposes of those works) or 
property of the statutory undertaker, or there is any interruption in any service provided, or in the supply 
of any goods, by the statutory undertaker, or the statutory undertaker becomes liable to pay any amount to 
any third party, the undertaker will— 

(a) bear and pay on demand the cost reasonably and properly incurred by the statutory undertaker in 
making good such damage or restoring the supply; and 

(b) indemnify the statutory undertaker for any other proper and reasonable expenses, loss, demands, 
proceedings, damages, claims, penalty or costs incurred by or recovered from the statutory 
undertaker, by reason or in consequence of any such damage or interruption or the statutory 
undertaker becoming liable to any third party as aforesaid other than arising from any default of 
the statutory undertaker. 

(2) The fact that any act or thing may have been done by the statutory undertaker with the agreement of 
and on behalf of the undertaker or in accordance with a plan submitted by the undertaker and approved by 
the statutory undertaker or in accordance with any requirement of the statutory undertaker or under its 
supervision will not (unless paragraph 11(3)12(3) applies), excuse the undertaker from liability under the 
provisions of paragraph 11(1)12(1) unless the statutory undertaker fails to carry out and execute the works 
properly with due care and attention and in a skilful and workman like manner or in a manner that does not 
accord with the approved plan. 

(3) Nothing in paragraph 11(1)12(1) shall impose any liability on the undertaker in respect of— 
(a) any damage or interruption to the extent that it is attributable to the neglect or default of the 

statutory undertaker, its officers, servants, contractors or agents; and 
(b) any authorised works and/or any other works authorised by this Part of this Schedule carried out 

by the statutory undertaker as an assignee, transferee or lessee of the undertaker with the benefit 
of the Order pursuant to section 156 of the Planning Act 2008 or article Error! Reference 
source not found. (consent to transfer benefit of order) subject to the proviso that once such 
works become apparatus (“new apparatus”), any authorised works yet to be executed and not 



falling within this paragraph 11(3)(b)12(3)(b) will be subject to the full terms of this Part of this 
Schedule including this paragraph 1112. 

(4) The statutory undertaker must give the undertaker reasonable written notice of any such third party 
claim or demand and no settlement or compromise must, unless payment is required in connection with a 
statutory compensation scheme, be made without first consulting the undertaker and taking into account 
undertaker’s representations. 

Enactments and agreements 

13.12. Save to the extent provided for to the contrary elsewhere in this Part of this Schedule or by 
agreement in writing between the statutory undertaker and the undertaker, nothing in this Part of this 
Schedule shall affect the provisions of any enactment or agreement regulating the relations between the 
undertaker and the statutory undertaker in respect of any apparatus laid or erected in land belonging to the 
undertaker on the date on which this Order is made. 

Co-operation 

14.13.—(1) Where in consequence of the proposed construction of any of the authorised development, 
the undertaker or the statutory undertaker requires the removal of apparatus under paragraph 7(2) or the 
statutory undertaker makes requirements for the protection or alteration of apparatus under paragraphs 89 
or 910 the undertaker shall use its best endeavours to co-ordinate the execution of the works in the 
interests of safety and the efficient and economic execution of the authorised development and taking into 
account the need to ensure the safe and efficient operation of the statutory undertaker’s undertaking and 
the statutory undertaker shall use its best endeavours to co-operate with the undertaker for that purpose. 
(2) For the avoidance of doubt whenever the statutory undertaker’s consent, agreement or approval to is 

required in relation to plans, documents or other information submitted by the undertaker or the taking of 
action by the statutory undertaker, it must not be unreasonably withheld or delayed. 

Access 

15.14. If in consequence of the powers granted under this Order the access to any apparatus is 
materially obstructed, the undertaker must provide such alternative means of access to such apparatus as 
will enable the statutory undertaker to maintain or use the apparatus no less effectively than was possible 
before such obstruction. 

Arbitration 

16.15. Any difference or dispute arising between the undertaker and the statutory undertaker under this 
Part of this Schedule must, unless otherwise agreed in writing between the undertaker and the statutory 
undertaker, be determined by arbitration in accordance with article 35 (arbitration). 

Approval Process 

17.16. When submitting the plans to the statutory undertaker for approval under paragraph 18 or 
paragraph 89 the undertaker must send the plans to the statutory undertaker in hard copy by recorded post 
and by email to such address as the statutory undertaker may notify the undertaker in writing from time to 
time and clearly bearing the name of the project and contact details for responses, unless otherwise 
agreed with the statutory undertaker. 
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