Response to the Examining Authority’s
second written questions and requests for information
from the
Royal Society for the Protection of Birds
Submitted for Deadline V
6th October 2016
Planning Act 2008 (as amended)
In the matter of:
Application by East Anglia THREE Limited for an
Order Granting Development Consent for the
East Anglia THREE Offshore Wind Farm
Planning Inspectorate Ref: EN010056
Registration Identification Ref: 10032142

1

ECO

Ecology offshore - ornithology

ECO12

Royal Society for
the Protection of
Birds (RSPB)

In response to the ExA’s First Written Questions (FWQ) [REP3-002, question EC03 – impacts of the
project alone] a paper by Green et al, Lack of sound science in assessing wind farm impacts on seabirds
is referenced. Please could the RSPB supply to the ExA a copy of this paper?

The RSPB
response
RSPB

Please find the Green et al (2016) paper in Appendix 1.

ECO13

ECO14

In its comments on responses to the ExA’s FWQ [REP3-002], the RSPB notes that the approach of using
any Biologically Defined Minimum Population Scales population for Population Viability Analysis (PVA) is
novel, and requires greater explanation and consideration. Is the RSPB now satisfied that the Applicant
has provided sufficient explanation and, if not, what further information does RSPB require?

The RSPB
response

The RSPB agrees with Natural England; as an approach it is valid, but more work is required to
determine whether it is the best approach for future assessment.

RSPB

In its comments on responses to the ExA’s FWQ [REP3-002], RSPB recommended changes to the
Collision Risk Model (CRM) assessment approach for gannet, to which the Applicant responded [REP3005]. Does RSPB have any outstanding concerns?

The RSPB
response

The RSPB’s concerns regarding significance of cumulative and in-combination impacts on gannet,
kittiwake and great black-backed gull have been reduced as a result of a commitment from the
Applicant to raise the height of the turbines by 2m over 70% of the East Anglia THREE site (see our
recalculations of potential collision risk in Appendix 2 below). This, in combination with the reduction in
turbine numbers for the consented East Anglia ONE site, has reduced the contribution from the project
and the East Anglia zone to projected collision mortality to an extent such that we do not consider that
further engagement from us regarding this project is required. This position is subject to the satisfactory
resolution of our query raised in response to ECO17 (see below) regarding legal certainty of the
reduction in turbine numbers for East Anglia ONE, and subject to the increase in turbine height for East
Anglia THREE being secured through an appropriate condition within the DCO. We are currently engaged
in discussions regarding these matters with the Applicant. In addition, the RSPB reserves the right to
add to and/or amend its position in light of any changes to position or new information submitted by the
Applicant.
The RSPB does have residual concerns about some approaches and scientific procedures used in the
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assessment of impacts by EATL. The RSPB has explained these within our Written Representations
[REP2-024] but they are summarised below, in order to outline the procedures which should be used in
order to provide confidence to the Examining Authority both in this case, and in future cases.
We recommend the following with regard to the assessment approach (for this and future projects):
• use of the 98% AR for gannet during the breeding season CRM due to the lack of available
evidence for a 98.9% AR relating to breeding birds.
• the assessment should be based on the standard breeding season, as the migration-free breeding
season may exclude some birds establishing nest sites and fledging at the beginning and end of
the breeding season respectively. Attribution of birds to breeding and migration may be required
in these crossover months.
• use of the most precautionary Band Option for the CRM (Option 1 or 2) in the absence of any
biologically meaningful reason to prefer one over the other.
• use of PVA (rather than PBR) to assess impacts on populations. We support Natural England’s
position that PBR is not suitable for use in the assessment of mortality effects of windfarms on
any species.
• use of density independent outputs from the PVA. We support Natural England’s position that
there is a lack of evidence as to the strength and form of any density dependence operating on
these populations, hence density independent outputs should be used.
ECO15

RSPB

The Applicant has submitted a PVA for great black-backed gull [REP3-005]. Does this address the
RSPB’s concerns?

The RSPB
response

The RSPB welcomes the PVA carried out by MacArthur Green for the Applicant for great black-backed
gulls. Using the RSPB and NE preferred metric, the counterfactual of population size for a density
independent model, this shows that the mortality attributed to East Anglia THREE alone is not sufficient,
in the context of the UK North Sea biologically defined minimum population scale, to raise concern. We
would, however note the following:
We do not accept the arguments for including compensatory density dependence put forward by the
authors. In addition to the reasons given at length during previous submissions to this and other
offshore windfarm Examinations, are those published and peer-reviewed in Green et al., 2016 (please
see Appendix 1 attached below), and subsequently agreed with in the review of those arguments by the
BTO (Cook and Robinson, 2015). These arguments are not that density dependence does not exist,
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rather that we do not have the means to accurately quantify the strength and form of it in a biologically
meaningful way in order to incorporate it into PVA, and the manner in which the authors have done this
for this PVA report is essentially arbitrary. Furthermore, as acknowledged by the authors, very little is
known about the demographic processes of greater black-backed gull populations. This is important to
acknowledge because, density dependence is not always compensatory, as implied by the authors, but
can also be depensatory, slowing the rate of population growth at lower population densities. In other
words, a population decline arising from an offshore wind farm could have larger consequences on the
population than are predicted by the compensatory density dependent or even density independent
models. Horswill and Robinson (2015) identified depensation occurring in three gull species (blacklegged kittiwake, black-headed gull and herring gull). As such it would be very wrong to simply assume
that density independent outputs are “highly precautionary”, given the large uncertainties as to how
density dependence would act on the North Sea population, rather they are the most sensible to use for
assessment.
The modelling suggests that cumulative mortality arising from wind farms could cause a population
reduction of 21% after 25 years. The RSPB does not accept the assertion of the authors of this PVA
report that a population reduction of 21% “would not be considered unsustainable”. This would be
unacceptable, however as a consequence of the changes in turbine dimensions for East Anglia THREE
and the reduction in turbine numbers for East Anglia ONE, the RSPB accept this mortality will be
reduced to previously consented levels and that the contribution to this population reduction attributable
to the project and the East Anglia zone is of a level that minimizes our concerns for this Application.
ECO16

RSPB

Natural England takes the view that although a significant cumulative effect on the kittiwake population
is likely, the contribution from the project is so small as to not alter the significance of the overall
cumulative mortality figure. Does the RSPB agree with this position? If not, please explain.

The RSPB
response

As stated above for gannet, the RSPB’s concerns have been reduced by the Applicant’s commitment to
raise draft height by 2m across 70% of the windfarm site. This, along with the reduction in turbine
numbers for the East Anglia ONE project, reduces the contribution of the project and the East Anglia
zone to in-combination and cumulative collision risk to kittiwake (please see Appendix 2 below) such
that we do not feel it necessary to make further representations on these issues (subject to inclusion of
a suitable DCO condition to secure the increase in turbine height for East Anglia THREE and legal
certainty regarding the turbine reduction for East Anglia ONE). Again as stated above, we reserve the
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right to add to and/or amend our position in light of any changes to position or new information
submitted by the Applicant.
ECO17

HRA

HRA11

HRA15

Applicant

The Applicant’s collision risk update [REP4-011] is calculated on the basis of EA ONE being reduced to
102 turbines. The ExA notes that the non-material change consented by the Secretary of State decision
reduces the consented EA ONE turbine number to 150. The Applicant is requested to provide an
updated CRM which is calculated on the basis that EA ONE includes 150 turbines.

The RSPB
response

From our reading of the East Anglia ONE Offshore Windfarm (Corrections and Amendments) Order
2016, it appears that the developer must submit a notification to the Secretary of State informing him
of whether the option to build a HVDC windfarm of up to 1200MW and 240 turbines or an HVAC
windfarm of up to 750MW and 150 turbines has been chosen. We understand that the developer has
now submitted a notification of their intention to build the HVAC option to a capacity of 714MW using
102 turbines. We therefore request clarification regarding whether this further reduction to 714MW and
102 turbines has been legally secured, or whether the option to build up to a capacity of 750MW with
150 turbines remains.

Habitats Regulations Assessment

RSPB, Applicant

In the SoCG with the Applicant [REP2-049] the RSPB, using its preferred parameters, calculates that for
Flamborough and Filey Coast pSPA gannet, the in-combination collision risk from EA3 is 11% of the
population, which it does not consider a small contribution. The RSPB states that mortality could be
significantly reduced through an increase in draft height, and that it is in discussion with the Applicant.
Can the parties provide an update on these discussions and whether the issue can be resolved?

The RSPB
response

The RSPB has had continued and constructive dialogue with the Applicant and welcome their
commitment to increase draught height by 2m across 70% of the windfarm site. We are currently in
discussion with the Applicant regarding a suitable condition to be included in the DCO to secure this
increase. As explained above, this, along with the reduced number of turbines for East Anglia ONE
(subject to legal certainty), reduces our concerns around collision risk impacts.

RSPB

NE takes the view that although an adverse effect on the kittiwake population of the Flamborough and
Filey Coast pSPA and Flamborough Head and Bempton Cliffs SPA due to in-combination collision
mortality cannot be ruled out, the EA THREE contribution is so small as to not materially alter the
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significance or the likelihood of an adverse effect on the integrity of the SPA. Does the RSPB agree with
this position?
The RSPB
response

Please see our response to ECO16.
However, the RSPB is concerned by Natural England’s Written Submission of the Oral Answers provided
to questions at the Issue Specific Hearing (ISH) on Environmental Matters, Wednesday 7th September
2016 as set out in paragraphs 1.27 to 1.29 of its Deadline 4 submission namely –
“1.27 Q. Is there a remaining scientific doubt as to whether the project could have a material effect
on the in-combination total and therefore a LSE in-combination? Would it help if NE caveated the incombination impact with ‘but it is not EA3 contingent’?
1.28 NE advises while there is uncertainty and we haven’t ruled out the in-combination effect, we are confident
that further modelling would not change any conclusions. NE are confident that the project alone does not have
an impact, but equally the contribution to the in-combination total which EA3 makes is so small that it won’t
make a material difference. NE further advises that the uncertainty around in-combination impacts is driven by
other projects potentially exceeding the threshold. NE is not saying there is no issue, just the figures for EA3
are not sufficiently high to give initial concern and the potential impacts must be considered in the wider
context of other projects in-combination.
1.29 For additional clarity NE advises that whilst the precautionary principle is a key component of the Habitats
Regulations, there is also a risk in that it can become over precautionary. Five years ago this became an issue
when the directive and regulations were seen as a block to economic growth. The Habitat Regulations review
was commissioned to ensure that this was not an issue. The review fundamentally concluded that the directive,
regulations and methods for implementation were appropriate, but in some respects the precautionary principle
was over precautionary. As a result the recommendation was for the additional principle of proportionality. The
advice around the avoidance of any scientific doubt in this case is precautionary, but by recognising that the
possible impact of EA3 is so small (immaterial) that the impact of EA3 in-combination should be considered
proportionally.”

As NE recognises in paragraph 1.28, set out above, there is still much uncertainty around possible
impacts to the SPA and its species and modelling has to be used as part of the assessment process due
to the lack of empirical data. Therefore to suggest that the precautionary principle should be considered
with the proportionality principle, in our view is not appropriate.
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Within its marine advice JNCC explains that: [1]
“The Precautionary Principle is one of the key elements for policy decisions concerning environmental protection
and management. It is applied in the circumstances where there are reasonable grounds for concern that an
activity is, or could, cause harm but where there is uncertainty about the probability of the risk and the degree
of harm.
The Precautionary Principle has been endorsed internationally on many occasions. At the Earth Summit meeting
at Rio in 1992, World leaders agreed Agenda 21, which advocated the widespread application of the
Precautionary Principle in the following terms:
'In order to protect the environment, the precautionary approach shall be widely applied by States according to
their capabilities. Where there are threats of serious or irreversible damage, lack of full scientific certainty shall
not be used as a reason for postponing cost-effective measures to prevent environmental degradation.'
(Principle 15)”

Although Defra’s Habitats Regulations Review [2] does include a reference to proportionality what it
actually states is
“Improving the quality, quantity and sharing of data
6. The Government is determined to improve the quantity and quality of data on protected sites and species.
We are also keen to ensure proportionality in the standard of evidence required, as uncertainties and gaps in
evidence, particularly in the marine environment, lead to slow and/or overly precautionary decisions by
regulators. To do this, we will:
• Introduce by September 2012 a new process for agreeing upfront evidence requirements for the ‘top 40’,
and other nationally significant, infrastructure projects.
• Establish by July 2012 a Habitats and Wild Birds Directives Marine Evidence Group to address marine data
sharing issues, evidence gaps and ways of improving post construction monitoring.
• Consult by November 2012 (to be finalised by March 2013) on new consistent standards on the acceptable
range and quality of evidence needed to enable statutory bodes to provide their advice.
• Facilitate by December 2012 agreement by all parties on a practical plan to share more widely
[1]
[2]

http://jncc.defra.gov.uk/default.aspx?page=2519

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/69513/pb13724-habitats-review-report.pdf
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environmental data, while recognising the need to respect commercial sensitivities.
• Work closely with environmental NGOs and others to improve existing surveillance of protected species
and pilot new approaches.“

Thus recognising the lack of empirical data particularly in the marine environment but only introducing
proportionality in relation to the quantity and quality of the data required, NOT in relation to how the
required precautionary principle, in light of the lack of robust empirical data, should be applied.
In our view the precautionary principle is a proportionate response in light of the lack of empirical data.
As certainty over potential impacts increases the need to apply the principle will of course reduce.
Therefore at present, particularly for offshore windfarms it is crucial that this principle is applied without
any caveats.
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Appendix 2 Set out in the tables below are the East Anglia THREE cumulative
collisions for gannet and kittiwake including the newly proposed changes to the
turbine height – these are shaded with the Applicant’s preferred parameters in
red and the RSPB preferred parameters in green.
Gannet
Model option

Avoidance Rate

Turbine dimensions

Std breeding
(Mar-Aug)

Mig-free
breeding
(May-Jul)

Annual
(using std
breeding
AR)

Option 1

98.9%

22-176m

12

7

56

Option 1

98.9%

70% 24-178m, 30%
22-176m

Option 2

98% breeding
(98.9% nonbreeding)

22-176m

31

16

93

Option 2

98% breeding
(98.9% nonbreeding)

70% 24-178m, 30%
22-176m

27

14

81

Option 2

98% breeding
(98.9% nonbreeding)

25-179m

23

12

68

Option 2

98% breeding
(98.9% nonbreeding)

27-181m

18

10

56

Option 2

98% breeding
(98.9% nonbreeding)

32-186m

12

6

34

16

49

Kittiwake
Model
option

Avoidance
Rate

Turbine
dimensions

Std breeding
(Mar-Aug)

Mig-free
breeding (MayJul)

Annual

Option 1

98.9%

22-176m

20

8

146

Option 1

98.9%

70% 24178m, 30%
22-176m

Option 2

98.9%

22-176m

23

9

170

Option 2

98.9%

70% 24178m, 30%
22-176m

20

8

149

Option 2

98.9%

25-179m

17

7

128

Option 2

98.9%

27-181m

14

6

105

Option 2

98.9%

32-186m

8

3

65

112
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