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Dear Sirs,
Our ref: 10031157
Please find attached our response to the latest request for comments. This is in addition to the out of round
response we have previously submitted, but which I attach again here.
Kind regards,
Eleanor
Eleanor Stone
Marine Planning Officer
Tel: 01507 526667
Banovallum House
Manor House Street
Horncastle
Lincolnshire
LN9 5HF

@wildlifetrusts

  wildlifetrusts

  TheWildlifeTrusts

  wildlifetrusts

The Wildlife Trusts, The Kiln, Waterside, Mather Road, Newark, Nottinghamshire NG24 1WT
Registered Charity no 207238. wildlifetrusts.org

From: Hornsea2 [mailto:Hornsea2@pins.gsi.gov.uk]
Sent: 26 May 2016 16:49
To: Eleanor Stone
Subject: Hornsea 2 EN010053

Dear Sir/Madam,
APPLICATION BY SMART WIND LIMITED FOR AN ORDER GRANTING
DEVELOPMENT CONSENT FOR THE HORNSEA OFFSHORE WIND FARM (ZONE 4) –
PROJECT TWO (EN010053)
Your reference: 10031157
Please follow the links below to view the two letters from the Department of Energy and
Climate Change
http://infrastructure.planninginspectorate.gov.uk/document/3900536
http://infrastructure.planninginspectorate.gov.uk/document/3900757
If a link does not open automatically, please cut and paste it into your browser.

Yours faithfully,

Hornsea Offshore Wind Farm (Zone 4) - Project Two Case Team
The Planning Inspectorate
Temple Quay House
Bristol
BS1 6PN
Email: Hornsea2@pins.gsi.gov.uk
Helpline: 0303 444 5000
Web: www.planningportal.gov.uk/planninginspectorate (Planning Inspectorate casework
and appeals)

Web: www.planningportal.gov.uk/infrastructure (Planning Inspectorate's National
Infrastructure Planning portal)

Advice may be given about applying for an order granting development consent or making
representations about an application (or a proposed application). This communication does not
however constitute legal advice upon which you can rely and you should obtain your own legal advice
and professional advice as required.

A record of the advice which is provided will be recorded on the Planning
Inspectorate website together with the name of the person or organisation who
asked for the advice. The privacy of any other personal information will be
protected in accordance with our Information Charter which you should view before
sending information to the Planning Inspectorate.

**********************************************************************
Correspondents should note that all communications to or from the Planning Inspectorate
may be automatically logged, monitored and/or recorded for lawful purposes.
This email and any files transmitted with it are confidential and intended solely for
the use of the individual or entity to whom they are addressed. If you have received
this email in error please notify the system manager.
This footnote also confirms that this email message has been scanned by Websense Email
Security Gateway for the presence of computer viruses.
**********************************************************************

______________________________________________________________________
This email has been scanned by the Symantec Email Security.cloud service.
For more information please visit http://www.symanteccloud.com
______________________________________________________________________

ENGLAND
The Wildlife Trusts

Giles Scott
DECC, 3 Whitehall Place
London SW1A 2AW
BY EMAIL
14th June 2016
Dear Giles,
Planning Act 2008 and the Infrastructure Planning (Examination Procedure)
Rules 2010 - Application by SMart Wind Limited for an Order Granting
Development Consent for the Hornsea Offshore Wind Farm (Zone 4) – Project 2

The Kiln
Waterside
Mather Road
Newark
Nottinghamshire
NG24 1WT
Tel (01636) 677711
Fax (01636) 670001
Email
info@wildlifetrusts.org
Website
www.wildlifetrusts.org

Our ref: 10031157
In addition to our comments submitted in our letter dated 26 th May 2016 we
would like to submit the following, to clarify our position on the harbour porpoise
pSAC matter. The key consideration is the impact on harbour porpoise from
underwater construction noise and whether this could cause an adverse effect on
site integrity (AEOI) by compromising the draft conservation objective of ‘there is
no significant disturbance of the species’ and, to a lesser extent ‘the species is a
viable component of the site’.
Project Alone
We believe that it is not possible to conclude, beyond reasonable scientific doubt,
that there will be no AEOI from the project alone. This is based on a number of
factors:




The Applicant’s original Environmental Statement (ES) concluded that
there would be a ‘moderate adverse’ disturbance impact on harbour
porpoise from the project alone. This is significant in EIA terms and we
therefore think it unlikely that it would not also be significant in HRA
terms, given the degree of overlap of the project with the pSAC. During
Examination we expressed concern about this impact and believe that
further mitigation will be required, even before considering the impact to
the pSAC. The Applicant disagreed that further mitigation was necessary,
as they believed that there would be no long term detrimental impact to
the Management Unit population. Again, we disagreed that this
conclusion could be reached with any degree of certainty.
Nevertheless, the requirements for appropriate assessment go further
than ascertaining whether there would be a long term impact on the
whole Management Unit population; it must also consider the impact on
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the site level population and this is supported by case law. We therefore do not believe
that to judge whether there is a risk to site integrity solely by considering the area of
habitat that would be affected is not correct and that there also needs to be
consideration of the numbers of animals that could be affected, based on the site
specific nature of the species density.


We also do not agree, for the purposes of an appropriate assessment, with putting an
arbitrary threshold on what that level of impacted habitat chould be. The text of the
Directive, jurisprudence of the European Court of Justice and Commission Guidance
suggest that one-size-fits-all thresholds are not appropriate. Indeed there is case law
which demonstrates that damage to very small areas of habitat and hence displacement
of a protected feature species would cause an AEOI of an SPA (e.g. Commission v Spain,
C-404/09). Therefore we do not agree with the Applicant that because the affected area
would move over the course of the piling window, the area is small enough that there
would be no AEOI.



The Applicant also states that the piling activities are temporary in nature. Case law also
supports that a disturbance impact can be temporary and still be considered an AEOI
(Commission v Italy (‘Santa Caterina’) [2007] ECR I-7495). Furthermore, we are
uncomfortable with describing the impact as temporary; although the actual piling will
have a maximum duration of 1.32 years, the impact should be considered to be over the
whole five year construction window, as return time post piling is not well understood
and there is likely to be repeated disturbance over this entire period. In the Applicant’s
ES they also accept that porpoise numbers are not expected to return to baseline until
the cessation of all piling. Five years is significant in the context of a harbour porpoise
lifespan; there is potential that a generation of individuals could be impacted.



In order to be able to conclude no AEOI, there can be no scientific doubt. We assert that
there are considerable levels of uncertainty around many aspects of any assessment of
the impacts of noise on harbour porpoise, to the extent that a conclusion of no AEOI
could not be reached beyond reasonable doubt. We set out our key reasons below:
o High levels of uncertainty as to the impact on individuals’ fitness as a result of
displacement. A recent paper analysing foraging rates in harbour porpoise found
that they feed almost continuously to meet energy needs and are therefore
highly sensitive to disturbance1. Given the importance of the Hornsea zone and
the pSAC for harbour porpoise, most likely due to being prime foraging areas,
displacement from the area could be very significant.
o There is also uncertainty around the response times after the cessation of piling.
In many wind farm monitoring studies porpoise have returned relatively quickly.
However in one case abundance had not returned to pre-construction levels 10
years post construction2. All previous studies have come from smaller arrays

1

Wisniewska et al., Ultra-High Foraging Rates of Harbor Porpoises Make Them Vulnerable to Anthropogenic
Disturbance, Current Biology (2016), http://dx.doi.org/10.1016/j.cub.2016.03.069
2
Teilmann & Carstensen (2012): Negative long term effects on harbour porpoises from a large scale offshore wind
farm in the Baltic: evidence of slow recovery. Environmental Research Letters, 7(4):pp10.
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with smaller turbines (and hammer energies) than would potentially be used in
the Hornsea 2 project. Therefore results are not directly comparable and there
remains considerable uncertainty as to if or how long it would take porpoises to
return. The potential for a greater significant impact on the site integrity and
failure to comply with the ‘viable component of the site’ conservation objective
must be considered.
o As previously submitted, it is widely accepted that there is high uncertainty as to
the population consequences of disturbance of harbour porpoise. This should be
considered not only as part of the HRA (project alone and in combination) but
also for any future European Protected Species license application.
o It can also be argued that there is a lack of baseline evidence as to the numbers
of animals the pSAC supports, the distribution within the site and the nature of
how animals use the site. Case law supports that an appropriate assessment
cannot conclue no AEOI where information and reliable data as to the feature
are lacking (Commission v Greece, C-43/10).
In combination
We believe that it is also not possible to conclude beyond reasonable doubt that the project, in
combination with other planned wind farm developments, will have no AEOI of the pSAC. We
stand by our previous submissions in this matter and make the following additional comments:


The Applicant repeatedly calls the potential build out and overlap of current projects
‘wholly unrealistic’. Whilst there is uncertainty as to the amount of potential
construction at any one time, an appropriate assessment has to be carried out on the
best available evidence at the time. At present, this is the realistic worst case scenarios
set out in the ES’s of the various projects being considered in combination. As such, a
conclusion on effect on site integrity has to be made using these scenarios.



The Applicant also only considers the direct temporal overlap of construction times.
However we believe there needs to be a longer term consideration of the in
combination impacts on the site, given that there will be multiple construction periods
over the coming years and this could have longer term impacts than just during any
direct overlap.



We do not believe that the Applicant has provided evidence which shows, beyond a
reasonable doubt, that multiple projects could come forward at the same time without
causing an AEOI.

Mitigation
As stated above, we believe that, with the current secured mitigation, it is not possible to
conclude that there will be no AEOI from either the project alone or in combination with other
wind farm developments. If driven or part driven foundations are to be used, further mitigation
should be secured within the DMLs. Some of the mitigation measures suggested by the SNCBs
are currently technically viable, for example seasonal restrictions on piling or scheduling of
3

piling. However we believe that, on their own, these will not be sufficient to be able to
conclude no AEOI. There is therefore a reliance on possible mitigation measures, which are not
currently technically viable or may not be technically feasible in the Hornsea 2 site (for example
suction buckets, bubble curtains or vibro piling). We do not believe it is acceptable to rely on
mitigation which is currently not available and has no guarantee of being available at the time
of construction, in order to conclude no AEOI. We are also concerned about deferring the
mitigation requirements to a post consent process, which is not open to scrutiny by interested
parties to the application.
In conclusion, it is our assertion that it is not possible to conclude no AEOI for either the project
alone or in combination with other plans or projects. If authorisation is not to be refused on
these grounds, guaranteed mitigation measures need to be provided for within the DCO. If a
guarantee of mitigation to reduce the impact on harbour porpoise to an acceptable level
cannot be achieved, driven or part driven foundations should not be authorised.
Thank you for your consideration of our submission.
Regards,

Joan Edwards
Head of Living Seas
The Wildlife Trusts
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Giles Scott
DECC, 3 Whitehall Place
London SW1A 2AW
BY EMAIL
26th May 2016
Dear Giles,
Planning Act 2008 and the Infrastructure Planning (Examination Procedure)
Rules 2010 - Application by SMart Wind Limited for an Order Granting
Development Consent for the Hornsea Offshore Wind Farm (Zone 4) – Project 2

The Kiln
Waterside
Mather Road
Newark
Nottinghamshire
NG24 1WT
Tel (01636) 677711
Fax (01636) 670001
Email
info@wildlifetrusts.org
Website
www.wildlifetrusts.org

Our ref: 10031157
Further to the latest submission from the Applicant, in which our previous
response is referenced, we would like to clarify one of the points raised. The
Applicant states that in our previous response we suggest ‘that the Applicant is
advocating that the Secretary of State’s Appropriate Assessment be deferred
until post consent.’ We did not intend to suggest that the Applicant was
advocating deferring the Appropriate Assessment until post consent; instead we
are suggesting that by deferring the securing of mitigation till post consent, there
is a risk that adverse effect on site integrity would not be correctly determined at
the time of the consent decision.
We note in this further submission the Applicant provides further details about
the potential overlap with other wind farm developments for an in-combination
assessment. Whilst this further information is welcomed, we do not agree that
the Applicant’s proposed new condition goes far enough to secure the mitigation
that may be required should pile driving be used. This is in relation not only to
the in-combination effects, but also the Project alone effects, where we do not
agree that it can be concluded with any degree of certainty that there would be
no adverse effect on integrity. As such, we believe there is a need to better
secure further mitigation in the DMLs.
The proposed new condition suggested by Natural England and JNCC goes a lot
further to secure this, by listing the specific mitigation options that may be
required. However, we still have concerns that this does not actually guarantee
the use of any of these mitigation measures. Without a guarantee of mitigation if
pile driving is to be used, we do not believe that no adverse effect on integrity
can be concluded.
In particular we are concerned with the phrase ‘following an assessment of their
viability and efficacy’; does viability and efficacy refer only to technical feasibility
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and ecological efficacy or would it also consider economic viability? For example, a mitigation
option could become available which would be efficacious, but the Applicant may assert that it
is not economically viable; would it therefore be discounted as a mitigation option? It also
leaves uncertainty as to what level of mitigation would be required to bring the impacts down
to acceptable levels, both for the Project alone and in-combination.
Furthermore, there is no mechanism for ensuring no adverse effect on integrity if no mitigation
measures are considered to be viable or efficacious. We appreciate that better mitigation
measures may be available by the time of construction and, as such, the exact details can be
determined post consent; however, there is no guarantee that this will be the case and, if at
that time there are no suitable mitigation measures, we think there needs to be a further
caveat in the condition that pile driving could not be used.
Given the above, we believe that in order to be able to conclude no adverse effect on integrity
on the harbour porpoise pSAC at the time of a consent decision (without prejudice to what that
decision may ultimately be), there needs to be a guarantee of secured mitigation or the
removal of the pile driving option in the event that no mitigation is available.
Regards,

Joan Edwards
Head of Living Seas
The Wildlife Trusts
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