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1.

Overview

1.1

In response to the Examining Authority’s (“Ex. A”) letter of 7 December 2015
(the “Rule 17 Letter”), which set Deadline VIII for the Hornsea Offshore Wind
Farm Project Two application (Application Reference: EN010053) (“the
Project”), the Applicant has prepared the following response (the “Response”).
Response to the Rule 17 Letter

2.
2.1

3.
3.1

3.2

3.3

4.
4.1

The Rule 17 Letter contained four specific questions by the Ex. A, three of
which were directed to the Applicant (with question two being directed to
Natural England). Although the deadline for the responses to these questions
was set at 13 December 2015 (“Deadline VIII”), the Applicant provided its
response to these questions at Part 2 of its response to Deadline VII to
provide the Ex. A and any Interested Parties with as much time as possible to
consider the information. Accordingly, the Applicant does not propose to
comment further on the Rule 17 Letter within this Response (save as to
comment on any of the Interested Parties’ responses to the questions, as
elaborated upon further below).
Response to the Interested Parties’ Submissions to Deadline VII
The Applicant notes that the following parties submitted responses to
Deadline VII:
3.1.1 VPI Immingham LLP (“VPI”);
3.1.2 ConocoPhillips (U.K.) Limited (“ConocoPhillips”);
3.1.3 Whale and Dolphin Conservation (“WDC”);
3.1.4 The Wildlife Trust (“TWT”);
3.1.5 The Marine Management Organisation (“MMO”);
3.1.6 The Crown Estate (“TCE”);
3.1.7 E.ON E&P UK Limited (“E.ON E&P”);
3.1.8 Natural England;
3.1.9 The Royal Society for the Protection of Birds (“RSPB”); and
3.1.10 East Lindsey District Council (“ELDC”).
The Applicant has provided its position on a number of the points raised within
these submissions previously during the examination of the Project. However,
the Applicant has provided further responses to certain of the points raised
within these submissions where considered helpful and/or necessary below.
For the avoidance of doubt, in each case the Applicant submits that the
positions which it has previously set out on the topics raised within these
submissions remain valid and should be preferred to any contrary arguments
advanced by the Interested Parties.
Response to VPI’s submission to Deadline VII
The Applicant notes VPI submitted two separate responses to Deadline VII,
with the latter of the two responses being submitted after the deadline, but
accepted into the examination at the discretion of the Ex. A. VPI confirmed in
this latter submission (dated 10 December 2015) that “in respect of any
representations made in respect of the DCO Application prior to (today’s
date), VPI withdraws all representations and does not object to the
Application.”
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4.2

5.
5.1

The Applicant confirms this withdrawal was reached on the basis of a private
commercial agreement between the Parties and acceptance of the Protective
Provisions included for VPI’s benefit at Part 8 of Schedule L to the draft DCO.
To confirm, no amendment is required to the Protective Provisions in view of
the agreement reached between the parties.
Response to ConocoPhillips’ submission to Deadline VII

The Applicant notes ConocoPhillips’ response to Deadline VII is consistent
with the Applicant’s response to Question 6 of the Rule 17 Letter dated 26
November 2015 (submitted at Part 1 of the Applicant’s response to Deadline
VII). In particular the Applicant notes ConocoPhillips’ confirmed the withdrawal
of their representations to the Project subject to the inclusion of a new
requirement to safeguard ConocoPhillips’ interests. The Applicant confirmed
in its response that this new requirement was included at Requirement 27 of
Version 8 of the draft DCO. Further, the Applicant also notes ConocoPhillips
confirmed they were satisfied with the Protective Provisions included for their
benefit at Part 10 of Schedule L of the draft DCO.
6.
Response to WDC’s submission to Deadline VII
6.1
The Applicant has considered WDC’s response at Deadline VII and would like
to clarify the following points. For ease of cross-reference, the Applicant has
adopted the same structure/headings to WDC’s submission.
The Applicant’s addendum to its Habitat Regulation Assessment (HRA), in relation to
consideration of the dSAC is not able to conclude ‘no adverse impact on integrity
6.2
The Applicant notes WDC is in support of TWT’s opinion that it cannot
conclude there will be no adverse effect on the southern North Sea draft
Special Area of Conservation (dSAC). The Applicant refers the Ex. A to its
response on this matter at Appendix B at Deadline VI. In particular, the
Applicant refers the Ex. A to the following statement: “until the conservation
objectives are published and the detailed population information identified for
the site, the current approach remains the most robust and accurate
assessment of the potential for Likely Significant Effect (LSE) on the Project
alone and in combination”. The Applicant would also refer to its response to
Question 11 of the Rule 17 Letter dated 26 November 2015 (submitted at Part
1 of its response to Deadline VII), where the Applicant confirmed that the
Applicant had reached its conclusion of no adverse effect on the basis of
following an analogous approach to that undertaken by DECC for Dogger
Bank Teesside A&B and in the Tidal Lagoon Swansea Bay project. The
Applicant also noted within this response that Natural England have agreed
this is the most appropriate approach to the assessment at this stage of the
Project (as reflected within Section C of Natural England’s submission to
Deadline V).
6.3
The Applicant maintains its previous submissions on this issue.
It is fundamentally incorrect to assess the effect on site integrity by predicting
whether the impact will affect the whole North Sea population
6.4
The Applicant notes WDC is in support of TWT’s opinion that it is incorrect to
assess the effect on site integrity by predicting whether the impact will affect
the whole North Sea population. In addition to its comments above in relation
to the basis for the Applicant’s approach to the assessment, the Applicant
would also refer the Ex. A to its response on this matter to TWT at Appendix B
of Deadline VI. In particular, the Applicant refers the Ex. A to the following
statement: “it is the intention that should the conservation objectives,
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management measures, reference population and site boundary be published
in the future the Applicant will consult with Natural England to determine
whether any additional information is required to inform any Appropriate
Assessment.”
6.5
The Applicant maintains its previous submissions on this issue.
There is enough doubt and uncertainty as to the population consequences of
disturbance at either a site or population level.
6.6
The Applicant refers the Ex. A to its response to EOMM26 at Deadline IV,
which, in regard to the absence of information regarding the conservation
objectives, boundary and management measures of the dSAC, states that “in
the absence of such information, the Applicant considers that it would be
feasible to undertake an assessment that is in line with the approach taken by
DECC for the Dogger Teesside A and B application. The Applicant has
discussed this approach with Natural England and they are broadly content
with the proposed approach [...]”. The Applicant also refers the Ex. A to its
response in Appendix B at Deadline VI and to its response to Question 11 of
Part 1 of the response to Deadline VII, which provides a full response to the
issues raised here.
6.7
The Applicant maintains its previous submissions on this issue.
That a high level of impact would result from the scenario of pile driving, with no
guaranteed mitigation of reduction of noise at source
6.8
The Applicant has already responded to these points, which were raised by
WDC previously in their Written Representations at Deadline I, at Appendix F
of the Applicant’s Response to Deadline II and within paragraph 4 of its
response to Question 11 at Part 1 of its response to Deadline VII. The
Applicant also refers the Ex. A to the Summary of Oral Case (Appendix J of
the Applicant’s response at Deadline III), which outlines the Applicant’s
position on mitigation.
6.9
The Applicant’s position on mitigation remains unchanged and therefore
maintains its previous submissions on this matter.
7.
Response to TWT’s submission to Deadline VII
7.1

The Applicant has considered TWT’s response at Deadline VII and would like
to clarify the following points. For ease of cross-reference, the Applicant has
adopted the same structure/headings to TWT’s submission.
JNCC draft guidelines on threshold
7.2
The Applicant acknowledges TWT’s comments regarding the JNCC
thresholds. However, the Applicant would like to make clear to the Ex. A that it
has not applied thresholds, either in the assessments presented in Volume 2,
Chapter 4: Marine Mammals of the ES (Doc ref No 7.2.4) or the shadow HRA
for the southern North Sea draft Special Area of Conservation (dSAC)
(presented at Appendix Q of the Applicant’s response at Deadline IV), for the
very reason that there is uncertainty in the application of such thresholds
since they are untested and arbitrary (see the Applicant’s response to TWT at
Appendix B of Deadline VI for a more detailed response). The Applicant has
made the predictions on population level effects within Volume 2, Chapter 4 of
the ES and in Appendix Q of the Applicant’s response at Deadline IV on the
basis of the conservative approach to assessment with layers of precaution,
and using scientific evidence from the literature to underpin the conclusions of
no significant long-term population level effects. The Applicant refers the
Ex. A to the agreement in the Statement of Common Ground between the
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Applicant and Natural England on this precautionary approach (paragraph
7.2.14 of Appendix XX of the Applicant’s response to Deadline I), and wishes
to highlight that there are no disagreements between the Applicant and
Natural England on the conclusions of Volume 2, Chapter 4 of the ES
regarding long-term population level effects.
Availability of similar habitat (resources) for displaced animals
7.3
The Applicant would like to clarify that the impact assessment, both within
Volume 2, Chapter 4 of the ES and in Appendix Q of the Applicant’s response
at Deadline IV, conservatively assumed that disturbance may occur
throughout the piling phase of the offshore construction, such that baseline
levels would not return to pre-piling levels until after piling ceases (as
highlighted by TWT in their response at Deadline VII). However, Volume 2,
Chapter 4 of the ES has sought to emphasise a more realistic scenario that
not all animals that are within the zone of possible disturbance would be
displaced and that, particularly where there are strong incentives to remain in
the area (e.g., high resource availability), it is likely that some (but not all)
animals may continue to forage within the Hornsea Zone. In particular, where
there are long pauses between piling events, animals that were displaced
may return to the area to forage.
Cumulative assessment and population modelling
7.4
The Applicant notes TWT’s clarification regarding their statement on the TNO
report. The Applicant refers the Ex. A to their previous response to TWT’s
concerns regarding DEPONS in Appendix B of the Applicants Response at
Deadline VI. The Applicant also refers the Ex. A to the Applicant’s response to
TWT’s Written Representation regarding the applicability of this data in
reference to the use of bubble curtains and pingers at Dan Tysk (Appendix G
of the Applicant’s response at Deadline II). With respect to DEPONS, the
Applicant therefore maintains that it is still appropriate to refer to the interim
findings in support of the conclusions of no long-term population level effects.
In addition, Natural England has provided updates on the status of both PCoD
and DEPONS in their responses at Deadline III (Summary of Oral Case) and
at Deadline IV (in response to EOMM27). The Applicant therefore maintains
its position as set out in Appendix B at Deadline VI.
8.
Response to the MMO’s submission to Deadline VII
8.1

8.2

8.3

9.
9.1
9.2

The Applicant notes the MMO provided responses to Question 8 of the Rule
17 Letter dated 26 November 2015 and, in relation to the Project’s proposed
Design Envelope refinement, to the subsequent Rule 17 Letter dated 7
December 2015.
The Applicant has no comment to make on the MMO’s response to Question
8, beyond referring the Ex. A to the Applicant’s own response to this Question
at Deadline VII for its detailed submissions on this matter.
Separately, the Applicant agrees with and welcomes the MMO’s confirmation
that the proposed refinements to the Project’s Design Envelope do not exceed
the worst case parameters set out in the Project’s ES.
Response to TCE’s submission to Deadline VII
The Applicant notes TCE’s response noted their query regarding the effect
and operation of article 35(4)(b) of the draft DCO.
To clarify, paragraph (4) of Article 35 is intended to make it clear that any
transferred benefit shall be enforceable against the transferee rather than the
original undertaker. Paragraph 4(b) applies only to the “transferred benefit”
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9.3

9.4
10.
10.1

10.2

which is defined in paragraph 4(a) as “any benefits or rights conferred in
accordance with any transfer or grant under paragraph (1)”. On this basis, if
there is only a partial transfer then it is only the part transferred that
constitutes the “transferred benefit” and the original undertaker will remain
liable for anything that has not transferred. Similarly, if there is only a
temporary transfer (under Article 35(1)(b)), then the “transferred benefit” will
be the benefit transferred under that paragraph for the specified period. The
Applicant further notes that paragraph 4(b) expressly makes clear that the
original undertaker will remain liable for any breaches that occurred prior to
the date of transfer.
As highlighted in previous submissions by the Applicant on this matter, this
provision appears in a number of other DCOs including the Walney Extension
Offshore Wind Farm Order (Article 5, paragraph (5)), Burbo Bank Extension
Offshore Wind Farm Order (Article 6, paragraph (5)) and Rampion Offshore
Wind Farm Order 2014 (Article 7, paragraph (5)), and so there is precedent
for the inclusion of this text in offshore wind farm DCOs. The Applicant has
also agreed the form of wording with the MMO. As noted with TCE’s
submission, the Applicant and TCE have continued discussions on this matter
to seek to address TCE’s queries. As a result of these discussions, the
Applicant notes TCE wrote further to the Ex. A on 11 December 2015 to
provide an update to their submission to Deadline VII, which ultimately
concluded that notwithstanding their previous queries on the provision:
“…we understand that the Applicant and relevant stakeholders have
discussed the paragraph at some length and have agreed to it being included
in the Draft DCO. We note in particular the discussions between the Applicant
and the Marine Management Organisation in that regard.
Accordingly and based on our discussions with the Applicant, we are content
for the paragraph to be included in the DCO for this Project.”
On the basis of the above, the Applicant considers this matter resolved and
does not propose to comment further.
Response to E.ON E&P’s submission to Deadline VII
The Applicant has reviewed E.ON E&P’s submission at Deadline VII and
considers that the Applicant’s position on most issues raised has been clearly
set out in its own response to Deadline VII (and in previous submissions).
There are, however, some new issues raised by E.ON E&P which the
Applicant has responded to below.
Form of protection
The Applicant and E.ON E&P have each set out in Deadline VII (and in
previous responses) the protective provisions which the parties respectively
assert are sufficient to address E.ON E&P’s concerns in relation to this
Application. The primary differences between the provisions promoted by
E.ON E&P and those put forward by the Applicant flow from the different
approach to dealing with the significant uncertainty in relation to if, when,
where and how the development of Block 48/3 will come forward. E.ON E&P
seek to deal with that uncertainty through restrictions which give it absolute
control over what happens in a large area (a very blunt tool which effectively
sterilises the area from windfarm use for an unquantified time period). The
Applicant, on the other hand, has proposed a set of protections which ensure
that all reasonable restrictions are applied as are necessary to fully protect
proposals which have been developed, fully authorised and are coming
forward.
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10.3

10.4

10.5

10.6

10.7

10.8

E.ON E&P has acknowledged that its proposals (and those of its development
partner) at are a very early stage of development. The precise location and
method of appraisal and potential exploitation will be developed over the
coming years and tested through the oil and gas consenting processes. The
Applicant considers it likely that as proposals are refined, more discrete and
less onerous protections may be capable of fully addressing E.ON E&P’s
concerns.
E.ON E&P note in their Deadline VII response that they are not in any way
trying to avoid a full examination of their own proposals. Indeed at paragraph
7.3.3 of E.ON E&P’s Deadline VII response they note “at such time in the
future as further consents are applied for by E.ON those consent applications
will be subject to the full rigour of the relevant regime”.
E.ON E&P also appear to accept the relevance of the existence of the
Applicant’s Agreement for Lease and windfarm proposals within that consent
process, noting at paragraph 7.4.6 that:
“When considering such applications for consent, the DECC Guidance Note
on Regulatory Matters that accompanied the invitations to bid for the 28th
Licensing Round indicated that the Secretary of State may have regard to
existing and proposed wind farm developments, and in doing so would expect
to take into account whether there had been effective discussions between
the parties and whether a reasonable commercial solution (including the
provision of compensation) had been proposed to the wind farm owner.”
(emphasis added)
And at paragraph 7.4.7 that:
“Given that the Secretary of State granted the licence, it is clear that she
expected that a reasonable commercial solution could be reached. This
demonstrates that the Applicant’s interests will be considered by the
Secretary of State throughout the development of Block48/3, but shows also
that efforts need to be made to reach a reasonable commercial solution.
It is E.ON’s position that the rejection of its proposed protective provision does
not show a desire by the Applicant to reach a reasonable commercial solution
(as set out in E.ON’s Deadline 6 submissions).”
E.ON E&P’s proposed protective provisions are not, however, fit for purpose.
They fail to comply with the DECC guidance which E.ON E&P quote (explicitly
excluding rather than including provision of compensation) and allow for a
blanket ban on windfarm operations even where that position is in no way
necessary to protect E.ON E&P’s proposals as they have developed. As
noted above, E.ON E&P proposals are at a very early stage – they will be
refined as more information comes forward and by the application of the oil
and gas consenting processes (and potentially by the protections built in to
the application of the oil and gas clause where relevant). The Applicant
submits that the protective provisions in the form promoted by E.ON E&P are
unduly restrictive and are not necessary to protect the oil and gas interests
from the operation of this DCO.
The Applicant further submits that the form of protective provisions which it
has proposed fully protects the oil and gas proposals in whatever form they
finally come forward. On this basis the Applicant submits that its proposed
approach is fully compliant with the terms and objective of the NPS.
The Applicant has, however considered concerns raised by E.ON E&P at
Deadline VII in relation to the definition of apparatus (and in particular whether
it would cover activities such as a drilling rig or seismic) and also in relation to
decommissioning obligations (where E.ON E&P have proposed an
amendment to their own form of protective provisions). The Applicant would
suggest the addition of the highlighted text below to its form of protective
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provisions (included at Part 13 of Schedule L of Version 8 of the draft DCO) to
address these issues:
"apparatus" means the infrastructure installed, owned, occupied or
maintained by, or on behalf of, E.ON E&P or BEL or which will be
installed, owned, occupied or maintained by E.ON E&P or BEL or other
seismic or drilling activities carried out by, or on behalf of, E.ON E&P or
BEL pursuant to the seaward production licence and which in each
case is located or which will be located within the area coloured green
on the Protective Provisions Plan and for which E.ON E&P and/or BEL
have all necessary consents authorising the carrying out, construction,
operation and/or maintenance;
(3) Sub-paragraph (1) only applies to the extent that the seaward production
licence extends to the area coloured green on the Protective Provisions Plan
or if later until completion of activities required under any statutory
decommissioning plan required under the Petroleum Act 1998 in relation to
the seaward production licence and taking place within the area coloured
green on the Protective Provisions Plan.
Area to be protected
10.9 E.ON E&P note, at paragraph 7.7.6 that the Applicant “has not even provided
the protective provisions plan it relies upon to the Examination. E.ON (and in
turn the Examining Authority) cannot reach any conclusion on the adequacy
of the Applicant’s protective provisions without sight of the area over which
such protection is expected to cover.” The Applicant would note in response
that it made clear at paragraph 2.3 Appendix L to its Deadline VI response
that it was still considering “the appropriateness of the plan accompanying
E.ON E&P’s protective provisions” and that in particular the Applicant was
struggling to reconcile the percentage areas quoted by E.ON E&P in its
Deadline V response and the apparently larger area shown on their plan (see
paragraph 14 of the Applicant’s response to question 7 at Part 1 of its
response to Deadline VII). The Applicant further noted that it had “requested
a shape file of the Plan so that it can properly consider the acceptability of and
justifications for the proposed area”. Despite several requests a shape file has
not been provided by E.ON E&P to the Applicant.
10.10 As explained at paragraph 17 of the Applicant’s answer to Rule 17 question 7
(within the Applicant’s response to Deadline VII), the Applicant has carefully
considered the plan submitted by E.ON E&P at Figure 1 of Appendix 2 to its
Deadline V submission and, notwithstanding the considerable restrictions
placed on the Project by protections over this area, the Applicant has
concluded that it can accommodate protections for E.ON E&P and its
development partner in the form of the Applicant’s proposed protective
provisions, within the area identified and coloured green on that plan. The
Applicant therefore submitted its version of the plan protecting the area
identified by E.ON E&P at Deadline V (see Appendix X of the Applicant’s
Deadline VII response).
10.11 The Applicant notes that E.ON E&P have made submissions at Deadline VII
seeking to substantially extend (from the area which E.ON E&P themselves
identified at Deadline V) the area of protection under their proposed protective
provisions. These amendments come in three forms:
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10.11.1 The extension of the area protected to provide a 1NM clearance zone
to all parts of the Protected Area “to enable the flexibility for full
helicopter access to the Known Prospects”;
10.11.2 An additional extension to the protected area “to take account of the
safety zones proposed by the Applicant”;
10.11.3 A new provision prohibiting works without consent within 500m of
apparatus installed or to be installed in connection with the Babbage
platform or which may materially obstruct access to such apparatus.
This restriction is not limited to an identified area – just all current or
future apparatus “in connection with” Babbage”.
10.12 Whilst E.ON E&P characterise their proposed Deadline VII amendments to
the protected area as “slight” (Paragraph 2.11.3) the Applicant considers them
to be substantial and, if adopted, materially adverse to the delivery of the
Project. The Applicant had not seen the plan presented by E.ON E&P in
advance of its submission into the Examination and has not seen a shape file.
However, on the basis of both geo-referencing and visual comparisons the
Applicant has estimated the increase and changes to the area sought in the
table below:

E.ON PP Plan (Deadline
V) Green Area
E.ON PP Plan (Deadline
V) Green Area plus
pipeline exclusion zone
to the east of Hornsea
Subzone 2 western
boundary
Applicant PP Plan
(Deadline VII) Green
Area 3
E.ON PP Plan (Deadline
VII) Green Area
(excluding 1 NM buffer)
E.ON PP Plan (Deadline
VII) Green Area
including 1NM buffer
area

Width in
NM
(measured
at bottom
edge)

Width
in km
(measu
red at
bottom
edge)

Width in
NM
(measure
d at top
edge)

Widt
h in
km
(mea
sure
d at
top
edge
)

1.0

1.9

1.2

2.2

20%1

1.3

2.4

1.3

2.4

26%2

1.3

2.3

1.3

2.3

26%

1.5

2.7

1.8

3.4

31%

2.4

4.5

2.8

5.2

51%

% of
overlappin
g interests

All figures presented are rounded to nearest decimal point. 1NM = 1.853km.
1

As per paragraph 1.57 of E.ON’s Deadline V response and paragraph 2.13.3 of E.ON’s Deadline VII response

2

As per paragraph 14 of the Applicant’s response to question 7 at Part 1 of its response to Deadline VII

3

The plan produced by the Applicant at Deadline VII has been geo-referenced from the E.ON Deadline V plan as no shape file
has been provided by E.ON. Therefore there is a minor disparity in measured distances between that shown in the row above
(E.ON PP Plan (Deadline V) Green Area plus pipeline exclusion zone).

12

10.13 E.ON E&P note (at paragraph 2.7.5 of Deadline VII) that their advisors
“concluded that only 52 turbines need to be removed from within E.ON’s PRA
using the indicative layout options 1 and 3 (as presented in the ES). In this
regard, it is feasible that the Applicant can still reach its 1.8GW capacity target
whilst accommodating E.ON’s PRA. Therefore, it is not unreasonable to
assume that the Applicant can accommodate E.ON’s PRA”.
10.14 It is not clear how E.ON E&P’s advisors reached this conclusion but it seems,
at least in part, to have been based on an assumption that “the spacing and
layout of a wind farm consisting of 5MW WTGs could be comparable to one
consisting of 6MW WTGs” (paragraph 2.7.2 E.ON E&P Deadline VII
response). This is not necessarily the case (as explained within the
Applicant’s Deadline VII response in answer to Rule 17 question 7). There are
a number of external factors that will restrict and dictate final layouts such as
ground conditions, AfL obligations, optimisation of wind resource and
available installation technologies, as well as many others (see paragraph
3.2.1 of the Project Description (Doc ref No 7.1.3)). In any case the Applicant
does not understand how the figure of 52 turbines was reached (even on the
basis of this assumption).
10.15 The Applicant is not clear why the additional concerns giving rise to E.ON
E&P’s request for a far larger protected area have materialised between
Deadline V and Deadline VII. The proposed revisals would have a significantly
adverse impact on the feasibility and commercial viability of the Project and, in
any case, cannot be justified. As noted above, E.ON E&P are endeavouring
to impose protective provisions which provide absolute control over as large
an area as possible in order to maximise the flexibility available and to ease
the other consenting processes relevant to its proposals (within which the
need to consider ways in which to reduce impacts on planned windfarms
would otherwise be very relevant).
10.16 The Applicant submits that the protective provisions which the Applicant has
proposed, protecting the area which E.ON E&P identified at Deadline V as
sufficient, provides substantial protection to E.ON E&P and ensures that the
DCO is compliant with the NPS. In particular:
10.16.1 The additional 1NM helicopter buffer is not justified. The protected
area provided in the Applicant’s proposed protective provisions (see
plan at Appendix X of Deadline VII) provides a 1NM buffer allowing
helicopter instrument access for all oil and gas activity to the west of
the protected area and covering the majority of the “Known
Prospects”. It would be unreasonable to expect that such a buffer
should be provided over the full extent of the Protected Area, given
the substantial increase in area sterilised for wind development as a
result and given that it is technically feasible to carry out all activities
for the exploration and appraisal of this area using vessel access, or
visual flight and restricted instrument access, subject to the particular
conditions of the operator of the activity. If one well is required at the
furthest extent of the Protected Area, for example, it is reasonable to
expect this well to be explored prior to the construction of the Project
or to be accessed by vessel, visual flight or restricted helicopter
instrument access.
10.16.2 Again the blanket control proposed to account for safety zones is
disproportionate. Contrary to E.ON E&P’s submissions the Applicant
only proposes to seek 500m safety zones for construction or major
maintenance of turbines (and not operational safety zones around
these structures). Operational safety zones would only be applied for
around platforms (see paragraphs 3.2.220 to 3.2.222 of the Project
Description (Doc ref No 7.1.3).
10.16.3 The protection around Babbage is not considered necessary. The
Applicant understands that there is already a safety zone of 500m in
operation around Babbage platform. It is not clear what beyond this
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E.ON E&P is seeking to protect. No significant impacts on access to
Babbage has been predicted by the EIA.
Criticism of Environmental Assessment
10.17 The Applicant has explained the assessments carried out to determine any
likely significant effects of the Project on oil and gas operators (including
operators of Block 48/3) (see for example Appendix H of the Applicant’s
response to Deadline VI and Appendix P of the Applicant’s response to
Deadline VII). That assessment can only be based on information which is
available on likely future activities. During the course of this Examination
E.ON E&P have provided some additional information on what, they say, are
their likely activities. The Applicant has explained, by reference to the
Assessments carried out, what potential interactions there could be (on the
basis of this still limited information) with those activities. Due to the physical
overlap between E.ON E&P's "known prospects" and the Project's area,
depending on whether, when and the way in which E.ON E&P decide to
exploit these prospects, there is the potential for interactions within that
overlap area. The Applicant has therefore offered to give E.ON E&P the
power to impose all reasonable restrictions on the Applicant's operations in
that area in order to protect their assets if and when fully authorised. The
imposition of these restrictions within the DCO fully mitigates against the
prospect of a significant impact and, in the Applicant's submission provides a
fair solution which is fully compliant with the NPS.
10.18 The Applicant has provided a response to section 6 of E.ON E&P’s
submission at Appendix A of this Response.
11.
Response to Natural England’s submission to Deadline VII
11.1

11.2

11.3

12.
12.1
13.
13.1

The Applicant provided a detailed update to its discussions with Natural
England in its response to Deadline VII. The Applicant considers these
submissions remain valid and, in particular, would refer to the Memorandum
of Understanding with Natural England submitted at Appendix Q of that
response, which set out the (i) final agreed positions between the parties, and
(ii) statements of fact where there may be differences between the Applicant
and Natural England as to the assessment methodology and/or outcomes.
This MoU confirmed that Natural England have concluded (allowing for the
underlying uncertainty in the assessment) that the Project will not cause an
adverse effect on the integrity of any European Site (see Section 1.6 and
Table 1).
In addition, for sake of completeness, the Applicant has provided responses
to certain elements of Natural England’s submissions at Appendix C of the
Response.
Response to the RSPB’s submission to Deadline VII
The Applicant has provided a response to the RSPB’s submission at
Appendix B of this Response.
Response to ELDC’s submission to Deadline VII
The Applicant notes ELDC’s submission simply states they have no
comments to make on the draft DCO and no further comments to make on
this proposal. The Applicant, accordingly, has no further comment to make.

Response to Section 6 of E.ON E&P’s
submission to Deadline VII
Appendix C to the Response submitted for Deadline VIII
Application Reference: EN010053

13 December 2015
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The Applicant’s Response to Section 6 of E.ON E&P’s submission to Deadline
VII
1.

Introduction

1.1.

The Applicant’s submission below is in response to Section 6 of E.ON E&P’s
response at Deadline VII.
Throughout this response, the Applicant makes reference to previous
submissions regarding the ongoing E.ON E&P discussions, including its
response at:
1.2.1. Deadline I – Appendix CC;

1.2.

1.3.

1.2.2. Deadline V – Appendix G and Appendix J;
1.2.3. Deadline VI – Appendix H; and
1.2.4. Deadline VII – Appendix P.
The Applicant has responded below in Table 1 to the material submitted at
Section 6 by E.ON E&P at Deadline VII only to the extent that the material
raises new points not already addressed by the Applicant in previous
submissions.
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Table 1: Applicant’s Response to E.ON E&P’s Response at Section 6 at Deadline VII.
Section
Number

Applicant’s Response

Response on EIA (paragraphs 3 – 4.23)

1

As advised by the Applicant in numerous previous submissions (including Appendix J at Deadline V, Appendix H at Deadline
VI and Appendix P at Deadline VII), the ES was factually correct at the time of submission of the Application in January 2015.
During the course of this Examination E.ON E&P have provided some additional information on what, they say, are their likely
activities. The Applicant has explained, by reference to the Assessments carried out, what potential interactions could be (on
the basis of this still limited information) on those activities. The Applicant advises that consultation has been ongoing with
E.ON E&P post submission of the Application, with the principle purpose of being able to find a common position in which to
coexist.

2

The Applicant has previously responded to this issue in Appendix H at Deadline VI.

4

The Applicant has previously responded to this issue in Appendix H at Deadline VI.

6

The Applicant wishes to advise the Ex. A that, the statement “no specific life span for a field is provided 15 years production is
assumed” included in Volume 4, Annex 4.5.1: Cumulative Effects Screening Matrix of the ES (Doc ref No 7.4.5.1), is not
referring to the length of the production term of a licence but to the period of which the field may continue to produce.

7

The Applicant has previously responded to this issue at Appendix H at Deadline VI.

8

The Applicant has previously responded to this issue Appendix H at Deadline VI. The Applicant wishes to advise that a
position was requested of the Applicant to retain information in regard to the 28th round as confidential until such time as the
announcement of the 28th licence round (consultation meeting September 2014). The Applicant maintained this position.

9

The Applicant has previously responded to this issue at Appendix H at Deadline VI.

Propose coexistence (paragraph 4.21. and 4.22.)

10

The statement by E.ON E&P that the Applicant has not made any provision to protect E.ON's interests as a result of the
consultation undertaken to date is completely inaccurate. Pre-application consultation informed the mitigation measures
outlined in Volume 2, Chapter 11: Infrastructure and Other Users of the ES (Doc ref No 7.2.11) and, as acknowledge by E.ON
E&P in their covering letter of the submission at Deadline VII, both parties have progressed towards identifying a coexistence
agreement which has come about by the continued consultation between both parties during the Examination phase.
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Section
Number

Applicant’s Response

Navigation (paragraph 4.24 – 4.37)
The Applicant has responded to this issue previously at Appendix H at Deadline VI.
11

The Applicant would like to clarify that the route deviations proposed in Volume 2, Chapter 7: Shipping and Navigation of the
ES (Doc ref No 7.2.7) at Figure 7.28 show routes 4, 7 and 8 passing between Subzone 2 and the Babbage platform with a
total of 5 vessels a day (Table 7.6 of Volume 2, Chapter 7 of the ES), not as E.ON E&P advise a total of 7 vessels a day. In
any case the Applicant maintains that this is not a high number of vessels over this distance.

12

The Applicant has responded to this issue previously at Appendix H at Deadline VI.

13

The Applicant wishes to restate that the methodology used within the NRA was agreed with the MCA and THLS (see
paragraph 3.9.1 of Appendix PP and paragraph 3.9.1 of Appendix TT of the Applicants response at Deadline 1)
The Applicant advises that route 4, as shown in Figure 7.28 of Volume 1, Chapter 7 of the ES, is included in the SNSOWF
anticipated main routes and 90% lanes in Figure 23.3 of Volume 5, Annex 5.7.1: Subzone 2 and Offshore Cable Route NRA
of the ES (Doc ref No 7.5.7.1). The route has deviated to the west, further away from the Babbage Platform.

14

The Applicant advises that the route validation exercise confirmed the validity of Volume 5, Annex 5.7.1 of the ES and Volume
2, Chapter 7 of the ES as per the previous response at paragraph 7.23 and 7.24 of Appendix G the Applicant’s response at
Deadline V. The route validation exercise was discussed with both the Maritime and Coastguard Agency (MCA) and Trinity
House Lighthouse Service (THLS).

15

As noted above at 14, the Applicant advises that the route validation exercise confirmed the validity of Volume 5, Annex 5.7.1
of the ES and Volume 2, Chapter 7 of the ES, as per the Applicant’s response at paragraphs 7.23 and 7.24 of Appendix G at
Deadline V.

16

The Applicant advises that Table 7.6 of Volume 2, Chapter 7 of the ES lists those routes which transit Subzone 2 and a 10
NM buffer around Subzone 2 and Table 7.7 of Volume 2, Chapter 7 of the ES lists those routes which transit a 10 NM buffer
around the HVAC reactive compensation substation. The route shown as route 5 in Table 7.7 does not transit through the
10 NM buffer around Subzone 2 and therefore should not be included in Table 7.6. The Applicant advises that the data
presented is accurate and correct.
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Section
Number

Applicant’s Response

Aviation (paragraph 4.38 – 4.54)
17

As acknowledged by E.ON E&P in their covering letter of the submission at Deadline VII, both parties have progressed
towards identifying a coexistence agreement which has come about by the continued consultation between both parties
during the Examination phase.

18

The Applicant wishes to make it very clear that Volume 2, Chapter 8: Aviation, Military and Communications of the ES (Doc ref
No 7.2.8) does not seek to realign the HMR routes but to ensure there is an available obstacle free route, as stated in
paragraph 8.6.30 “the helicopter operator will continue to fly the HMRs in VFR. When being used in IMC and the isotherm
level is at an altitude that precludes flight below 2,000 ft., the helicopter operator requires an obstacle free route. Such a route
is available as a deviation around Subzone 2”. Suggested deviations are shown in Figure 8.8 of Volume 2 of Chapter 8. This
assessment has been consulted on with the CAA (see Consultation Report (Doc ref No 2.1).

19

The Applicant wishes to advise that the potential requirement for helicopter access in instrument meteorological conditions for
maintenance purposes is considerably less than for a permanently manned installation. The Application also wishes to state
that the proposed location of a potential Minimum Facilities Platform (MFP) is still not known to the Applicant.

20

See the Applicant response at item 18 above.

21

See the Applicant response at item 18 above.

22

The Applicant has previously responded to this issue at Appendix CC at Deadline I.
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Response to the RSPB’s submission to
Deadline VII
Appendix B to the Response submitted for Deadline VIII
Application Reference: EN010053

13 December 2015
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The Applicant’s response to the RSPB’s submissions to Deadline VII
The Applicant notes the RSPB have made a number of comments within their two
separate submission documents at Deadline VII titled respectively:
• Deadline 7 Submission for The Royal Society for the Protection of Birds; and
• Final submission on alternative solutions under the Habitats Regulations for
The Royal Society for the Protection of Birds
The Applicant has already provided detailed responses on a number of the points
raised within these submissions throughout the examination of the Project and would
not propose to repeat the same submissions in full in this response. However, for the
Ex. A’s and the RSPB’s ease of reference, the Applicant has signposted below its
previous responses to the RSPB’s submissions and supplemented those responses
where considered helpful and/or necessary. For the avoidance of doubt, the Applicant
considers that the submissions which it has previously made on these topics remain
valid and should be preferred to the arguments advanced by the RSPB.
The Applicant’s response to the RSPB’s “Deadline 7 Submission for The Royal
Society for the Protection of Birds”
Considering first the RSPB’s submission titled “Deadline 7 Submission for The Royal
Society for the Protection of Birds”, the Applicant has responded to each of the
RSPB’s headings below for sake of completeness.
“The Applicant’s response to Deadline VI”
1. The Applicant can confirm that an update to the draft DCO (Version 8) was
provided at Appendix A of the Applicant’s response to Deadline VII. This
update incorporated the proposed refinements to the Project’s Design
Envelope as set out in the Applicant’s submission of 4 December 2015 and,
specific to the DCO, the changes advised in Table 1 of Appendix A to that
submission (Tabular Review of EIA conclusions in response to the
amendments to the Project Design Envelope).
Appendix B: Response to TWT’s Deadline V submission
2. The Applicant would refer to Section 7 of the Applicant’s response to Deadline
VIII, where it provided its response to TWT’s latest submission to Deadline VII.
Appendix C: Response to the RSPB’s Deadline V submission
CL: Construction Onshore and Intertidal
3. The Applicant notes the RSPB’s objection to the Applicant’s assessment of the
effects on the intertidal area from the carrying out of ducting over the maximum
three year period.
4. The Applicant has clarified its position on this matter previously in response to
EL18 at Deadline IV, in which the Applicant confirmed that the ES assessed a
maximum adverse scenario of the installation of ducts in the intertidal area for a
maximum duration of three years (as outlined in paragraph 3.3.11 and Figure
3.42 of Volume 1, Chapter 3: Project Description of the ES). The Applicant
further confirmed that this assessment concluded no adverse effect on the
integrity of features of the Humber Estuary SPA and Ramsar site and no likely
significant effect in EIA terms on intertidal ornithological receptors. The
Applicant’s position and conclusion is supported by Natural England (see
paragraph 2.6.1 of Appendix Y of the Applicant’s response to Deadline V).
5. The Applicant would further note that the cable installation in the intertidal area
will be regulated by the Code of Construction Practice (which must be
submitted to the MMO for approval, in consultation with Natural England, prior
to the commencement of the works) and in particular:
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a. the Construction and Monitoring Programme (secured pursuant to
Condition 8(2)(a) of the draft DMLs A2 and B2) will set out the proposed
construction timescales; and
b. the Construction Method Statement (secured pursuant to Condition
8(2)(b) of the draft DMLs A2 and B2) will set out the method for the
cable installation, which will in turn be supported by the Cable
Specification and Installation Plan (secured pursuant to Condition 8(2)(f)
of draft DMLs A2 and B2), which will provide for a detailed cable laying
plan and the detailed specification of the cables.
For the avoidance of doubt, each of these plans must be in accordance with
the parameters assessed within the ES.
Requirement 7, Ecological Management Plan (now Requirement 6)
6. The Applicant notes the RSPB’s submissions on intertidal monitoring and
would refer to paragraphs 1.29 and 1.30 of Appendix C of its response to
Deadline VI. In particular, and as noted within that response, it should be noted
that the Applicant has agreed a suite of onerous restrictions associated with
construction and maintenance activity within the intertidal area. These
restrictions are suitably precautionary to allow Natural England to have
concluded there is no potential for the Project to cause an adverse effect on the
integrity of the Humber Estuary SPA and Ramsar site. The Applicant submits
that as there is no potential for a significant effect, there is therefore no
justification for monitoring. The Applicant notes that Natural England have no
outstanding concerns in this area.
Requirement 8, Code of Construction Practice (now Requirement 7)
7. In relation to the comments within this section on ornithological monitoring
within the intertidal area, the Applicant would repeat its comments above and
has nothing further to add.
8. In relation to the RSPB’s request for an express requirement for all ducts to be
installed during the first phase of construction, the Applicant has made its
submissions on this point previously at paragraph 1.20 of Appendix C of its
response to Deadline VI.
9. The RSPB have stated the Applicant has advanced no argument to oppose the
inclusion of such a requirement within the CoCP. To clarify, the Applicant has
not provided a counter-argument as it considers that the CoCP will already
provide for such a requirement in that the authorised construction activities
must be carried out in accordance with the ES. The Applicant does not oppose
(and indeed agrees with) the RSPB’s statement that all ducts must be installed
in the first phase of construction. The Applicant simply does not consider it
necessary to expressly include it on the face of the draft DCO when it is already
clearly secured on the basis of the existing provisions.
DMLs A2 and B2, Condition 10(2)(b) (now Condition 8(2)(b))
10. The Applicant notes the additional clarification the RSPB have provided as to
their proposed amendment to Condition 8(2)(b) of draft DMLs A2 and B2. The
Applicant confirms that the scope of the Construction Method Statement will
include provisions detailing the construction methods for the intertidal works.
The timing of such works will be captured within the Construction and
Monitoring Programme (secured pursuant to Condition 8(2)(a) of draft DMLs A2
and B2). The MMO must approve both plans (in consultation with Natural
England) prior to the commencement of the works and so will have sight of all
the necessary information to ensure they are satisfied the works will be
consistent with the assessment in the ES. In this context, whilst agreeing with
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the sentiment of the RSPB’s suggestion, the Applicant considers the existing
provisions within Condition 8(2) of the draft DMLs A2 and B2 already provide
for the provision of the information the RSPB’s wording is seeking to achieve,
meaning an alteration is unnecessary. Indeed, the addition of RSPB’s wording
may lead to unnecessary duplication and/or confusion across the information
required to be submitted under the Construction and Monitoring Programme
(Condition 8(2)(a)) and Construction Method Statement (Condition 8(2)(b)).
DMLs A2 and B2, Condition 20(3) (now Condition 18(3))
11. The Applicant notes the RSPB’s submissions on Condition 18(3) of the draft
DMLs A2 and B2 and would refer to its response to EL17 at Deadline IV and
paragraph 9.4 of Appendix G of its response to Deadline V.
12. The Applicant has set out within these responses that any attempt to rely on
the tailpiece within Condition 18(3) would be subject to the restriction within
Condition 16(2), which provides that any “amendments to or variations from the
approved details must be in accordance with the principles and assessments
set out in the environmental statement”.
DMLs A2 and B2, Condition 20(4) (now Condition 18(4))
13. The Applicant would refer to paragraphs 9.1 and 9.2 of Appendix G of its
response to Deadline V. In particular, the Applicant would confirm the wording
of Condition 18(4) is agreed with Natural England (see paragraph 2.5.1 and
2.5.2 of Appendix Y of the Applicant’s response to Deadline V for confirmation
on this point). The RSPB is concerned the revised tailpiece to the condition
“unless provided for in the construction and monitoring programme submitted
and approved under Condition 8(2)(a) or the construction method statement
submitted and approved under Condition 8(2)(b)” (Condition 18(3), DMLs A2
and B2, Schedules I and K)” would allow the Applicant to avoid adhering to the
condition. The Applicant would like to highlight to the RSPB and the Ex. A that
the construction monitoring programme and/or construction method statement
must be approved by the MMO in any case.
Appendix P – In principle monitoring plan
14. The Applicant has responded to the RSPB’s representations as to intertidal
monitoring above.
15. More generally, the Applicant would refer to its detailed submissions on the
IPMP at paragraphs 1.27 to 1.32 of Appendix C of its response to Deadline VI.
16. For sake of completeness, the Applicant would confirm to the Ex. A that it has
agreement on the approach to ornithological monitoring with both Natural
England (paragraph 3.2.12 of Appendix M of the Applicant’s response to
Deadline VI) and the MMO.
The RSPB’s comments on Furness (2015)
17. The Applicant has responded to the RSPB’s submissions on this point at
paragraphs 1.14 to 1.15 and 1.17 to 1.23 of Appendix O of its response to
Deadline VII. The Applicant notes that the RSPB does not directly refer to the
‘migration free’ breeding season period as defined in Furness (2015) (i.e. that
applied by the Applicant). The Applicant details explicitly in Appendix O that
any impacts are occurring at the Project site located approximately 100 km
offshore of FFC pSPA and it therefore considers that the movements of birds
and the seasonality exhibited in these movements is of most relevance to such
a site. Nonetheless, the seasonality of birds at the pSPA has been taken into
account throughout the apportioning exercise, in that a proportion of birds are
considered to be from the PSPA in all seasons.
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18. The Applicant notes that the RSPB continue to misrepresent the conclusions of
the Secretary of State for Hornsea Project One. As detailed in the Applicant’s
response for Deadline VII (Appendix O), at no point does the SoS accept the
accuracy of the disputed 1987 Bempton Cliffs counts. The Applicant would
also refer to the Examining Authority Recommendation Report for Project One,
where it found Dr Coulson’s arguments “particularly persuasive” and left the Ex.
A with “considerable doubt as the accuracy of the counts”. The Ex. A therefore
“did not attached significant weight to the reported population fluctuations”.
19. Within their comments on the Applicant’s Response to Natural England’s
Deadline V Submission, the RSPB continue to make flawed points about the
SoS’s interpretation of the kittiwake population trend. The RSPB also
expresses disappointment that this issue is being raised by the Applicant as
such a late stage of the examination. The Applicant would remind the RSPB
that the uncertainty over the counts and population trend were explicitly
detailed in paragraph 5.7.139 of the Offshore Ornithology ES chapter (Doc ref
No. 7.2.5) and paragraph 5.8.192 of HRA Report (Doc ref No. 12.6).
Uncertainty regarding the population trend was also detailed in the Applicant’s
first submission covering kittiwake during the examination (Appendix P
submitted at Deadline IIa). The Applicant therefore considers that the RSPB
have had a considerable timeframe over which to consider the implications of
this ongoing debate.
The UK’s Birds of Conservation Concern and the Red List for Birds published
on 4th December 2015
20. The Applicant has noted the recent publication of BoCC 4 (Eaton et al., 2015),
and it notes that as with the three previous reviews it covers Red, Amber and
Green lists of species occurring regularly in the UK (not simply a ‘Red List’ as
alluded to by the RSPB). The previous version of BoCC (Eaton et al., 2009)
has been applied by the Applicant to inform the EIA through defining the
conservation status or sensitivity of species assessed.. Any change in the
status within BoCC following the 2015 update, like for example puffin or
kittiwake, does not alter the defined conservation value of these species within
the EIA nor indeed does it alter the conclusions. As kittiwake and puffin are
both features of FFC pSPA (at least as a non-listed assemblage feature with
regards to the latter species), they are allocated the highest conservation value
(or sensitivity) within the assessment.
The RSPB’s comments on Cleasby et al (2015)
21. The Applicant would refer to paragraph 8.16 to 8.23 of Appendix G of its
response to Deadline V. The RSPB has misinterpreted the Applicant’s
response in that the Applicant does not criticise the paper per se but details
several concerns over its applicability to an assessment of an offshore wind
farm such as Hornsea Project Two. RSPB strangely ‘correct’ the Applicant that
the sample size was 15 not 16 birds, even though figures 1 and 5 of Cleasby et
al (2015) state that 16 birds were used to inform flight height analysis (16 birds
is also quoted by Natural England in their Deadline V submission). The
Applicant further notes that of these 16 birds only 11 entered a proposed wind
farm area.
22. The RSPB do not discuss many of the limitations highlighted by the Applicant
(several of which are in fact highlighted in the discussion section of Cleasby et
al. (2015) itself). The Applicant does note however that the RSPB does appear
to accept the limitations of the collision risk modelling carried out in the paper
(paragraph 51 of RSPBs Deadline VII submission). The turbine parameters
used in Cleasby et al. (2015) do not appear to represent a realistic turbine
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scenario that may ever have been considered in the collision risk modelling
process for any application. Therefore the RSPB’s statement that it would have
been difficult to maintain consistency to get the paper completed is not
relevant.
23. In relation to criticisms over the flight speeds used within the Applicant’s
collision risk modelling, the Applicant would confirm that it has based its
assessment on the best available information, which is consistent with
analogous offshore wind farm applications. In addition, no SNCB has
questioned the sources used to inform flight speeds within the Applicant’s
modelling.
Appendix D: Response to Natural England’s Deadline V Submission
24. The Applicant notes the RSPB have made a number of comments on the
Applicant’s response to Natural England’s Deadline V submission.
25. The Applicant would refer the RSPB and the Ex. A to the Memorandum of
Understanding (MoU) between the Applicant and Natural England submitted as
Appendix Q to Deadline VII. This MoU sets out (i) the areas of agreement
between the parties, and (ii) statements of fact where there is disagreement
between the parties.
26. Specific to the RSPB’s comments in this section of their submission, the
Applicant would refer to Table 2, which sets out a summary of the assumptions
and positions advocated by Natural England and the Applicant underpinning
the assessment of collision risk to the kittiwake feature of the Flamborough
Head and Bempton Cliffs (FHBC) SPA and the Flamborough and Filey Coast
(FFC) pSPA.
27. The Applicant would note, however, that notwithstanding any disagreement
between the Applicant and Natural England in relation to the assessment
methodology and/or outcomes, the conclusions reached by Natural England
(signposted in Table 1 (in relation to HRA conclusions) and Section 3 (in
relation to EIA conclusions)) remain valid.
28. The RSPB state that there is “no reason for the Applicant to not include East
Anglia Three in its in-combination assessment..” and point to data availability
as a download from East Anglia THREE. However, it is the Applicant’s
understanding that this refers to Preliminary Environmental Information (PEI)
only. As stated within the Applicant’s submission at Deadline VII (paragraph
1.4) and also paragraph 5.8.93 of the HRA Report (Doc ref No. 12.6) this data
has been subject to extensive revision and cannot be relied upon. In any case,
the RSPB continues to misunderstand the aim of the PCH exercise presented
in Appendix DD submitted at Deadline IV which was not to provide an
exhaustive list of PCH values but to provide a description of the variability in
kittiwake PCH values. The omission of the projects identified by the RSPB does
not affect the conclusions drawn by the Applicant.
29. The Applicant notes that the RSPB continues to advocate its position of 94.6%
apportioning in the breeding season for kittiwake to FFC pSPA. This contradicts
the RSPB’s position on breeding season definition; as the Applicant has
pointed out in its previous submissions (e.g. Appendix DD submitted at
Deadline IV)) the94.6% is derived from a migration free breeding season of
May-July, not the RSPB’s advocated April – July. The Applicant also highlights
that Natural England have revised their position to a 83% breeding season
apportioning value for kittiwake.
30. The RSPB refer again to the Masden (2015) adaptation of Band (2012). The
Applicant points out, as they did within Appendix O submitted at Deadline VII,
that this adaptation has not been provided by Natural England to the Applicant
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contrary to statements from the RSPB. It is the Applicant’s understanding that
Band (2012) currently remains the only collision risk model advocated by the
SNCBs.
Appendix G: Tabular Review of EIA Conclusions in response to the
amendments to the Project Design Envelope
31. The Applicant notes the RSPB’s comments and would refer to the update to
this document to reflect the further refinement to the Project’s Design Envelope,
which was provided at Appendix R of its response to Deadline VII (with the
entries specific to offshore ornithology detailed at pages 14 to 17).
32. The Applicant noted in this Appendix R that the reduction in the Design
Envelope to remove the 5MW turbine option and to increase the minimum
blade tip height to 34.97m relative to LAT would reduce the maximum adverse
scenario. This is because the original assessment was based on a worst case
scenario considering the maximum number of turbines (360) with the minimum
blade tip height which resulted in the greatest potential impact for each
receptor. The proposed refinement to the Project’s Design Envelope results in
fewer turbines (a maximum of 300) and a greater minimum blade tip height.
Accordingly, it was concluded by the Applicant’s expert that there would be no
change to the magnitude of the impact for all species and no alteration to the
conclusions of the assessment. For completeness, the significance of the effect
would remain as not significant in EIA terms.
Appendix M: Update to the SoCG between Applicant and NE Offshore
Ornithology
33. The Applicant notes the RSPB intend to respond to this document at Deadline
VIII (13 December 2015). For completeness, the Applicant would refer to the
MoU between the Applicant and Natural England submitted at Appendix Q to
the Applicant’s response to Deadline VII which provided a final summary of the
positions reached between the parties.
Appendix N: Possible Greater Wash SPA Shadow HRA Screening – Version 2
34. The approach to the screening assessment of the potential effects of the
Project on a potential Greater Wash SPA is agreed with Natural England as are
the conclusions of that screening exercise (see Section A of Natural England’s
submission at Deadline VII). Notwithstanding that agreement, the Applicant
wishes to respond to several points raised by the RSPB.
35. First, the suggestion that a disturbance buffer of 8km should be used for the
purposes of assessing the potential disturbance effects of vessels on wintering
birds. To the extent that there is any evidence of disturbance of birds by
vessels, which are of course ubiquitous within UK coastal waters, there is no
indication that 8km is reasonable or appropriate. It is the Applicant’s
understanding that the RSPB has identified this figure in relation to the
potential disturbance effects of offshore wind farm structures and it is not clear
how this relates to any effects that might arise from vessels. It should be noted
that, even in relation to offshore wind farms, the Applicant does not accept that
an 8km buffer is either reasonable or appropriate for the assessment of
disturbance effects, and it is noted, in any case, that the RSPB did not argue
for the use of such a buffer in the assessment of the offshore wind farm
components of this Project.
36. Second, the Applicant does not, at this stage, have any preferred port for
construction, operation or maintenance and on this basis it is simply not
possible to identify a likely scenario. In these circumstances it is reasonable to
assess a worst case scenario, which in this case is considered, on the basis of
the distribution of wintering red-throated diver and common scoter, considered
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to be a port located in the Wash. It must be the case that if no likely significant
effect can be identified from the assessment of the worst case, then it must
also be the case for any other scenario. This was agreed with Natural England.
Natural England’s Written Submission for Deadline 6
37. In relation to Natural England’s gannet EIA conclusion in relation to the
cumulative effect of the Project, the Applicant would refer to Section 3.5 and
Table 3 of the MoU (Appendix Q of Applicant’s submission to Deadline VII).
38. The Applicant has responded on matters relating to the disputed kittiwake
count above.
Displacement Impacts
39. The Applicant does not have any comment to make on this matter and would
refer to its previous submissions at Deadline IIa (Appendices O, Q and R) and
Deadline IV (Appendix CC). At Deadline III, Natural England concluded that
there would be no Adverse Effects on Site integrity for FFC pSPA qualifying
species that are potentially affected by displacement. At Deadline VI, Natural
England also agreed that there are no significant effects on the same species
(from the Project alone or cumulatively) in an EIA context.
40. The Applicant has responded to the recent publication of Eaton et al., (2015)
above.
The Applicant’s response to the RSPB’s “Final submission on alternative
solutions under the Habitats Regulations for The Royal Society for the
Protection of Birds”
41. Considering now the second paper within the RSPB’s submissions to Deadline
VII - “Final submission on alternative solutions under the Habitats Regulations
for The Royal Society for the Protection of Birds”.
42. The Applicant notes the RSPB have submitted this paper on the basis of their
conclusion that “it is not possible to conclude that Hornsea Project Two will not
have an adverse effect on the integrity of the SPA/pSPA and their bird
species.” Consequently, the RSPB considers, it is important to “consider the
next decision-making steps set out in the Habitats Regulations” and have
accordingly submitted the paper which sets out the RSPB’s position on
“alternatives” as part of an Article 6(4) derogation test under the Habitats
Regulations.
43. The Applicant would refer the Ex. A to the Memorandum of Understanding with
Natural England (see Paragraph 1.6 and Table 1.1 of Appendix Q of the
Applicant’s response to Deadline VII) where it has been agreed with Natural
England that the Project will not cause an adverse effect on the integrity of any
European site.
44. The Applicant has noted on a high level its position on the RSPB’s
“alternatives” arguments in a previous submission - that there can be no ruling
out of projects (the purpose of which projects are to meet an unconstrained
need) on the basis of alternative solutions (see Section 2 of Appendix J of its
response to Deadline II, The Applicant’s response to RSPB’s written
representation) for the purposes of the alternatives test. There are, in addition,
numerous other issues with the analysis presented by the RSPB regarding the
operation of the alternatives test in this case.
45. If, however, the Secretary of State is minded to disagree with the conclusions
of the Applicant and Natural England, then as a matter of fairness and natural
justice, the Applicant must be given a formal opportunity at that stage to make
submissions regarding the tests under Article 6(4) of the Habitats Directive with
a view to the DCO being granted on an overriding public interest basis.
5811.2 24488295 1 IZM

8

46. Should this arise, it is essential that any such submissions be made in the light
of the detailed conclusion which the Secretary of State has reached in relation
to the effect of the Project, as the level of that effect is at the heart of the
balancing exercise which the overriding public interest test requires. This
would require a formal release of that conclusion in an Appropriate Assessment
coupled with an opportunity to make submissions regarding the invoking of
Article 6(4) in the light of that conclusion. It would not be reasonable to expect
the Applicant to make submissions regarding Article 6(4) during the
Examination on a speculative basis.
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Response to Natural England’s submission
to Deadline VII
Appendix C to the Response submitted for Deadline VIII
Application Reference: EN010053
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The Applicant’s comments on the Natural England’s response to Deadline VII
Section A – Natural England’s Comments on the Report on the Implications for
European Sites (RIES)
1. The Applicant makes the following points on Natural England’s comments on
the RIES as published by the Planning Inspectorate:
Stage 2, Matrix 1 (footnote g): Natural England have not stated in their
Response at Deadline V (REP5-036) that certain data from the Applicant’s
analysis of wind farm PCH values should not be included. Rather, Natural
England discuss the potential sources of variability in the data presented. The
Applicant has countered these points in Appendix D of the Applicant’s
response to Deadline VI.
The Applicant also disagrees with Natural England’s statement that the text in
Matrix 1 should be amended to;
The applicant’s position is that analysis of results from other offshore wind
farms shows that the values value used for the HRA fall within the ranges used
by these projects a range of PCH values recorded across a number of
windfarm projects (REP4-039, section 1.6, REP4-040, REP5-008, paragraphs
8.9 – 8.11). Natural England's position remains that it has concerns about
the validity of the site specific PCH data from Hornsea P2.
The Applicant’s position within the HRA and through the examination (see
Appendix F of the Applicant’s response to Deadline VI) is that a flight-height
distribution for kittiwake derived from site-specific data is the most accurate
representation of kittiwake behaviour. The Applicant does not therefore rely on
a single PCH value to inform its position.
Section C – Natural England’s Response to the Examining authority’s Written
Questions Issued on 26th November 2015
Evolution of impact assessment on seabird populations from offshore
wind farms
2. The Applicant notes Natural England’s summary of techniques and guidance
that have been applied to the assessment of impacts from offshore wind farms
on birds.
3. The approach to population modelling to interpret the implications of predicted
collision mortality effects on kittiwake for this Project was discussed and agreed
with Natural England during the formulation of the Evidence Plan for Hornsea
Project Two (PINS doc ref 12.6.1, Table 5.4, page 34):
“Where mortality is predicted to arise from collision, the implications for affected
interest features (populations) will be determined based on population
modelling (with PBR and, where available, PVA being the preferred tools). The
assumptions used in population modelling (including, with respect to PBR and
PVA) will be realistic and to the extent possible based on evidence.”
4. In this agreed context, the Applicant sought Natural England’s advice on
population modelling and agreed to produce a PVA model for kittiwake (and
other species), using existing population data and also updated demographic
data included in Horswill & Robinson (2015). The outputs of that modelling,
including the metrics that would be primarily used to interpret the model, were
agreed (MacArthur Green 2015) and submitted as Appendix M of the
Applicant’s submission at Deadline IIa. It should be noted that PBR was not
S5811.2 28720245 1 IZM
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relied upon by the Applicant in this instance. Table 1 summarises the key
assumptions and outputs of this model and, for comparison, the equivalent
assumptions and outputs of the model previously agreed for Project One.
Table 1: Comparison of the PVA model assumptions and outputs for the
kittiwake population of the FH&BC SPA / FFC pSPA produced for Hornsea
Project One and Project Two
Project One
Reference

MacArthur
2014

Initial
population
size (indiv.)

89,041

Project Two

Green MacArthur Green 2015
89,041

“KI 1”
Productivity
(SD)

“KI 2”

0.672 (0.3)

0.672 (0.3)

0.847 (0.219)

0

0

0

0

150

-0.001

-0.0016

-0.0019

500

-0.006

-0.0059

-0.0058

0

1.000

1.000

1.000

150

0.959

0.968

0.958

500

0.866

0.875

0.872

Change
in
median
growth
rate
(at additional
annual
mortality of):

Ratio
of
median
population
size at 25
years
(at
additional
annual
mortality of):

5. It is clear that the models largely predict, on the basis of Natural England’s
preferred metrics, very similar outcomes and should, on the Applicant’s view
lead to similar interpretations to the risk to the breeding population of the
FH&BC SPA / FFC pSPA.
6. Natural England note in their response to Deadline VII that their position has
changed due to what they consider to be new information:
•
review of avoidance rates (Cook et al. 2014);
•
BDMPS report (Furness 2015);
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a review of demographic rates and density dependence in seabird
populations (Horswill & Robinson 2015); and
•
report on incorporating variability and uncertainty in the collision risk
modelling process (Masden 2015).
7. The first two of these, dealing with avoidance rates and non-breeding
populations, respectively, are relevant to the calculation of the magnitude of
predicted impacts rather than population modelling and have been used by the
Applicant for this purpose (as agreed with Natural England). The third is
relevant to the parameterisation of population models, and, as agreed with
Natural England, was used in the PVA model for Project Two. In Table 1, the
outputs described as “KI 2” are those produced using the demographic rates
included in Horswill & Robinson (2015).
8. The final report is an updated approach to collision risk modelling. It is the
Applicant’s understanding that, notwithstanding their reference to it in their
Deadline VII response, it is not currently Natural England’s position that this
model is used for collision risk assessment. The Applicant notes, therefore, that
Band (2012) is currently the only advocated Collision Risk Model for assessing
such impacts by the SNCBs.
9. None of these references indicate, however, why Natural England’s
interpretation of the outputs of modelling is now so radically different from that
at Project One (nor other recently submitted and approved offshore wind farm
projects). In the case of Project One, Natural England concluded(as indicated
at paragraph 4.15 of their Deadline VII response) that an impact of up to 472
collisions per annum would not lead to an adverse effect on integrity.
10. Natural England have repeatedly made reference to their position being
informed by an unpublished report (e.g. at paragraph 4.18 of their Deadline VII
submission), but this report has not been seen by the Applicant and has not
been submitted as evidence to this examination. Paragraph 4.17 of Natural
England’s Deadline VII submission provides some insight into the content of
this report and indicates that its focus includes testing the sensitivity of PVA
(presumably in general terms) to:
•
uncertainty in the demographic parameters used in the population
models,
•
the structure of the population models and
•
the magnitude of the impact considered.
11. It is entirely unclear how this unpublished report leads, now, to such a radically
different interpretation of the outcomes of the PVA modelling undertaken for
this Project (compared to previous projects) and more generally to the positon
with respect to the likely threshold for an adverse effect on the integrity of the
breeding kittiwake population of the FH&BC SPA / FFC pSPA.
12. On this basis the Applicant argues that the revised position of Natural England
is not a response to any new specific evidence on the kittiwake population of
the FH&BC SPA / FFC pSPA, nor to any new specific evidence about the
effects of wind farms on kittiwakes. Rather, it is simply the case that Natural
England has adopted a more precautionary interpretation of existing evidence
which is now at odds with the advice it has previously and recently provided for
other offshore wind farm applications and the basis on which the Secretary of
State has taken decisions on those projects.
•
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