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1.

EXECUTIVE SUMMARY

1.1

There is a conflict between the two projects. E.ON's timetable for exploitation of its
licensed interests clashes with the Applicant's programme for construction and
operation of the windfarm. It is not viable for E.ON to pursue its licensed activities
while the construction or operation of the windfarm is ongoing. Were the Application to
be consented in its current form, it would therefore result in sterilisation of the vast
majority of E.ON's licensed block.

1.2

The conflict exists now. E.ON holds an oil and gas licence which will clearly be
prejudiced by the Application. It is clear from the National Policy Statement on
Renewables EN-3 (the "NPS") and the Marine Policy Statement (the "MPS") and
Eastern Inshore Offshore Marine Plan (the "EIOMP") that the balancing of the
conflicting interests must be considered as part of the current consenting process.

1.3

A decision is therefore required and can be given now. E.ON has provided details of
its likely development envelope to enable that decision to be taken.

1.4

The information produced pre- and post-application by E.ON and available in the
public domain means that oil and gas activities in Block 48/3 were reasonably
foreseeable as being in the normal course of activities that would be expected for any
licence holder, in an area known for its oil and gas prospectivity, previously covered by
an licence held by E.ON, with an oil and gas licencing round ongoing. However that
information has not been properly taken into account by the Applicant at the point of
application or by the end of examination, resulting in the Application and the
environmental information before the Examining Authority and the Secretary of State
failing to assess the likely significant effects on E.ON's licensed activities. E.ON also
has concerns about the assessment of the effects on helicopter access as a result of
the Project, as well as navigational safety.

1.5

Apart from the question of adequacy of assessment, these matters are all indicative of
an approach to the Application that pays insufficient attention to licensed oil and gas
interests, in breach of the provisions of the NPS, and assumes that the Project will
take priority. This flows from the Applicant's position that the appropriate mechanism
for resolving the conflict of interests is the oil and gas clause mechanism.

1.6

The oil and gas clause mechanism is not the appropriate mechanism for resolving this
conflict. Its application is not mandatory in the way that the Applicant submits. It is an
option only, subject to the Secretary of State's discretion. It is therefore not clear that
it will be exercised at all by the Secretary of State. It is also clear from the Ministerial
Statement and the Guidance accompanying that it is a last resort, to be employed
"only if" an application has been made for consent to oil and gas development and
there is no other option to allow oil and gas development to proceed. It can only be
exercised at E.ON's option. In the current circumstances, however, it does not offer a
viable mechanism for resolving conflict because the compensation costs of doing so
would be prohibitive, meaning that E.ON simply will not request that the clause is
exercised, since it would not make economic sense, and E.ON will therefore be
unable to pursue its licensed interests in Block 48/3. That clearly fails to achieve the
balance of energy generation promoted by Government policy.

1.7

If the Secretary of State were to grant consent for the Application as it currently
stands, thus effectively depriving E.ON of the benefit of its licence unless it pays
economically prohibitive compensation at some future date, or by refusing to
determine the lease at all, then the decision would be unlawful and subject to
challenge.

1.8

In any event, neither the Examining Authority nor the Secretary of State need grapple
with the issue of lawfulness, because it is clear that the current consent process – and
not the oil and gas clause mechanism - is the appropriate point at which to consider
and reach a decision on the appropriate balance of the conflicting interests of the
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Applicant and E.ON. That is the common sense position, since to rely on the oil and
gas clause mechanism would result in sterilisation of E.ON's licensed interests for the
reasons set out above. It is also consistent with the structure of the grant of rights by
Government to offshore renewables developers, which also focuses on the current
consenting process by making the grant of any lease conditional upon grant of the
DCO (among other consents).
1.9

It is also the lawful position, for the reasons above and in accordance with the
provisions of the NPS, MPS, EIOMP and section 104 of the Planning Act 2008. The
net effect of these policies and law is to require that the Secretary of State reach a
pragmatic balancing of interests in order to enable both projects to proceed in a viable
manner.

1.10

It is also clear that the Application as currently stated fails to comply with the NPS. It
fails to find solutions to allow co-existence, does not minimise or adequately mitigate
impacts, disruption or economic loss on E.ON's licensed activities, and fundamentally
affects the future viability of E.ON's licensed activities.

1.11

However it is not necessary for the Application to be refused, provided that the
protective provisions proposed by E.ON are put in place. That solution has been
carefully designed to comply with the provisions of the NPS. It presents what is in
E.ON's submission a more than reasonable compromise of interests to allow coexistence, designed to allow E.ON the minimum flexibility required to exploit the
known prospects in its licensed area, together with an obligation to release the area
when relinquished under the licence. It leaves the Applicant with the large majority of
its Project site intact and, on E.ON's analysis, with sufficient area to erect all of the 300
turbines now applied for.

1.12

If the Applicant refuses to accept this solution, the Secretary of State has the legal
powers to make a DCO in the terms requested by E.ON, and E.ON has explained how
no further environmental assessment would be necessary to allow her to do so.

1.13

E.ON's proposed protective provisions represent the pragmatic and lawful solution to
the requirement to balance the currently conflicting interests of the Applicant and
E.ON. For all of the reasons above and in E.ON's submissions, the Examining
Authority should recommend the making of, and the Secretary of State should
ultimately make, the Order in the form sought by E.ON.
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2.

E.ON E&P RESPONSE TO QUESTION 7 OF EXA'S REQUEST FOR FURTHER
INFORMATION DATED 26 NOVEMBER 2015

The ExA welcomes the willingness by E.ON E&P Ltd and the Applicant to adopt a pragmatic
approach, as recommended in National Policy Statement EN-3, to resolve the issue of coexistence between Hornsea Project 2 and E.ON E&P Ltd interests in North Sea Block 48/3. For
the Applicant this is set out in REP5-008, paras 4.28-4.30. E.ON's approach is set out in REP5034, paras 1.56 – 1.66. The ExA also notes the draft Protective Provisions, and especially
Figure 2, provided by E.ON in Appendix 2 of the same reference.
In this context, and given, for example, (i) the small percentage of the Hornsea Project 2 site
which E.ON state that they need for co-existence with the Hornsea Project 2 project; (ii) the
possibilities of directional drilling; and (iii) the implications of the removal of the 5MW WTG
option (see 3 above), the ExA believes that there appears to be clear scope for co-existence.
The ExA strongly encourages the two parties to find common ground as soon as possible
before the close of this examination. This may be expressed in a Statement of Common
Ground and/or in Protective Provisions.
In the event that agreement is not reached, each party should set out its views on how the
issues should be taken forward for consideration by the ExA in making its recommendation to
the Secretary of State.
Introduction
2.1

Discussions have continued between E.ON and the Applicant, and significant
progress has been made towards an agreement. However, it has not been possible to
finalise agreement on coexistence prior to Deadline 7.

2.2

In responding to the ExA's question, E.ON notes that the ExA has identified the
possibility of directional drilling and the implications of the removal of the 5MW wind
turbine as relevant factors in considering scope for co-existence.

2.3

2.2.1

E.ON's comments on how viable directional drilling is as a solution in Block
48/3 are set out in paragraphs 2.4 to 2.5 below.

2.2.2

In order to assist the Examining Authority, E.ON has also considered how
the reduction in the number of turbines proposed (as set out by the Applicant
at Deadline 6 and updated in its submissions on 4 December 2015) interacts
with the area that E.ON has proposed should be protected in its protective
provisions. E.ON's commentary on this topic is set out in paragraphs 2.6
and 2.7 below.

E.ON has then gone on to set out, as requested, its views on how the issues
surrounding coexistence should be taken forward for consideration by the ExA in
making its recommendation to the Secretary of State.

Directional drilling
2.4

E.ON notes the reference in the ExA's question to the possibilities of directional drilling
giving scope for coexistence. As set out in E.ON's submission at Deadline 5, the
geological features associated with Block 48/3 are highly complex (e.g., prospects are
characterised by highly variable temperature profiles, highly fractured deposits, dense
overburdening mudlines and shallow gas pockets). This complexity makes directional
drilling techniques under these geological conditions very limited and hazardous, and
potentially not feasible. The prospects in Block 48/3 are known to have salt canopy
overlays and are bounded by salt walls, both of which are not uncommon in the
Southern North Sea. Salt formations are notoriously difficult to drill through, and act
like a viscous fluid when penetrated, making any directional control of the drill bit very
difficult.

66894162.3\KJ13

1

2.5

Directional drilling is therefore not considered to be an effective and viable option for
the development of block 48/3, and thus it is E.ON’s position that it should not be
considered as part of any proposals for co-existence.

Removal of the 5MW WTG
2.6

E.ON considers that the area it proposes to impose restrictions over in its proposed
protective provisions will not affect the ability of the Applicant to deliver its target 1800
MW capacity within its remaining AfL area. The removal of the 500MW WTG results
in a reduction in the maximum number of turbines from 360 to 300. E.ON's expert
renewables consultants have considered the feasibility of siting 300 turbines within the
remaining AfL area.

2.7

Implications for turbine size and layout
2.7.1

The Applicant’s proposed mitigation for reducing the level of predicted
mortality on the kittiwake population of the FFC pSPA is the removal of 5MW
turbines and increase in the minimum blade tip height from 26m relative to
LAT to 34.97m above LAT (Appendix A to the Submission of 4 December
2015 Application Reference: EN010053). The 6MW option includes 300
turbines, which equates to the loss of 60 turbines from the 5MW option.

2.7.2

E.ON's expert renewable advisors note that it is entirely feasible that the
spacing and layout of a wind farm consisting of 5MW WTGs could be
comparable to one consisting of 6MW WTGs. Design drivers include blade
length, maximum capacity, physical space and losses. Should a layout be
fixed and machine size change, then this is usually practical, given some
minor design changes and subject to review of continued viability of financial
return.

2.7.3

Using the Applicant's layouts 1 and 3, E.ON's advisors have considered the
removal of turbines within its proposed protected area (as set out on the
Protective Provisions Plan – see Appendix 1) to determine whether it
compromises the Applicant’s desired 1.8GW capacity objective. The 6MW
option is the smallest turbine option available and so represents the largest
number of turbines potentially installed. The most likely turbine size for the
project is 7-8MW. There needs to be a balance struck between less turbines
being installed, potentially wider spacing requirements and the productivity
of individual turbines. The current market for larger turbines include the
Siemens 8MW version of its 6MW and 7MW (which is under development)
and both GE Alstom and Vestas has 8MW options available. Larger turbines
up to 10MW are currently still being tested. It is noted that turbine options
are largely dependent on procurement and supplier framework agreements.

2.7.4

At Deadline 6, Natural England remain concerned about the cumulative
effects on gannet populations in the North Sea and so there is some
uncertainty on what this may mean to the currently proposed design
envelope modifications. This uncertainty may result in further design
modifications not currently agreed with Natural England.

2.7.5

E.ON's advisors concluded that only 52 turbines need to be removed from
within E.ON’s PRA using the indicative layout options 1 and 3 (as presented
in the ES). In this regard, it is feasible that the Applicant can still reach its
1.8GW capacity target whilst accommodating E.ON’s PRA. Therefore, it is
not unreasonable to assume that the Applicant can accommodate E.ON’s
PRA.
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ExA's approach to recommendations to the Secretary of State
2.8

The starting point for the ExA's recommendations to the Secretary of State must be
section 104 of the Planning Act 2008, which sets out the matters to which the
Secretary of State must have regard in making her decision. Section 104 (2) identifies
the relevant national policy statement and the appropriate marine policy statements as
documents to which the Secretary of State should have regard. Section 104(3)
provides that the Secretary of State must decide the application in accordance with
any relevant national policy statement, except to the extent that one or more of
subsections (4) to (8) applies.

2.9

NPS EN-3
2.9.1

The ExA's recommendations in relation to coexistence between the
Application and E.ON's oil and gas exploration activities should therefore
begin by appraising whether the Application complies with the relevant
policies in NPS-EN3. E.ON set out the relevant policies in NPS-EN3 in
paragraphs 1.29 - 1.54 of E.ON's Deadline 5 submission to the ExA
(Examination Library reference REP5-034), but for ease of reference and
provide a complete narrative in one document, the relevant tests are set out
again below.

2.9.2

The first relevant section of the NPS sets out requirements for the
Applicant's assessment.

2.9.3

Paragraph 2.6.179 states "Where a potential offshore wind farm is proposed
close to existing operational offshore infrastructure, or has the potential to
affect activities for which a licence has been issued by Government,
the applicant should undertake an assessment of the potential effect of
the proposed development on such existing or permitted infrastructure
or activities. The assessment should be undertaken for all stages of the
lifespan of the proposed wind farm in accordance with the appropriate
policy for offshore wind farm EIAs."

2.9.4

The only Block 48/3 activity assessed is seismic surveying. The ES fails to
consider the further stages of exploration, appraisal and development of the
Block, despite the fact that the NPS requires it to assess the impact on
permitted activities across the lifespan of the proposed windfarm. Instead
the ES treats the block as unlicensed and simply asserts that an oil and gas
developer of the Block must fit around and offshore wind development in it.
That assertion is itself non-compliant with the NPS.

2.9.5

Paragraph 2.6.180 states "Applicants should engage with interested parties
in the potentially affected offshore sectors early in the development phase of
the proposed offshore wind farm, with an aim to resolve as many issues
as possible prior to the submission of an application to the [Secretary
of State]."

2.9.6

As can be seen from the examination, very few issues have been resolved.
The application for the licence was live as at January 2014 when DECC
invited applications for the 28th round, 12 months prior to submission of the
Application.

2.9.7

E.ON (as part of a joint venture) had a licence in relation to Block 48/3
during the period from 2009 - 2012, when the exploration well was to be
drilled. E.ON's joint venture partner withdrew due to financial stress and
E.ON had to relinquish the licence without undertaking any drilling of the
known prospects. E.ON found a new joint venture partner and re-applied
successfully for the block in the 28th Round. It was therefore public
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knowledge that there had been a previous licence granted to E.ON over the
same block.
2.9.8

E.ON had discussions with the Applicant in which it made the Applicant
aware of its plans for Block 48/3 prior to the ES being completed. E.ON also
responded to the Applicant's formal consultations outlining plans for Block
48/3. A meeting was held on 2 April 2014 in which the 28th oil and gas
licence round was discussed.

2.9.9

E.ON's letter to the Applicant of 30 July 2014 (responding to the Applicant's
Phase 2 consultation) identified 3-4 wells planned Block 48/3, and noted that
the first was planned for 2016/17. The letter identified concerns about
ensuring safe access for supply vessels, safe helicopter access, impacts on
safety zones, effects of cable laying on existing infrastructure and impact on
the programme for collection of seismic data.

2.9.10

E.ON also attended a meeting on 2 September 2014 to discuss the
consultation response. The minutes of that meeting, circulated by the
Applicant record that E.ON provided details of the anticipated date for
determination of the pending licence for Block 48/3, outlined E.ON's plans
and provided timescales for carrying out seismic. The notes record that in
relation to Newton "various P10, P50, P90 scenarios will be assessed which
consist of between 2-6 subsea wells with potential for subsea tieback, but
could also require fracking which would also result in a need for a minimum
facilities platform. …Depending on results of exploration well, this would
either result in abandonment or a subsequent 4 year programme thereafter."
Later in the notes, it records "if the exploration phase was successful this
could result in similar platform to Babbage being required from 2019/2020."

2.9.11

The information supplied by E.ON was not used by the Applicant in the ES,
and the potential impacts of the wind farm on E.ON's now extant licence
have not been addressed at all.

2.9.12

Paragraph 2.6.181 states "Such stakeholder engagement should continue
throughout the life of the development including construction, operation and
decommissioning phases where necessary. As many of these offshore
industries are regulated by Government, the relevant Secretary of State
should also be a consultee where necessary. Such engagement should be
taken to ensure that solutions are sought that allow offshore wind
farms and other uses of the sea to successfully co-exist."

2.9.13

There has been no attempt to find solutions to allow the projects to co-exist.
The consistent line has been that E.ON must fit around the Applicant's yetto-be-consented activities.

2.9.14

The NPS then moves on to consider the basis on which the Secretary of
State should reach a decision.

2.9.15

Paragraph 2.6.183 states "Where a proposed offshore wind farm potentially
affects other offshore infrastructure or activity, a pragmatic approach should
be employed by the [Secretary of State]. Much of this infrastructure is
important to other offshore industries as is its contribution to the UK
economy. In such circumstances the IPC should expect the applicant to
minimise negative impacts and reduce risks to as low as reasonably
practicable."

2.9.16

Impacts have not been minimised and as matters stand, there is a
substantial negative impact on E.ON's and its partner's interests, with the
likelihood of sterilisation of the Block for the purposes of oil and gas activity.
The Applicant's construction programme fundamentally conflicts with the
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programme for development of the oil and gas block. Please see paragraph
3.1 of E.ON's written representation for further detail, along with the
materials on construction programme in E.ON's Deadline 5 and Deadline 6
submissions.

2.10

2.9.17

Paragraph 2.6.184 states "As such, the [Secretary of State] should be
satisfied that the site selection and site design of the proposed offshore wind
farm has been made with a view to avoiding or minimising disruption or
economic loss or any adverse effect on safety to other offshore
industries. The [Secretary of State] should not consent applications which
pose unacceptable risks to safety after mitigation measures have been
considered."

2.9.18

There has been no attempt to avoid or minimise disruption or economic loss
to E.ON as another offshore industry. The ES is explicit in its simple
assumption that any oil and gas developer must fit around the wind farm
project. The two projects are in conflict as set out above.

2.9.19

Paragraph 2.6.185 states "Where a proposed development is likely to affect
the future viability or safety of an existing or approved/licensed offshore
infrastructure or activity, the [Secretary of State] should give these adverse
effects substantial weight in its decision-making."

2.9.20

The application makes E.ON's licence fundamentally compromised and
unviable. E.ON cannot develop out its interests at the same time as the
project. The Secretary of State should therefore give the adverse effects
substantial weight in her decision making. E.ON also has navigational
safety concerns relating to existing infrastructure at Babbage platform which
should be given significant weight.

2.9.21

Paragraph 2.6.186 states "Providing proposed schemes have been carefully
designed by the applicants, and that the necessary consultation with
relevant bodies has been undertaken at an early stage, mitigation measures
may be possible to negate or reduce effects on other offshore
infrastructure or operations to a level sufficient to enable the
[Secretary of State] to grant consent."

2.9.22

There is no mitigation or reduction of effects in the ES. It proceeds on the
basis that E.ON must fit around the wind farm.

2.9.23

The NPS then moves on to consider mitigation.

2.9.24

Paragraph 2.6.187 states "Detailed discussions between the applicant for
the offshore wind farm and the relevant consultees should have progressed
as far as reasonably possible prior to the submission of an application to the
[Secretary of State]. As such, appropriate mitigation should be included
in any application to the [Secretary of State], and ideally agreed
between relevant parties."

2.9.25

As set out above, no mitigation is included.

UK Marine Policy Statement and EIOMP
2.10.1
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The ExA in making its recommendation should next have regard to the
provisions of the Marine Policy Statement ("MPS") and relevant marine plan,
in this case the Eastern Inshore Offshore Marine Plan ("EIOMP").
Commentary on the applicable policies in the MPS and the EIOMP is set out
in the response to Question 8 in the ExA's Rule 17 request dated 26
November, set out in section 3 of this submission, below.
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2.11

2.10.2

The policies in the MPS and the EIOMP reinforce the importance of the
economic exploitation of the UK's oil and gas reserves, and the important
contribution offshore wind will make to security of energy supply and delivery
a low carbon energy supply. The policies in the MPS and EIOMP support
E.ON's position that its licensed activities should be protected by appropriate
protective provisions which allow it to continue its exploration activities.

2.10.3

Where there is a conflict between oil and gas exploration and offshore wind
developments, the marine policies give clear priority to oil and gas activities
under policy OG2, particularly recognising that oil and gas exploration and
production is spatially restricted to the areas where hydrocarbon reserves
are to be found. E.ON's interests in its existing Babbage platform and its
proposals under its licensed Block 48/3 are required to be given priority in
the event of conflict.

2.10.4

Policies GOV2 and GOV3 of the EIOMP explain the required approach to
coexistence and support E.ON's position; if E.ON's proposed protective
provisions are included in the DCO, they would give sufficient protection to
E.ON's activities to comply with these policies.

Other matters which the Secretary of State thinks are both important and relevant to
the Secretary of State's decision
2.11.1

Section 104(2)(d) requires the Secretary of State to have regard to other
matters which are important and relevant to the Secretary of State's
decision. E.ON considers that the ExA's recommendation should consider,
under this heading, E.ON's proposed protective provisions.

2.11.2

E.ON considers that in making recommendations to the Secretary of State,
the ExA should have regard to the use of protective provisions to reduce the
impacts on E.ON's licensed activities to an acceptable level. E.ON proposed
protective provisions at Deadline 5.
E.ON has made some minor
amendments to those protective provisions to ensure that any
decommissioning requirements imposed by the Secretary of State on E.ON
in relation to any licensed activities can be complied with before the
protected area is surrendered back to the Applicant. A track changed
version is included in section 4 of this submission. Commentary on the
proposed drafting of the protective provisions is included in Part 4 of this
submission.

2.11.3

E.ON has also proposed a slight amendment to the protective provisions
plan to allow for safe helicopter access and to make allowances for the
Project's safety zones. Commentary on the reasoning for this change is
included in Part 4 of this submission.

2.11.4

E.ON has also commented on the revised protective provisions submitted by
the Applicant at Deadline 6 in section 7 to this submission.

2.11.5

The Applicant invites the ExA to have regard to the mechanism in the oil and
gas clause and the information in the Ministerial Statement as offering the
means by which conflict between the interests of E.ON and the Applicant
may be addressed.

2.11.6

E.ON observes first that in making recommendations to the Secretary of
State, the existence of the oil and gas clause does not in any way override
the requirement to report to the Secretary of State on compliance with the
policies set out above in the NPS and the relevant marine plan policies.

2.11.7

E.ON has set out fully its analysis of the relevance of the oil and gas clause
to the determination of the DCO application in its submissions at Deadline 5
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(REP5-034) (section 1) and Deadline 6 (REP6-019) (section B). E.ON has
also provided responses to the new points raised by the Applicant at
Deadline 6 in section 7 of this submission (below). For the reasons set out in
these responses, the oil and gas clause is not an appropriate mechanism to
address the conflict of interest between oil and gas exploration and wind
farm development and therefore no weight should be given to it.
2.12

2.13

Reporting to the Secretary of State on the Environmental Statement
2.12.1

E.ON has set out that there is a lack of effective mitigation measures
identified within Chapter 11 of the Environmental Statement for the Project’s
effect on Block 48/3 operations, such that the effects are likely to be
significant. Furthermore, due to the lack of proper consideration of E.ON’s
interests in this block, including the information submitted by E.ON during
the examination, Chapter 11 fails to adequately assess the likely significant
effects of the Project. As Hereford Waste Watchers Ltd v Herefordshire
County Council [2005] EWHC 191 (Admin) set out, such difficulties with the
Environmental Statement cannot simply be resolved by conditions (or in this
case, requirements).

2.12.2

It is also considered that, in light of the information that was presented to the
Applicant in pre-application consultations, as detailed in E.ON’s Deadline 5
and 6 submissions and this submission, the Applicant has not carried out an
adequate cumulative impact assessment for the Project.

2.12.3

The Planning Inspectorate’s Advice Note 9 sets out that in assessing
cumulative impacts, other projects should be identified in consultation with
LPAs and ‘other relevant authorities’, and can include those developments
that are identified in ‘in other plans and programmes (as appropriate) which
set the framework for future development consents/approvals, where such
development is reasonably likely to come forward’. In consultation with
E.ON, the Applicant was told about the plans and programmes and
framework for future development that a Licence creates. In not adequately
considering the prospects within Block 48/3 or the potential Licence
programme for development of the rest of the block, the Applicant has not
adequately complied with this Advice Note. It is considered, therefore, that
the Applicant has not sufficiently identified E.ON’s ‘reasonably foreseeable’
developments and inadequately assessed their cumulative effects.

2.12.4

The Examining Authority and the Secretary of State should therefore attach
little weight to the conclusions reached in the Environmental Statement on
the effects of the Project on E.ON's interests, indeed they should recognise
that it fails to identify the likely significant effects of the Project.

The decision to be made by the Secretary of State
2.13.1

Section 104(3) requires that the decision should be taken in accordance with
the NPS. It is apparent, that the application is not in accordance with the
NPS. However, as set out at Deadline 5, E.ON does not seek refusal of the
application on this basis. That is because in E.ON's submission it is possible
to bring the application into compliance by the grant of protective provisions
in favour of E.ON and its successors.

2.13.2

E.ON's aim since the outset of the examination has been to find a
reasonable compromise of interests that allows co-existence, in compliance
with the provisions of the NPS. E.ON believes that the proposed protective
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provisions and the accompanying plan, as updated in this submission, more
than achieve that objective, for the following reasons.

1

2.13.3

The coloured area provides sufficient access to known prospects Joly,
Newton, Newton Deep and Dodgson. The area is designed to allow for the
absolute minimum amount of flexibility needed to drill exploration and
appraisal well(s) in either of the prospects and represents a mere 20% of the
overlapping area of interests. The area includes two 500m pipeline exclusion
zones, which prohibits any turbine foundations from being installed, as well
as E.ON drilling activities. E.ON’s licence for Block 48/3 requires an
exploration well to be drilled no later than the end of June 2019. This is to
confirm the presence of hydrocarbons for its known prospects. However,
exploration drilling by its nature only provides basic data on the presence of
a hydrocarbon reservoir. Having established the presence of hydrocarbons
via an exploration well, complex appraisal well(s) are then drilled, usually at
the extremities of the known field (e.g. in the furthest east areas of the
known prospects), to further examine both the vertical and horizontal extent
of the reservoir including the composition of potential hydrocarbons (e.g.
gas, oil and associated water interfaces).

2.13.4

The impact on E.ON of this proposed compromise arrangement is
considerable. Approximately 80% of the overlapping area of Block 48/3 and
the proposed windfarm is left free for the Applicant to develop. For the
reasons set out above, this effectively means that E.ON is giving up its rights
to explore and exploit the large part of its Block, for no compensation. It is
also accepting the very real risk that the known prospects turn out to be
substantially larger than currently estimated. In those circumstances, E.ON
would effectively be unable to drill larger areas of those prospects to the east
of the coloured area. Its only option would to directionally drill from outside
the area. As noted in paragraphs 2.4 and 2.5 above, this form of drilling
would be extremely expensive, also the geology in the area of Block 48/3
means that is quite possible that it could not be achieved at all. This is
despite the fact that having four prospects in a single Block is considered
indicative of high prospectivity and there is a high potential for further
hydrocarbons to be discovered in the area beyond the known prospects.

2.13.5

There would be a limited impact on the Applicant. It would be free to
develop approximately 80% of the overlap area. Approximately 5% of the
coloured area would be sterilised anyway as a result of the existing pipeline
exclusion zones around the pipelines, shown in the plan in Appendix 2. The
maximum net impact on the Applicant is therefore a restriction on
approximately 15% of the overlap area and approximately 5% of the entire
area of P2. The loss of that area is of such a minimal significance that the
Applicant could still reach its target capacity by the use of fewer, larger
turbines and/or optimising the layout in the available space, as set out in
more detail at section 2.4 above.

2.13.6

In addition, that restriction is not in perpetuity. Under the terms of the
licence E.ON is in normal circumstances obliged to relinquish 50% of the
Block in 2019. The proposed protective provisions only apply insofar as the
area in question remains subject to the licence.

2.13.7

E.ON's analysis (set out in the timeline document in section 4 of its Deadline
5 submission, and updated at Deadline 6 in light of Amber Rudd's speech to
Parliament announcing the dates for the next CfD rounds), is that the
Applicant is unlikely to begin offshore construction as planned in 2018.
E.ON's licence is subject to the above relinquishment obligation and runs
until 2023. It is therefore quite possible that the large part of the coloured

The reasons for the adjustment to the area covered are set out in paragraphs 4.8 – 4.15 below.
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area might be released from the protective provisions by the time the
Applicant comes to build out the offshore elements of their project (having
commenced development onshore within the five year period set by the
DCO). Moreover once the exploration and appraisal process is completed,
the reserved area under the protective provisions is restricted to the
production wells and pipelines and the exclusion zones around them.
2.13.8

E.ON notes that there is a likelihood of a formal consultation on a Southern
North Sea draft Special Area for Conservation (dSAC) for harbour porpoise,
and that upon publication of the draft SAC proposals, there will be a need for
the Applicant's HRA materials to be updated. Presumably at this point there
will also be a need to consult on those materials and consider what effect
they have on the application, given that any SAC formally consulted upon
will be treated as if it is already designated (as required under the Habitats
Directive, the Habitats Regulations 2010 and Offshore Marine Conservation
(Natural Habitats, &c.) Regulations 2007, and as set out in government
policy in paragraph 118 of the NPPF, and noted in Planning Inspectorate
Advice Note 10). It seems likely that this would require an extension to the
three month period for the Secretary of State to make her decision, and thus
potentially further delaying commencement of construction of the Project,
and thus making it even more likely that E.ON's protective provisions will
have resulted in the relinquishment of the reserved area by the time the
Applicant comes to build out the offshore elements of the Project.

2.13.9

E.ON also plans to undertake a seismic survey campaign for the overlapping
areas between Hornsea Subzone 2 and Block 48/3 to evaluate the
prospectivity of the area. The survey will require to be scheduled in 2018 2019. E.ON believes that it should be possible to agree arrangements for
this with the Applicant, although if not, some minor amendments to the
proposed protective provisions may be required to secure the position.

2.13.10 This proposed solution is compliant with the NPS for the following reasons.
(a)

It is compliant with paragraph 2.6.181 because it presents a
solution to allow offshore wind farms and other uses of the sea to
successfully co-exist.

(b)

It is compliant with paragraph 2.6.183 because it offers a pragmatic
approach by E.ON in which the impact on its interests is
substantially greater than on those of the Applicant. While it does
not minimise negative impacts on E.ON to as low as reasonably
practicable, E.ON is willing to take a pragmatic approach in the
spirit of co-existence.

(c)

In relation to paragraph 2.6.184, again although the solution
proposed does not minimise disruption or economic loss to E.ON,
E.ON is willing to accept it as a compromise in the spirit of coexistence.

(d)

In relation to paragraph 2.6.185, while viability of a large part of the
Block is affected, viability of the known prospect is preserved and
E.ON is willing to take a pragmatic view on the loss of the potential
prospects in the remaining 80% of the overlap area.

2.13.11 If the Applicant refuses to accept this solution, the SoS is able to make the
Order in the terms requested by E.ON. The SoS has the legal capacity to
grant a DCO on terms different to those on which it was applied for (Section
114(2) of the Planning Act 2008, as confirmed by letter concerning PostApplication Changes issued to the IPC on 30 November 2011 and DCLG
publication "Planning Act 2008: Guidance for the Examination of
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Applications for Development Consent" dated March 2015 paragraphs 109115 inclusive).
2.13.12 E.ON's assessment, conducted by expert renewables industry consultants,
is that the requested provisions would not amount to a change to the project
applied for or, if they did, they would not amount to a material change,
because any resulting change to the layout of the wind farm would be within
the Rochdale Envelope parameters already assessed in the ES. Indeed for
one topic area – navigation- E.ON believes there would be a net positive
impact to navigational safety. Please see Appendix 3 of E.ON's Deadline 5
submission.
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3.

E.ON E&P RESPONSE TO QUESTION 8 OF EXA'S REQUEST FOR FURTHER
INFORMATION DATED 26 NOVEMBER 2015

The ExA would welcome the views of the Applicant, E.ON E&P Ltd and the Marine
Management Organisation (MMO) on how the policies within the Eastern Inshore Offshore
Marine Plan (particularly the OG and WIND policies and GOV 3) are secured by the proposed
Hornsea Project 2 within respect to potentially competing/conflicting developments of wind
energy and oil and gas exploitation.

3.1

3.2

Summary
3.1.1

The policies in the UK Marine Policy Statement (the "MPS") and the Eastern
Inshore Offshore Marine Plan (the "EIOMP") reinforce the importance of the
economic exploitation of the UK's oil and gas reserves, and the important
contribution offshore wind will make to security of energy supply and delivery
a low carbon energy supply. The policies in the MPS and EIOMP support
E.ON's position that its licensed activities should be protected by appropriate
protective provisions which allow it to continue its exploration activities.

3.1.2

Where there is a conflict between oil and gas exploration and offshore wind
developments, the marine policies give clear priority to oil and gas activities
under policy OG2, particularly recognising that oil and gas exploration and
production is spatially restricted to the areas where hydrocarbon reserves
are to be found. E.ON's interests in its existing Babbage platform and its
proposals under its licensed Block 48/3 are required to be given priority in
the event of conflict.

3.1.3

Policies GOV2 and GOV3 of the EIOMP explain the required approach to
coexistence and support E.ON's position; if E.ON's proposed protective
provisions are included in the DCO, they would give sufficient protection to
E.ON's activities to comply with these policies.

UK Marine Policy Statement
3.2.1

Chapter 3 of the UK Marine Policy Statement (the "MPS") sets out the policy
objectives and outcomes for key activities taking place in the marine
environment. These policy objectives are to be delivered through marine
plans. The high level principles set out at 3.3 of the MPS highlight the
importance of a secure, sustainable and affordable supply of energy, an aim
that is contributed to by both oil and gas development and offshore
renewables. They also highlight the need to meet low carbon energy
targets.

3.2.2

Paragraph 3.3.4 lists factors that decision makers should take into account
when determining applications for all energy infrastructure, as follows:
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The national level of need for energy infrastructure, as set out in
the Overarching National Policy Statement for Energy (EN-1)
which applies in England and Wales, the National Planning
Framework which applies in Scotland and the Strategic Energy
Framework in Northern Ireland;



The UK’s policy objective to maximise economic development of
the UK’s oil and gas resources reflecting their importance to the
UK’s economic prosperity and security of energy supply;

1

3.3



The positive wider environmental, societal and economic benefits
of low carbon electricity generation and carbon capture and
storage as key technologies for reducing carbon dioxide emissions;



That the physical resources and features that form oil and gas
fields or suitable sites for gas or carbon dioxide storage occur in
relatively few locations and need first of all to be explored for and
can then only be exploited where they are found. Similarly,
renewable energy resources can only be developed where the
resource exists and where economically feasible;



The potential impact of inward investment in offshore wind, wave,
tidal stream and tidal range energy manufacturing and deployment
activity; as well as the impact of associated employment
opportunities on the regeneration of local and national economies.
All of these activities support the objective of developing the UK's
low carbon manufacturing capability;

3.2.3

In relation to oil and gas exploration and production, paragraphs 3.3.73.3.10 apply. Paragraph 3.3.8 emphasises that "Maximising the economic
recovery of UK oil and gas resource sustainably is therefore a priority in the
UK's energy supply and energy security strategies".

3.2.4

Paragraph 3.3.9 states "Oil and gas can only be produced where they are
found, though current technology allows a degree of flexibility over the
precise location of production facilities. Moreover, the development of oil
and gas fields can take a number of years owing to the uncertainty
over location, the reservoir characteristics and its potential
productivity. In general, the majority of offshore oil resource is found to the
north of the UK’s continental shelf while the main offshore gas province is to
the south. In general, these hydrocarbons are also found at some distance
from coastal areas". The nature of oil and gas exploration and development
is therefore explicitly recognised in the MPS. E.ON's position is typical of
any exploration licence holder.

3.2.5

Paragraph 3.3.10 provides "Some parts of the UK marine area are well
explored and understood. However in all areas it is likely that there are
new discoveries still to be made and these resources need to be
accessed to achieve the objective of maximum economic recovery.
Initial exploration for oil and gas is generally undertaken by seismic survey
vessels. Continued access to areas of interest for exploration surveys
is necessary but this exploration need not be a permanent barrier to other
uses of the sea.
Where economically recoverable quantities of
hydrocarbons are found, the exclusion footprint of any drilling or offshore
production facilities required can be relatively small and may only have a
limited impact on other resources and uses of the sea." The MPS
recognises (where the Applicant's ES sensitivity assessment does not) the
likelihood of new discoveries of oil and gas reserves being made.

3.2.6

The policy context as set out in the MPS provides support for E.ON's
position that in the consenting process, provision should be made for
exploration surveys and activities (including drilling) to take place. E.ON has
respected the policy position that exploration activities should not be a
permanent barrier to other uses; E.ON's proposed protective provisions
provide a minimal reserved area to allow exploration of the existing known
prospects, and provide for the surrender of that area back to the Applicant
once E.ON is no longer carrying out licensed exploration and production
activities or decommissioning activities within the reserved area.

The Eastern Inshore Offshore Marine Plan
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3.3.1

The Eastern Inshore Offshore Marine Plan ("EIOMP") must be read as a
whole (paragraph 49). The vision for the EIOMP set out in the box in
Chapter 2 is as follows: "By 2034, sustainable, effective and efficient use of
the East Inshore and East Offshore Marine Plan Areas has been achieved,
leading to economic development while protecting and enhancing the marine
and coastal environment, offering local communities new jobs, improved
health and well-being. As a result of an integrated approach that
respects other sectors and interests, the East marine plan areas are
providing a significant contribution, particularly through offshore wind energy
projects, to the energy generated in the United Kingdom and to targets on
climate change."

3.3.2

Relevant policies to the potential conflict between E.ON's interests as a
licence holder for Block 48/3 and as the existing operator of the Babbage
Platform and the Applicant's interest as the holder of an AfL for the Hornsea
Project 2 subzone are OG1, OG2, WIND1 and WIND2, GOV2 and GOV3.
These policies are considered in turn.

3.3.3

Policy OG1: "Proposals within areas with existing oil and gas production
should not be authorised except where compatibility with oil and gas
production and infrastructure can be satisfactorily demonstrated."

3.3.4

The explanatory notes to the policy state (at paragraph 291) "Plan policy
OG1 clarifies that, where existing oil and gas production and infrastructure
are in place, the areas should be protected for the activities authorised under
the production licence consent until the licence is surrendered, (including
completion of any relevant decommissioning activity), or where agreement
over co-located use can be negotiated."

3.3.5

At paragraph 293, the explanatory text adds "This policy adds value to
existing policy as it gives clarity on how national policy is applied where
other activities may want to use the same space. It builds upon national
policy, for example, the Marine Policy Statement (3.3.4): ‘The United
Kingdom’s policy objective to maximise economic development of the United
Kingdom’s oil and gas resources’ and ‘Maximising the economic recovery of
United Kingdom oil and gas resource sustainably is therefore a priority in the
United Kingdom’s energy supply and energy security strategies’ (3.3.8). This
policy is more specific, as it takes account of the relative importance of
gas production in the East marine plan areas to the United Kingdom,
reflecting national policy and current practice" emphasising the significance
of this East marine plan area to gas production.

3.3.6

Policy OG1 is relevant to E.ON's existing infrastructure at the Babbage
platform, and in particular to E.ON's concern about effects on navigation and
helicopters in relation to those existing assets. The Applicant has not
demonstrated that the changes to navigation and helicopter access will not
adversely affect existing infrastructure for the Babbage platform. The
likelihood of future development in Block 48/3 potentially being tied back to
Babbage platform increases the importance of protecting the Babbage
platform.

3.3.7

Policy OG2: "Proposals for new oil and gas activity should be supported
over proposals for other development". This policy is unequivocal –
where there are conflicting proposals, proposals for oil and gas activity
are to be supported over other development proposals. In this case, in
making its recommendations, the ExA should reflect this policy by
recommending the inclusion of the protective provisions and reserved area
that E.ON has requested in order that E.ON's activities can be
accommodated at minimum disruption to the Applicant's proposal for its
offshore wind farm.
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3.3.8

The explanatory notes to policy OG2 state "295. All oil and gas activity is
spatially restricted to the areas where the resource is found, or likely to be
found. Although some of these are known, the total extent and recoverability
of the reserves is not, therefore exploration and appraisal activity is ongoing.
This creates uncertainty as to the future location and spatial extent of
exploration and potential production activity. Future oil and gas activity has
the potential to require access to the same area of seabed as other
activities. In most cases, the consequence of this will be insignificant due to
the small footprint of oil and gas production infrastructure. In some cases
this may not be the case, such as where another user of the sea bed has a
lease in place. Where a lease has been agreed for a co-located activity,
there may be a requirement for negotiation between parties involved.
More detail on how such issues may be resolved between offshore wind and
oil and gas can be found elsewhere, for example in the written ministerial
statement made by the Secretary of State for Energy and Climate Change to
Parliament on the 12th July 2011.
296. In situations where there is potential conflict between alternative
development opportunities, the relevant public authority considering
the proposals would be expected to consider any impact on existing
proposals or developments in its decision. Public authorities will need
to look at the full range of impacts and benefits when making decisions
which could affect oil and gas developments, or when considering oil and
gas activities that could affect other developments.
297. Oil and gas operators can apply for seaward exploration licences to
undertake seismic activity in areas of the United Kingdom Continental Shelf
not covered by a seaward production licence and these can be awarded
outside of Licensing Rounds. Seaward production licences, to obtain
exclusive oil and gas production rights to a defined area of seabed (a block,
part-block or combination of blocks) are obtained during regular licensing
rounds administered by the Department for Energy and Climate Change.
The award of the production licence requires the operator to undertake
the work programme specified in the application, which may include
drilling a well or wells to determine the hydrocarbon potential. If
economic reserves are located, a field development plan must be submitted
to the Department for Energy and Climate Change for approval and a
Production Consent obtained. The seabed area covered by the production
licence will be fairly large, to provide a reasonable chance of locating
reserves, but the reserves are likely to be confined to a smaller area and the
footprint of the infrastructure needed to produce the resource is small, even
including exclusion areas such as safety zones. For a map of current areas
offered and licensed for exploration and potential production, please see
figure 14. There is a current licensing round underway, Round 28, and
the outcome will be added to figure 14 when concluded. For more
information on how maps in the marine plans will be updated and how they
should be considered, please see paragraph 102.

3.3.9
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The explanatory notes are wholly consistent with E.ON's submissions on the
Application. The Applicant does not yet have a lease – their arrangement
with the Crown Estate is only an agreement for lease. The expectation of
policy is that the parties will negotiate.
Consistent with E.ON's
representations at Deadline 5 and Deadline 6, it is noted that the mechanism
referred to in the Ministerial Statement is refered to as an 'example' of how
conflict 'may' be resolved – it is not the only option. Moreover the policy then
goes on to specifically comtradict the Applicant's position, and paragraph
296 is unequivocal that the ExA must, in considering whether to recommend
the grant of the DCO, consider the impact on oil and gas developments,
including those licence blocks within Round 28. This is consistent with the
common sense approach promoted by E.ON and the provisions of the NPS.
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E.ON is seeking protective provisions which will allow it to comply with its
licence obligations to drill an exploration well in the Newton Prospect
3.3.10

WIND1 – Although an agreement for lease is in place for Hornsea Zone 2,
this policy is not of direct relevance as the application to be determined is
the Applicant's application for a development consent order for its own
development, to which policy WIND 2 applies.

3.3.11

WIND 2: "Proposals for Offshore Wind Farms inside Round 3 zones,
including relevant supporting projects and infrastructure, should be
supported."
312. This policy signals that public authorities will look favourably upon
development of Offshore Wind Farms and any supporting projects, including
associated infrastructure, inside Round 3 wind farm zones where conditions
are met (see figure 15 for locations of the Round 3 wind farm zones).
313. Other policies should be taken into account when applying the
support outlined in WIND2. This includes where OG2 is applicable
which would take precedence over WIND2. Once an agreement for lease
has been granted by The Crown Estate then these areas will be covered by
WIND1. This policy enables development of offshore wind in Round 3 wind
farm zones in preference to other conflicting activities but does not
preclude co-location of Offshore Wind Farms with other activities in
accordance with GOV3. The policy will be applied by public authorities
determining proposals for non- Offshore Wind Farm developments or
activities within Round 3 wind farm zones as well as public authorities that
license Offshore Wind Farm and supporting projects brought forward from
Round 3 wind farm zones. These authorities should work in conjunction with
the offshore wind farm developer, the Department for Energy and Climate
Change’s Secretary of State (who will determine Offshore Wind Farm
proposals over the 100Megawatts threshold) and/or the National
Infrastructure Directorate.
There is strong support for Round 3 offshore wind development, but in
marine policy terms that support is clearly secondary to the support for oil
and gas proposals, which under OG2 take priority. E.ON's interests in its
existing Babbage platform and its proposals under its licensed Block 48/3
are required to be given priority in the event of conflict. E.ON wishes to
avoid direct conflict, and has therefore proposed a reasonable set of
protective provisions which reserve rights over only a small portion of its total
licensed area, to allow E.ON to meet its licence obligations for an exploration
well at Newton and exploration and appraisal of the known prospects within
its Block.

3.3.12

GOV 2: Coexistence: Opportunities for co-existence should be maximised
wherever possible.
Para 266: Co-existence (including activities in the same area, but vertically
or laterally separated, and co-location in the same space) is particularly
pertinent to the busy East marine plan areas. GOV2 will be implemented by
the public authorities responsible for authorising development or activities. It
is important for all relevant public authorities to ensure that the
feasibility of co-existence is taken into account in formulating plans
affecting the marine area (including Local Plans, Local Development
Frameworks, Shoreline Management Plans and River Basin Management
Plans), and when assessing new development and other activities.
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Para 267: Proposals should demonstrate the extent to which they will
co-exist with other existing or authorised (but yet to be implemented)
activities and how this will be achieved.
3.3.13

The Applicant has not demonstrated how E.ON's activities can be
accommodated within its proposals. Whilst the Applicant has asserted that
its proposals are compliant with the NPS, the Applicant has not provided any
evidence of how E.ON's survey and drilling activities can be accommodated.
These activities are already licensed, and therefore attract the protection of
the policy. The ExA must, in preparing its recommendations, take into
account the feasibility of co-existence. E.ON's proposals ensure that both
E.ON's oil and gas activities and delivery of the full target capacity of the
Applicant's wind farm are feasible. The Applicant's proposals do not.

3.3.14

GOV3: Displacement
Proposals should demonstrate in order of preference:
a) that they will avoid displacement of other existing or authorised (but yet to
be implemented) activities
b) how, if there are adverse impacts resulting in displacement by the
proposal, they will minimise them
c) how, if the adverse impacts resulting in displacement by the proposal,
cannot be minimised, they will be mitigated against or
d) the case for proceeding with the proposal if it is not possible to minimise
or mitigate the adverse impacts of displacement
269. Marine planning seeks to manage competing demands, reduce conflict
and promote compatibility in the marine area. The converse of co-existence
is displacement and the Marine Policy Statement (3.8.10) has a particular
focus on the impacts of displacement of fishing activity and the need to avoid
this. Displacement has been highlighted as a significant concern by many
users of the East marine plan areas which are already busy (see GOV2) and
increasingly so. The need to promote co-existence (GOV2) is essential in
minimising or mitigating the negative impacts of displacement.

3.3.15

66894162.3\KJ13

Displacement has a disproportionate impact on oil and gas activities,
because oil and gas resources are locationally sensitive (as paragraph 3.3.9
of the MPS acknowledges). If the Applicant's DCO is granted as proposed,
the Applicant's protective provisions do not give adequate protection to
guarantee that oil and gas activity can continue. In order to commit
significant resources to exploration, E.ON requires certainty in its ability to
explore with seismic survey and to drill exploration and appraisal wells.
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4.

E.ON E&P COMMENTS ON THE APPLICANT'S MOST RECENT DCO (REP5-006)
VERSION 7

4.1

E.ON comments as follows on the draft DCO submitted by the Applicant at Deadline
5:

ERCoP
4.2

In relation to deemed marine licence condition 3, relating to the agreement of the
ERCoP: the condition requires the ERCoP to be prepared in accordance with
MGN371. E.ON notes that there are proposals for revisions to MGN371 which may
be introduced prior to work under the marine licence commencing. E.ON therefore
suggests it would be prudent to include reference to any other guidance document
issued by the MCA which replaces MGN371 in that condition so that any future
ERCoP accords with best practice.

Protective provisions
4.3

E.ON notes that REP5-006 does not contain any protective provisions for E.ON's
benefit. The Applicant submitted draft protective provisions at Deadline 6 but no plan
was submitted to allow E.ON to understand the extent of the areas within which the
Applicant proposes protection. Without this plan, E.ON cannot meaningfully appraise
whether the Applicant's protective provisions are adequate.

4.4

E.ON notes that in earlier discussions with the Applicant, the Applicant was proposing
protective provisions which covered the Babbage platform. E.ON cannot tell whether
the Applicant's draft of the protective provisions includes Babbage as the Applicant
has not supplied a plan. E.ON has therefore updated its own protective provisions to
ensure that they also include a protected area around the Babbage Platform.

Block 48/3 activities
4.5

As set out at Deadline 5, E.ON proposes the inclusion of protective provisions to
secure an area for E.ON to carry out exploration and appraisal of its known prospects
within Block 48/3, and to preserve the ability to undertake commercial production
activities if hydrocarbon reserves are confirmed by exploration and appraisal activities.

4.6

E.ON has reviewed the suggested changes from the Applicant submitted at Deadline
6. E.ON has incorporated in the draft below as many of those changes as E.ON
agrees. E.ON provides separate commentary on the remainder in paragraphs 4.17 –
4.21 below.

4.7

E.ON has made some amendments to its proposed wording to ensure that it is also
able to comply with any decommissioning obligations imposed on it in relation to
activities carried out within the reserved area prior to its release back to the Applicant.
These changes are shown in strikethrough/red text overleaf.

4.8

E.ON has also updated its proposed protective provisions plan in order to allow for a
1nm clearance zone for helicopter access to the protected area. This is attached at
Appendix 1 and has been discussed with the Applicant. E.ON has included the coordinates to define the precise extent of the area. Paragraphs 4.9 - 4.15 below
explain the rationale for the inclusion of this additional area in the protective
provisions.

4.9

The rules for helicopter flights generally, including the detail of visual and instrumental
flight rules, were previously established by the Rules of the Air Regulations 2007. The
bulk of these 2007 regulations have recently been replaced with a European
Regulation called ‘The Standardised European Rules of the Air’ Regulation and the
Rules of the Air Regulations 2015. In respect of the relationship between wind turbines
and these 2007 Guidelines, the Civil Aviation Authority released guidance (reference
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CAP 764) entitled ‘CAA Policy and Guidelines on Wind Turbines’. This guidance forms
the basis of many of the comments made within the WFAC report submitted by E.ON
at Deadline 5.
4.10

The rules surrounding offshore operations are contained in EU Regulation 965/2012, a
Regulation that involved ‘laying down technical requirements and administrative
procedures related to air operations’, including the rules on obstacles and airborne
radar approaches. Alongside this Regulation, the European Aviation Safety Agency
released a document known as an Acceptable Means of Compliance (AMC). These
documents are standards adopted by the Agency to illustrate the means by which
operators can establish compliance with the Regulation.

4.11

The AMC to Annex IV (Part-CAT) of the Regulation, which dealt with offshore
operations, and is reflected at paragraph 3.25 of the CAA guidance, makes it clear
that all radar contacts have to be avoided by at least 1NM. If this is not possible, then
flight approach under visual flight rules will be necessary. However visual flight
approach can only be undertaken in certain weather conditions, which may have
safety implications (for example, emergency scenarios predicated on helicopters being
available, and icing concerns, such as those set out in the WFAC report submitted at
Deadline 5). This therefore means that if the boundary of the area reserved to E.ON
remained as set out in the protective provisions submitted at Deadline 5, it would not
be possible to access the area in weather conditions requiring an instrumentation
approach from north through east to south, a frequent occurrence in the Southern
North Sea, given that helicopters require to approach a platform travelling into the
wind and the prevailing wind in the Southern North Sea from the south west. This
would therefore impose an unacceptable limit on helicopter access to the potential
development of Block 48/3.

4.12

Access to any installation within Block 48/3 must therefore have a 1 NM clearance
area around it to enable the flexibility for full helicopter access to the Known
Prospects, and E.ON's proposals reflect this and its need to be able to reliably access
up to the most eastern point of the Known Prospects (as they are currently known).

4.13

It is also necessary to move the eastern boundary of the area reserved to E.ON to the
east in order to take account of the safety zones proposed by the Applicant if the DCO
is made.

4.14

In compliance with s.95 Energy Act 2004 and the Electricity (Offshore Generating
Stations) (Safety Zones) (Applications Procedures and Control of Access) Regulations
2007, the Applicant has made it clear in Chapters 7 and 11 of their Environmental
Statement that they will apply for a 500 metre safety zone from the wind turbines and
any other platforms. Assuming that turbines are placed on the eastern boundary of
E.ON's reserved area, this would mean that E.ON would not be able to access the
easternmost reaches of the known prospects, since it would be a criminal offence to
breach the safety zone.

4.15

The same point applies in respect of the 1000m safety zone proposed by the
Applicant during construction: this would result in E.ON's activities being restricted
within 1km to the west of the eastern boundary of its reserved area, therefore
rendering the prospects in that area inaccessible from directly above.

Documents to be certified
4.16

The E.ON Protective Provisions plan relating to Block 48/3 should also be included on
the list of documents to be certified.

E.ON E&P comments on Appendix I and Appendix J
4.17

E.ON has not had sight of the plan showing the "Protected Area" referenced in the
Applicant's proposed protective provisions. This plan is clearly critical to E.ON's ability
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to assess whether what is proposed is adequate. The Applicant is not proposing to
share this with E.ON (or the ExA) until the final deadline, allowing E.ON no opportunity
to consider it or to make responses before the close of the Examination.
4.18

Definition of "apparatus" and "Protected Area": This is too narrow and vague to
protect E.ON's interests properly. It appears that there would only be protection to the
extent that E.ON either already had apparatus in the Protected Area, or was able to
predict where apparatus would be located in the Protected Area. This does not reflect
the activities E.ON wishes to carry out. During the exploration stage, E.ON wishes to
protect its ability to carry out seismic survey – this would not result in the placement of
apparatus belonging to, occupied by or maintained by E.ON in the protected area, and
this would not be protected. Likewise, drilling rigs would not meet the definition. As
noted above, there is no plan to allow E.ON to identify what area the Applicant is
referring to as the "Protected Area".

4.19

Instead, E.ON has proposed an area which is safeguarded for all of the licensed
activities required by E.ON during the time it has a seaward production licence over
that area or is carrying out decommissioning activities.
E.ON has only sought
protection over a very limited area of its licensed block, and therefore requires the
certainty that this area is protected.

4.20

Insertion of wording at paragraph 3: The Applicant has proposed the insertion of
the wording "such approval not to be unreasonably withheld or delayed and which
approval can only be withheld or delayed where necessary for the protection of
apparatus but which may be granted subject to conditions". For the reasons outlined
above, E.ON cannot accept limitations on protection tied to the Applicant's proposed
definition of "apparatus". Within the reserved area, E.ON must be free to carry out its
licensed activities without constraint. E.ON emphasises that this is entirely reasonable
given that E.ON has only sought restrictions over a very limited area. E.ON is willing
to agree not to unreasonably withhold or delay consent in respect of non-intrusive
survey works or vessel access requested by the Applicant, and has updated the
attached draft protective provisions accordingly.

4.21

Compensation provisions: For the reasons set out throughout E.ON's submissions,
the oil and gas mechanism is not an appropriate method of resolving the conflict of the
Application and E.ON's existing licensed interests. E.ON does not therefore consider
it is necessary to include this provision. In consequence, the related definitions of
"Ministerial statement" and "DECC guidance" suggested by the Applicant have also
been omitted.

66894162.3\KJ13
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E.ON 's proposed protective provisions

PART X
FOR THE PROTECTION OF SEAWARD PRODUCTION LICENSEES
1. For the protection of E.ON E&P and BEL, unless otherwise agreed in writing between the
undertaker, E.ON E&P and BEL the provisions of this part of this Schedule have effect.
2. In this part of this Schedule"BEL" means Bayerngas Europe Limited (company number 05735294) and includes its
successors to the seaward production licence;
"E.ON E&P" means E.ON E&P UK Limited (company number 02761032) and includes its
successors to the seaward production licence;
"the licence holders" means E.ON E&P and BEL;
"the marine licence works" means any works authorised by the marine licences contained in
Schedules H to K to this Order deemed to be granted by article 36;
“plans of the proposed works” includes sections, drawings, specifications and method
statements and any other details as reasonably required by the licence holders;
“the Protective Provisions Plan” means the plan entitled Protective Provisions Plan (with plan
number [XXX]) and certified as the Protective Provisions Plan by the Secretary of State under
article [x] for the purposes of this Part of this Schedule; and
"the seaward production licence" means the licence granted to E.ON E&P and BEL under the
Petroleum Act 1998 by the Secretary of State for Energy and Climate Change licence bearing
the reference P2290.
"the Table of Co-Ordinates" means the following table:
Point

Co-ordinate

1

1.44E, 54.009N

2

1.52E, 54.008N

3

1.52E, 53.836N

4

1.45E, 53.836N

3.- (1) Subject to sub-paragraph (4), the undertaker must not construct any of the authorised
project or the marine licence works (including the placing of any anchor or the laying of any
chains or cables) within the area coloured green on the Protective Provisions Plan and more
particularly defined as the area between Points 1, 2, 3 and 4 in the Table of Co-Ordinates
without having first submitted to, and obtained approval from the licence holders in respect of,
plans of the proposed works within that area, such approval not to be unreasonably withheld or
delayed in respect of non-intrusive survey works or vessel access.
(2) Subject to sub-paragraph (4), the undertaker must not construct any of the authorised works
as are in, on, under, over or within 500 metres of apparatus installed or to be installed in
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connection with Babbage Platform, or which may materially obstruct access to any apparatus
installed or in the course of being installed at Babbage Platform without having first submitted
to, and obtained approval from the licence holders in respect of, plans of the works within that
area, such approval not to be unreasonably withheld or delayed in respect of non-intrusive
survey works or vessel access.
(3) The undertaker must construct the authorised project and the marine licence works in
accordance with the plans approved by the licence holders under sub-paragraph (1) and any
terms and conditions reasonably specified by the licence holders when approving those plans.
(4) Sub-paragraph (1) only applies to the extent that the seaward production licence extends to
the area coloured green on the Protective Provisions Plan or until completion of activities
required under any statutory decommissioning plan required under the Petroleum Act 1998 in
relation to the seaward production licence.
(5) No compensation is payable from E.ON E&P or BEL to the undertaker or any other person
by virtue of the provisions of this paragraph or their implementation.

66894162.3\KJ13
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5.

RESPONSE TO THE APPLICANT'S DEADLINE 6 SUBMISSION - SUMMARY

5.1

Appendix H:
E.ON has provided detailed submissions in relation to EIA and
adequacy of assessments at Deadline 5 and at Deadline 6, and refers to those
submissions (Examination Library references REP5-034 and REP6-019). E.ON
responds in section 6 below to the material submitted by the Applicant in Appendix H
at Deadline 7 only to the extent that the material raises new points not already
addressed by E.ON in previous submissions.

5.2

Appendix I and J: E.ON's response to the Applicant's draft protective provisions
(submitted as Appendix I and J of its Deadline 6 submission) is set out in Section 4
above.

5.3

Appendix L: E.ON's response to the Applicant's Appendix L is set out in Section 7
below.

66894162.3\KJ13
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6.

RESPONSE TO THE APPLICANT'S DEADLINE 6 RESPONSE - APPENDIX H
RESPONSE ON EIA (Paragraphs 3 – 4.23)
4.1 The Applicant notes E.ON E&P’s concerns with regard to
consultation with E.ON E&P and with regards to consultation
with the oil and gas industry as a whole in regard to impacts
on navigation and aviation at paragraph 3.3 of E.ON E&P’s
response at Deadline V. The Applicant notes that there has
been extensive consultation with E.ON E&P, which has
informed the assessment of infrastructure and other users
presented in the ES (see Table 11.3 and 11.4 of Volume 2,
Chapter 11 of the ES and the Consultation Report, Section
8.15). The ES has assessed the impact of the Project on
potential activity in Block 48/3, as outlined in previous
submissions by the Applicant (see paragraph 4.4 of Appendix
J of the Applicant’s response at Deadline V), in the event of a
successful licence application, according to the proposed
activities outlined in E.ON E&P’s Phase 2 Consultation
response (July 2014). The preapplication consultation
between the Applicant and E.ON E&P on 2nd September
2014 notes that further consultation will be had between the
parties in the event that E.ON E&P are successful in their
28th licence round bid and until that time the information is to
remain confidential. As the award of Block 48/3 was held
back for an Appropriate Assessment, Block 48/3 was not
awarded until July 2015 (after the application for the
Development Consent). The information contained and
assessed within the ES is therefore factually correct as of
January 2015.
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The Applicant is aware that the decision being taken on the proposed development is
not being taken in January 2015, but will be taken by the Secretary of State at some
point in 2016, at which time the Secretary of State must be satisfied that she has
adequate environmental information regarding the likely significant effects of the
Project. The Applicant cannot just assert that in January 2015 the ES was accurate
(and E.ON does not, in any event, accept that the January 2015 assessment was
adequate).

7

2

4.4 The Applicant notes E.ON E&P’s reference to a caveat
statement within the ES suggesting that any future owner of
the licence would be undertaking its activities at its own risk
(at paragraph 3.4 of E.ON E&P’s response at Deadline V),
the Applicant is not aware of this statement being made
anywhere within the ES.

The statement in the ES that E.ON is referring to is “Any future operator of block 48/3
will be aware of the Project Two development and will have taken potential
coexistence into consideration” (one example - paragraph 11.6.110).

4

4.11 The Applicant notes E.ON E&P’s concern at paragraph
3.7 of E.ON E&P’s response at Deadline V, with regard to the
fact that any future operator should be aware of the Hornsea
Zone. The Applicant can confirm that this approach is correct
and that this is a requirement of the offshore licencing round
application process. In addition, the Applicant notes that
E.ON E&P were consulted throughout pre-application
consultation (Table 11.3 and 11.4 of Volume 2, Chapter 11 of
the ES and the Consultation Report, Section 8.15).

The statement in the ES E.ON is referring to is “Any future operator of block 48/3 will
be aware of the Project Two development and will have taken potential coexistence
into consideration” (one example - paragraph 11.6.110).
Whilst E.ON agrees that that it is required to be aware of wind farm interests within its
licensed block, this does not mean that it is required to 'give up' its interests to such
interests. As the Government indicated in its note on regulatory matters accompanying
the 28th Licensing Round invitation to bid:
The Government believes that the renewables industry and the oil and gas industry
can successfully co-exist to ensure the nation’s energy needs are met. This is no less
so in areas where oil and gas licenses and proposed or actual wind farm sites exist
and overlap. However, we advise that potential applicants on such blocks should
make early contact with the holders of any relevant wind farm lease or Agreement for
Lease (AfL), or the relevant zone developer(s), and establish in good time a mutual
understanding of the respective proposals and time frames envisaged
(acknowledging that not all aspects of the future plans of either side will
necessarily be definitively decided at that time).
It is E.ON's position that, in its protective provisions, it has sought to understand and
reflect the Applicant's development proposals. In not accepting these provisions, it is
considered that the Applicant has not sought to properly understand the potential
development activity and timeframes of Block 48/3.

6

4.14 The Applicant notes that E.ON E&P have identified an
inconsistency in timescales presented for the offshore
licencing rounds at paragraph 3.11 of E.ON E&P’s
submission to Deadline V.
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E.ON refers to the ES CIA screening matrix (ES, Volume 4 – Introductory Annexes,
Annex 4.5.1, Cumulative Effects Screening Matrix, PINS Document Reference:
7.4.5.1, January 2015), where it states that “Where no specific lifespan or
decommissioning plan is stated for a field, 15 years production is assumed.” The

8

The Applicant advises the information presented in the ES
(paragraph 11.5.59) is factually correct and fails to find any
inconsistencies applied anywhere within the ES.

Applicant has already stated its understanding of the timescale of 18 years for
production.

7

4.15 The Applicant confers with E.ON E&P’s comment at
paragraph 3.12 of E.ON E&P’s response to Deadline V, that
the ES references a DECC report (2011) that states a
consensus view exists whereby the great majority of large
fields in the southern North Sea, at shelf depth waters of
<200 m, have already been discovered. The Applicant
advises that it can only be guided by information in the public
domain or information provided by other parties during
consultation. The information provided by E.ON E&P to the
Applicant was in regard to the Newton Prospect, which is
outside and overlapping with the western edge of Subzone 2
which was used in the assessments. No figure could be
included in the ES as this information was considered
confidential pending the outcome of the 28th licence round
(see paragraph 3.5 above).

This is not accurate. Newton, Joly and Dodgson prospects were presented to the
Applicant in a letter July 2014. The Applicant could have determined by how much
E.ON’s prospects overlapped.

8

4.18 Block 48/3 was not considered in the CIAs of the ES for
a variety of reasons (depending upon the topic and impact
assessment) including, due to a lack of data confidence (i.e.,
a low data confidence was identified due to lack of publically
available information noting that the information supplied by
E.ON E&P during pre-application consultation was stated to
be confidential and was in any event, not sufficient for EIA
purposes) and no conceptual overlap (i.e., the potential for
the cumulative impact to directly or indirectly affect the
receptor(s) in question).

E.ON disagrees as E.ON’s Block 48/3 planned activities were not adequately
assessed in the CIA despite the Applicant being provided with data on the proposed
activities in July 2014. The Applicant's assertion that the information supplied was
confidential is being used as a convenient excuse for poor assessment by the
Applicant. It could still have assumed a realistic worst case based on the information
it included in its consultation report for oil and gas development in the block, since it
was reasonably foreseeable.

9

4.19 The Applicant acknowledges that they are aware of the
UK offshore licencing regime. The Applicant confers that
consultation began with E.ON E&P in 2011, three years prior

The nature and technical detail of each consultation by the Applicant with E.ON was
th
highly variable. Consultation with E.ON regarding the 28 Round did not start until
April 2014, and prior to that, only 3 consultations took place from 2011. These
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to the announcement of the 28th licence round offers. The
Applicant notes E.ON E&Ps concerns at paragraph 3.17 of
E.ON E&P’s response at Deadline V, that consultation has
been insufficient with regard to future activities within Block
48/3. The Applicant notes that the ES has assessed the
known potential activities in Block 48/3 as detailed in
paragraph 3.2 above.

focussed on activities at a Zone level and operation requirements associated with the
Babbage platform. During the consultations in 2011, Block 48/3 was licensed under
the previous licence (held between 2009 and 2013). A further 3 consultations took
place in 2014.

PROPOSED COEXISTENCE (Paragraphs 4.21 and 4.22)
10

The Applicant asserts at paragraphs 4.21 and 4.22 that
consultation with DECC and oil and gas operators should be
considered to be designed in mitigation for the scheme,
which will minimise spatial and temporal interactions to
facilitate coexistence

The Applicant has not made any provision to protect E.ON's interests as a result of the
consultation undertaken to date. E.ON does not therefore consider that consultation is
proving in any way an effective mitigation measure in relation to the coexistence of the
Applicant's proposed wind farm and E.ON's existing interests as a licence holder for
Block 48/3.

NAVIGATION (Paragraphs 4.24 – 4.37)
11

4.28 The Applicant would like to highlight that the Braemer
report submitted by E.ON E&P at Appendix 7 of their
response to Deadline V, does not take into consideration the
low number of vessels operating on the identified routes (see
Table 16.1- Main Route Descriptions of Volume 5, Annex
5.7.1 of the ES), the potential time of any closest point of
approach, nor does it adequately demonstrate vessel
domains in a reasonable scale. The Applicant wishes to
advise that the figures presented in the Braemer report
mislead the reader into the amount of available sea room due
to the size of the icons used within the figures. Considering
Figure 4.7 of the Braemer report as an example, it is noted
that the distance between the Babbage platform and
the northwest corner of Subzone 2 is 5.1 NM (or 9.4 km) and
a typical vessel on route 4 is the Begonia Seaways which
measures 230 metres length overall. There are
approximately 2 vessels per day using route 4.
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To answer each of the Applicant's points in turn:
Appendix 7 and Figure 4.7 within it of E.ON's Deadline 5 submission was intended to
show the common routes of vessels in the area and the problems caused to these
routes by the wind farm. It is not intended to be an accurate scale diagram of the ships
or the distances involved.
The diagram is an example of the practical application of the COLREGS and
demonstrates that action taken to avoid collision between two or more vessels in the
vicinity of Babbage and SZ2 will reduce the availability of sea room considering tracks
1, 7, 8 and 4 all merge in this area.
The issue of what constitutes available sea room in order to pass at a safe distance is
subject to a combination of factors, but not limited to: traffic density, speed, heading,
manoeuvrability, visibility, proximity to navigational hazards etc and the icons (not to
scale) demonstrated very simple practical examples of collision avoidance.
Alterations of course/heading are bold and a successive series of small alterations
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shall be avoided, meaning that until a vessel is past and clear the available sea room
will get used up quickly, particularly in between Babbage and SZ2.
The Report and Figure 4.7 within it are therefore intended to demonstrate that E.ON
has concerns that the windfarm will prevent ships from being able to comply with
COLREGS 13 (overtaking), 14 (head-on), 15 (crossing situation), 16 (action by the
give-way vessel), 17 (action by the stand-on vessel) in consideration of COLREGS 2
(responsibility), 6 (safe speed) and 8 (action to avoid collision), causing safety risks
that the COLREGS are designed to avoid.
As a result of this, E.ON is of the view that the Applicant should have considered
carrying out a manoeuvring study for this area. Although this is not routine for wind
farms, given that the Humber area is one of the busiest UK port areas coupled with a
number of large wind farms nearby, a large presence of gas and oil platforms and that
the Project is in the middle of a number of gas platforms we think it is prudent that
practical application of the COLREGS should have been strongly considered
alongside the historical data used by Anatec.
In terms of number of vessels, the audio recording of Dr Wood at the hearing on 27th
October, indicates that the Applicant is aware that 5 vessels are using the north/south
routes and 2 vessels (as per paragraph 4.28 of the Applicant's Deadline 6 response)
are also using the east/west route. The total number of vessels using the area around
Babbage and SZ2 would therefore be 7 vessels per day.
12

Closest Point of Approach
4.29 The Applicant notes E.ON E&P’s concerns at paragraph
3.26 of E.ON E&P’s response to Deadline V, with regard to
the closest point of approach to the Babbage Platform. The
Applicant advises that paragraph 18.7.1 of Volume 5, Annex
5.7.1 of the ES states the method used for assessing route
deviations. Paragraph 18.7.3 of Volume 5, Annex 5.7.1 of the
ES then explains both the internal and external studies
undertaken by Anatec to show that a worst case of 1 NM
passing distance should be used when considering allision
risk; given that vessels do pass consistently and safely within
1 NM of established wind farms (and oil and gas platforms
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The primary issue is not just the simple CPA of passing traffic to the Babbage platform
or the north west corner of the Windfarm but the CPA that results out of collision
avoidance between vessels and their resulting CPA to Babbage.
Ferries operating at 20 knots when confronted with a collision situation, if they were
equidistant between Babbage and SZ2, would have in the region of 7-10 minutes
before coming into a close quarters situation or alliding with either Babbage or the
project boundary.
It is noted that tracks 1, 4, 7 and 8, are the worst case parameters. It is considered
that in reality most vessels will select the same specific route thereby creating the
potential for a choke point/bottle neck. The necessity to take action to avoid collision
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on the United Kingdom Continental Shelf (UKCS)). The
Applicant also advises that, as stated in paragraph 18.7 of
Volume 5, Annex 5.7.1 of the ES, the main routes are
indicative only and used to assess the worst case parameters
of a development, and in reality vessels will select varying
routes dependent on the conditions and nature of traffic at
the time. The Applicant advises that the methodology used
for the Subzone 2 and Cable Route NRA is in line with
MGN 371, as noted in the SoCG between the Applicant and
MCA (paragraph 3.8.1 of Appendix PP of the Applicant’s
response at Deadline I).

on that choke point will create a close quarters situation with either Babbage or the
windfarm or vessel to vessel traffic (particularly large tankers or LPG carriers) and
construction traffic.

Construction Vessel Routing
4.31 The Applicant notes E.ON E&Ps concerns at paragraph
3.28 of E.ON E&P’s response at Deadline V, with regard to
construction vessel routing. With regards to vessels restricted
in their ability to manoeuvre the response provided by
Braemer at Appendix 7 of E.ON E&P’s response at Deadline
V does not give consideration to the fact that the COLLRISK
models are one of many tools used to assess the potential
risk of the development. The Formal Safety Assessment
methodology and the various elements used to consider risk
are detailed in Section 4.2 of Volume 5, Annex 5.7.1 of the
ES, which are in line with the requirements set out within
MGN 371 (as noted in the SoCG between the Applicant and
MCA (paragraph 3.8.1, Appendix PP of the Applicant’s
response at Deadline V).

E.ON and Braemar understand the COLLRISK model and IMO Formal Safety
Assessment process, however, the COLREGS and the human element require
greater application and understanding, particularly when navigating around wind farms
in the vicinity of gas platforms.
Vessels programmed in risk models behave based on assigned routes, with
distribution of all vessels across programmed routes and waypoints. However, the
practical response of an Navigational Officer trying to manoeuvre a vessel with
regards to vessels restricted in their ability to manoeuvre (such as construction traffic)
should also be considered; particularly when manoeuvring in limited sea room with
potential blind spots and shadow sectors caused by WTG.
Given that there is frequently a confusion by both recreational and commercial sea
users as to the practical application of COLREG 18 (responsibilities between vessels),
leading to vessels taking the wrong collision action, in limited sea room, high traffic or
when navigating in close proximity to fixed objects, E.ON is concerned that it is not
clear that the COLLRISK model had any practical input into the theoretical
mathematical model drawn up by Anatec.
In contrast, a ship manoeuvring simulation would have provided a practical collision
risk assessment with regards to vessels restricted in their ability to manoeuvre. The
simulation would have also provided an understanding of real-life ship interaction in
relation to the COLREGS and thus should have been carried out.
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Cumulative Impact Assessment
4.35 The Applicant notes that the Braemer report submitted
at Appendix 7 of E.ON E&P’s response at Deadline V
suggests that the Dogger Bank Zone was not considered
within the CIA. The Applicant advises that Section 23 of
Volume 5, Annex 5.7.1 of the ES includes all projects
scoped into the assessment. Both Dogger Bank projects
(Creyke Beck A+B and Teesside A+B) were included (see
Table 23.1 and Figure 23.1 of Volume 5, Annex 5.7.1 of the
ES and Table 7.20 of Volume 2, Chapter 7 of the ES). The
Applicant advises that, as noted in the SoCG between the
Applicant, MCA and THLS (Appendix PP and Appendix TT of
the Applicant’s response at Deadline I), that it is agreed that
the work undertaken as part of the Southern North
Sea Offshore Wind Forum (SNSOWF) has provided a
realistic and regional scale development scenario for
consideration within the CIA.

In relation to Annex 5.7.1 of the Applicant's ES, E.ON's concern was how the main
proposed deviated routes for the project tie-in with the cumulative effect between
Hornsea and Dogger Bank Zone. It is noted that route 4 (SZ2) does not appear to be
a main cumulative route in regards to figure 23.3. It is understood that this figure is a
cumulative assessment, but the ferry traffic appears not to represent a main route.

Data Adequacy
4.36 The Applicant notes E.ON E&Ps concerns at paragraph
3.31 of E.ON E&P’s response at Deadline V, with regard to
data adequacy. The Applicant advise that the MCA, as
agreed in the SoCG between the Applicant and the MCA
(Appendix PP of the Applicant’s response at Deadline I),
confirms that the shipping and navigation baseline
environment has been adequately described in the ES and
that the marine traffic survey data used is appropriate for
the assessment and details a good representation of
commercial traffic in the area. The Applicant also advises that
they have also undertaken a traffic validation survey to
ensure that the data used with Volume 5, Annex 5.7.1 and
Volume 2, Chapter 7 of the ES is reflective of current
conditions. The Applicant has responded in this regard at
paragraphs 7.23 to 7.24 of Appendix G of the Applicant’s
response to Deadline V.

Given the sensitivity of the Babbage platform and as the AIS review highlighted in the
Applicant's response to question FNA 27 at Deadline IV identified a change to the
mean position of route 8 (which runs north/south between Babbage and SZ2), E.ON is
concerned that it is not clear how significantly the new results have changed from the
old results, such that it could have an effect on vessel safety in this area. Given that
these figures have changed, E.ON is concerned that these routes could continue to
adjust prior to construction of the Project and the development of Block 48/3, and that
this has not been considered by the Applicant.
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At Deadline IV, the Applicant, in its response to question FNA 27, identified a ‘number
of changes’ to its marine traffic data including alterations to the mean route positions
of routes 2, 5 and 8. E.ON's concern, following that alteration, is the effect on the
pinch point between Babbage and the Project, and how the new routes will affect the
cumulative assessment between Hornsea and Dogger Bank Zone.

E.ON also notes that the MCA approved the baseline environment at Deadline 1,
however the validation exercise has now changed the baseline, which the MCA do not
appear to have yet reviewed.
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4.37 the COLLRISK modelling is undertaken using Anatec’s
ShipRoutes database, which includes all vessel movements
within the area (including to/from Norwegian ports), not just
those notable under the principles of MGN 371 (see Section
19 – Collision and Allision Risk Modelling Assessment,
Volume 5, Annex 5.7.1 of the ES).

E.ON notes that tables 7.6 and 7.7 of the ES deal with shipping routes in respect of
Subzone 2 and the HVAC substations respectively.
However, whilst routes to and from Norway are mentioned for the HVAC substations,
they are not mentioned for Subzone 2.
Given that 3-4 vessels per day are using route 5, it would be expected that these
vessels would most likely transit through Subzone 2 - they should therefore be
accounted for within table 7.7 and are not. This therefore leads to questions as to the
veracity of the data provided by the Applicant within their ES.

AVIATION (Paragraphs 4.38-4.54)
17

4.38 The Applicant relies upon consultation as a designed in
mitigation measure.

Consultation with E.ON has yet to agree on any proposed course of action to address
E.ON concerns. Consultation in itself does not represent mitigation; mitigation has to
be agreed and consultation is merely the process to reach that accord.
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4.39 The Applicant notes that NATS (En-Route) Plc (NERL)
has no objection to the Project (Table 8.4 of Volume 2,
Chapter 8 of the ES and the Consultation Report, Annex 12).
In addition, a SoCG has been agreed between the Applicant
and CAA (Appendix AAA of the Applicant’s response at
Deadline I), in which there are no matters of ongoing
discussion or matters that are disagreed.

The SoCG states “…..it remains for those aviation stakeholders who have an interest
in the proposed development to comment on any impact to their
2
operations/safeguarding and the suitability of any proposed mitigation solutions” and
“……It is agreed………it remains the responsibility of individual aviation stakeholders
to assess the impact of such a worst case on their operations and make
3
representations accordingly”
The SoCG does not detail the subject of the discussions held with the CAA; informal
discussions on potential changes to the HMR structure with the CAA Safety and
Airspace Regulation Group would suggest that they are unaware of any requirement
to, or impending request to, alter the alignment of those routes. E.ON refers to
paragraph 3.36 of its Deadline 5 Submission. It will be for the CAA to determine if any
re-structuring can/will occur but, in accordance with the SoCG, E.ON continue to make
representation on the basis of the potential impact on E.ON helicopter operations.

2

SoCG para 3.1.3.

3

SoCG para 3.5.1.
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4.42 The Applicant queries which platform E.On has
concerns with helicopter access to.
The Applicant states that E.ON has said that the most likely
development scenario for Block 48/3 is a minimum facilities
platform not requiring helicopter
access.
Helicopter Main Routes
4.43 The Applicant notes that there has been no objection
raised to the HMR assessment process or outcome by any of
the statutory aviation consultees.

E.ON's Written Representation states that the most likely development concept is
premised on the installation of a Minimum Facilities Platform (MFP) (that is an
unmanned installation with little or no processing capacity that is remotely controlled
and operated from a host facility). The Representation does not say that there would
be no helicopter movements. It has been made clear to the Applicant on a number of
occasions that a MFP would still require helicopter access for maintenance.
Any alteration to the HMR structure will need to be determined by the CAA. Informal
discussions on potential changes to the HMR structure with the CAA Safety and
Airspace Regulation Group would suggest that they are unaware of any requirement
to, or impending request to, alter the alignment of those routes. When this is
proposed formally, and in the absence of any prior agreement, E.ON will object to the
re-alignment as proposed.
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4.44 and 4.45: the helicopter operator will continue to fly the
HMRs in Visual Flight Rules (VFR). When being used in
instrument meteorological conditions (IMC) and the isotherm
level is at an altitude that
precludes flight below 2,000 ft., the helicopter operator
requires an obstacle free route. Such a route is available as a
deviation around Subzone 2.

If the zero degree isotherm precludes flight below 2000ft (presumably due to icing
conditions), then it is difficult to envisage conditions when aircraft might fly above
2000ft free from those conditions; the implications of the resulting re-route has been
highlighted previously in Deadline 5 (paragraphs 3.37 and 3.38).
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Visual Flight Rules
4.53 The Applicant notes that E.ON E&P is concerned at
paragraph 3.43 of their response at Deadline V, that the
assessment of the Project, together with likely positions for
any platforms within the licensed areas, suggests that
helicopter operations in support of any exploration or
extraction platform should not be relied upon except,
perhaps, in the most benign VFR conditions. The Applicant
advises that E.ON E&P have provided no likely platform
locations within Block 48/3. Indeed, as referred to in
paragraph 4.42 above, the Applicant notes that E.ON E&P
have advised in their Written Representation (submitted at
Deadline I) that the most likely development scenario for
Block 48/3 would be a minimum facilities platform not

The future helicopter support plan for the future platform has yet to be decided but
such a constraint as to rely on future visual approaches via Babbage would be
unacceptable.
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The Applicant’s response at Deadline I (see Appendix CC, table heading: Access and
logistics – aviation: Helicopter approaches to potential future development in Block
48/3) addresses the potential issue only in that it states that, once the platform
position is known, the Applicant will be open to engagement with E.ON to discuss the
logistics of the matter further. The sector of airspace which may then be restricted can
be calculated based on the separation distance of the platform and the Subzone 2
turbines, the wind conditions, the anticipated high altitude access requirements to that
platform, and the safety case requirements of that platform. The turbine plan cannot,
pre-emptively, impose restrictions on airspace around future platforms given the need
to consult and reach agreement. E.ON’s Deadline 6 and Deadline 5 submission

15

requiring helicopter access.
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paragraph 3.41 apply.
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7.

E.ON E&P COMMENTS ON APPENDIX L

7.1

In response to the Applicant's comments in Appendix L, E.ON refers primarily to the
narrative set out in sections 2 and 3 above on how the conflict between E.ON's
interest in Block 48/3 and the Applicant's interest under its AfL with the Crown Estate
ought to be addressed, and to E.ON's previous submissions at Deadline 5 and
Deadline 6.

7.2

The following paragraphs respond specifically to rebut points raised in the Applicant's
Appendix L which are not accepted by E.ON. The points are grouped thematically to
avoid duplication. E.ON's position has been approved by Martin Kingston QC.

7.3

Seeking to use the DCO to avoid or release obligations on E.ON
7.3.1

At various points in Appendix L, the Applicant asserts that E.ON is in some
way seeking to 'subvert' other statutory processes, avoid its own obligations,
avoid the need to justify its own proposals by making representations in
relation to the DCO, or otherwise acting with an 'improper purpose'
(paragraphs 1.2, 1.4, 1.5.1, 1.18, 1.19, 2.2.2 and 2.2.3).

7.3.2

E.ON strongly refutes any accusation of improper purpose. It is evident from
the protective provisions sought and the narrative in E.ON's submissions to
the Examination that E.ON's representations to the Examination arise from
the need to ensure that (in the absence of any commercial coexistence
agreement) oil and gas activity in its licensed block is not sterilised by the
proposed wind farm development. E.ON's representations relate to ensuring
that impacts on its interests are properly assessed and properly balanced in
the DCO decision making process, as provided for by s104 of the Planning
Act 2008, the NPS and relevant marine policies. E.ON has put forward
protective provisions designed to allow E.ON to retain the ability to explore
and appraise a minimal area of its block, within which are concentrated the
known prospects. E.ON has asked for an area which is no larger than
necessary to secure access and ability to construct the necessary
exploration, appraisal and production wells. E.ON has proposed only a
temporary exclusion of wind farm activities in this area, and proposed that
once the licence is surrendered and decommissioning complete, the
surrendered area would be fully released back to the Applicant, leaving only
the wells and pipelines and the safety zones around them. E.ON has
engaged to try to agree coexistence provisions privately with the Applicant
but that has not proved possible as yet. In every respect, E.ON has
approached the Examination entirely properly. E.ON is seeking to remedy
the imbalance that would be created if the Applicant's preferred approach of
deferring consideration of the conflict is followed, with the result that the
Applicant is granted a DCO which effectively sterilises E.ON's ability to
develop because of the Applicant's claim for one way windfall compensation.
See paragraphs 7.8- 7.13 and 7.17 below.

7.3.3

In relation to avoidance of obligations relating to obtaining consent for
E.ON's activities and the allegation at paragraph 1.5.1 that E.ON is
"automatically releasing the other party from the policy obligations and
protections it would otherwise be subject to": at such time in the future as
further consents are applied for by E.ON, those consent applications will be
subject to the full rigour of the relevant regime. Please see paragraphs 7.5 –
7.6 below. Nothing in the protective provisions proposed by E.ON makes
any change to that position. There is no release of E.ON's obligations,
automatic or otherwise. If E.ON is to have any opportunity to exercise its
licence, protective provisions are required. The protective provisions need

66894162.3\KJ13

1

to reflect the value of E.ON's interest and the significant resources already
invested in obtaining the licence.

7.4

4
5

7.3.4

E.ON is not advancing the proposition that "the DCO regime should be the
only mechanism applied to control the relationship between it and the
Project, in effect facilitating the removal of the Project Companies' existing
rights with the Crown Estate over a particular area without compensation
and allowing E.ON E&P to avoid any debate on the appropriateness of its
development proposals (as and when formulated) in its own consenting
process" (paragraph 1.2). E.ON has not advocated that position at any point
in its submissions. There is nothing in E.ON's proposed protective
provisions which would have the effect claimed by the Applicant. E.ON is
also not proposing to affect the operation of the oil and gas clause . E.ON's
submission is that it is clearly not mandatory, lawful or appropriate for the oil
and gas clause to be used in the current circumstances, and that the
existence of the oil and gas clause does not remove the need for the
Applicant to demonstrate compliance with the policies in the NPS and the
marine plans regarding coexistence.

7.3.5

There is nothing in the oil and gas clause, the Ministerial Statement or the
Guidance accompanying it that requires that it is the only mechanism that
can be applied to resolve any conflict of interests. Quite the contrary: the
Ministerial Statement states clearly at two points that the mechanism would
be applied only where the Secretary of State is considering an application for
consent for oil and gas development and that development can proceed
"only if" the oil and gas clause is invoked. That clearly does not apply here.
Instead the conflicting interests can, and ought to, be considered and a
pragmatic balance reached via the current DCO consenting process, in
accordance with the terms of the NPS. The Applicant is trying to force the
issue down the route of the oil and gas mechanism and the payment of
compensation, when in reality it is no more than an option for the oil and gas
4
developer.

Relative timing of the DCO application and any future applications by E.ON
7.4.1

The Applicant 's view is that E.ON's approach imposes obligations on the
Applicant because it is the "first party to seek a consent". E.ON does not
accept this assertion.

7.4.2

At paragraph 1.5.1 the Applicant asserts "The Applicant agrees with E.ON
E&P that it is for the Government to determine ultimately where an
appropriate compromise should lie. The Applicant does not however agree
that this compromise can most appropriately be achieved by imposing
obligations and restrictions on the first party to seek a consent and by
automatically releasing the other party from the policy obligations and
protections it would otherwise be subject to". It is simply a matter of fact that
the Applicant's DCO application is the only consent application currently
under consideration. The policy and legal context for determination of a
DCO application require that the Applicant should minimise negative impacts
5
on other uses, and that the Secretary of State must give 'substantial weight'
to adverse effects on the viability of other licensed offshore activities. As a
result of the Applicant's failure to design mitigation into its scheme to avoid
E.ON's interests, protective provisions are necessary to mitigate the
negative impacts.
It is a normal feature of the DCO regime that
requirements and protective provisions are used in this way to address
impacts between competing interests. The protective provisions do not
release E.ON from any obligations or protections.

Paragraph 5 of the Guidance
Paragraph 2.6.185 of NPS- EN3
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7.4.3

E.ON notes. in considering the relative timing of the applications, that the
Applicant, and any other interested party, has already had the ability to
question the appropriateness of the development of Block 48/3, and the
Secretary of State has already made a decision to grant the licence to E.ON.
The Applicant's consent decision is not the first to be made.

7.4.4

In line with DECC Guidance Note on Regulatory Matters that accompanied
the invitation to bid for the 28th Licensing Round, E.ON consulted with the
Applicant as part of the development of its licence application in April 2014
the details of which are set out in E.ON’s Deadline 5 submission. Through
this meeting, and other statutory and non-statutory consultation meetings
held with the Applicant in relation to the Hornsea Project, E.ON has
attempted to give both parties a clear understanding of the nature of E.ON’s
interests and its intention to apply for a licence which would involve drilling
within the first four years of the licence. The Applicant has therefore been
aware from a very early stage that E.ON’s activities could affect its Project
envelope, and as expressed in the Deadline 5 and Deadline 6 submissions.

7.4.5

Alongside these consultations, as has been set out in E.ON’s previous
submissions, Block 48/3 was subject to an Appropriate Assessment by the
Department for Energy and Climate Change. A consultation was made in
relation to this Appropriate Assessment, carried out by DECC from March to
May 2015. This Assessment identified that an application had been
submitted for Hornsea Project 2. There was therefore opportunity for the
Applicant to comment on the appropriateness of E.ON’s proposals from an
environmental perspective at this stage.

7.4.6

When considering such applications for consent, the DECC Guidance Note
on Regulatory Matters that accompanied the invitations to bid for the 28th
Licensing Round indicated that the Secretary of State may have regard to
existing and proposed wind farm developments, and in doing so would
expect to take into account whether there had been effective discussions
between the parties and whether a reasonable commercial solution
(including the provision of compensation) had been proposed to the wind
farm owner.

7.4.7

Given that the Secretary of State granted the licence, it is clear that she
expected that a reasonable commercial solution could be reached. This
demonstrates that the Applicant’s interests will be considered by the
Secretary of State throughout the development of Block 48/3, but shows also
that efforts need to be made to reach a reasonable commercial solution. It is
E.ON’s position that the rejection of its proposed protective provisions does
not show a desire by the Applicant to reach a reasonable commercial
solution (as set out in E.ON’s Deadline 6 submissions).

7.4.8

If the 'policy and obligations and protections' to which the Applicant intends
to refer here consist of the oil and gas clause mechanism, there is no
avoidance here, because the mechanism is not mandatory, the reasons set
out in E.ON's previous submissions and at paragraph 7.3.5 above.

7.5

Additional consents required by E.ON

7.6

The Applicant asserts that the treatment of the conflict between its interests and
E.ON's interests is affected by the fact that there are further consents to be obtained
by E.ON before development of the block 48/3 prospects can begin. E.ON disagrees,
and considers that the further consents to be obtained by E.ON do not affect the
analysis of the relevant policy and statutory framework for decision on the Applicant's
DCO.
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7.6.1

In paragraph 1.3 the Applicant highlights Condition 19 of the model terms set
out under the Petroleum Licensing (Production) (Seaward Areas)
Regulations 2008, as imposing a requirement for additional consent of the
Secretary of State for the drilling of any well.

7.6.2

E.ON acknowledges that there will be additional detailed approvals which
can only be obtained once the target location for an exploration well is
refined (and in due course, if a field development plan is drawn up).

7.6.3

The need for additional consents (such as for drilling or seismic surveys)
following the granting of the Licence is set out throughout the Licence itself
and the Offshore Petroleum Production and Pipe-lines (Assessment of
Environmental Effects) Regulations 1999 and the Offshore Petroleum
(Conservation of Habitats) Regulations 2001 (both as amended). The
provisions of these documents must therefore be complied with by E.ON and
the Secretary of State. Nothing in E.ON's protective provisions precludes the
necessity of E.ON obtaining these consents and the duty of the Secretary of
State to have regard to these Regulations.

7.6.4

The Applicant's ability to comment on the future consents required by E.ON
under the licence is therefore unaffected by E.ON's proposed protective
provisions, and the decision making processes under the licence are also
unaffected.

7.6.5

At paragraph 1.20.5 of Appendix L, the Applicant has also suggested that
the requirement for further consents under the Licence renders E.ON in a
similar consent position as the Applicant (i.e. not holding absolute rights).
However, this is not the case. The Applicant does not currently have any
consent to develop, and only benefits at the present time from an option
from the Crown Estate. Upon the grant of the DCO, the Applicant will
require further approvals and consents, including the discharge of
requirements. Examples include Requirements 10, 16 and 17, which require
further approvals before the Applicant can commence development.

7.6.6

In E.ON's case, the licence has already been granted to search and bore for,
and get, petroleum within the block. The principle of exploration and
production activities is therefore accepted. While the Licence does not
specify either a purpose governing, or limits on, the exercise of the Minister’s
power to withhold consent to the drilling of wells, the absence of a declared
purpose for, or limits on, a discretionary power does not leave its exercise at
large. The courts will ascribe a purpose for which the powers were
conferred, and any exercise of such powers for other purposes will be ultra
vires: Padfield v Minister of Agriculture, Fisheries and Food [1968] A.C. 997;
Congreve v Home Office [1976] 2 W.L.R. 291. Reading the licence as a
whole and having regard to the provisions of Clause 17(1) (see paragraph
1.3 of E.ON's deadline 5 submission), the appropriate interpretation of the
controls within the Licence is for them to be exercised primarily for the
ensuring of good oil field practice and the avoidance of pollution or other
harmful consequences.

7.6.7

This interpretation is borne out by the application in practice of condition 19
of the Licence. Experience of the process show that such consents are
treated similarly to the discharge of a planning condition requiring further
detail to ensure that suitable environmental, safety and navigational controls
will be put in place when undertaking its activities. The Licence itself is clear
that E.ON has the right to search and bore for, and get, Petroleum in the
area. The fact that these rights are expressed to be subject to the terms of
the licence as a whole does not operate to alter their nature as rights that
have been granted in principle.
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7.7

6

7.6.8

In any event, for the purposes of determining the DCO in accordance with
s104, and determining whether the protection of the policy in the NPS
applies, E.ON has the benefit of an extant licence, which is what is required.
The policy does not require E.ON to have secured further approvals to
benefit from the protection offered. Paragraph 2.6.185 states: "Where a
proposed development is likely to affect the future viability or safety of an
existing or approved/licensed offshore infrastructure or activity, the
[SoS] should give these adverse effects substantial weight in its decisionmaking." In this case, the opportunity to exercise the rights granted in the
licence depends upon the imposition of appropriate protective provisions - in
the absence of protective provisions, it would not be worthwhile for E.ON to
go to the trouble of obtaining further consents if the conflict with the
construction of the wind farm is not resolved.

7.6.9

In paragraph 1.19, the Applicant states that until E.ON has received further
consents, no conflict can lawfully arise. This is factually inaccurate. A
conflict has arisen, in relation to E.ON's existing licence, and the Applicant's
proposals. The Applicant's position suggests that their option for a lease
and DCO application are of greater status than E.ON's existing licence. This
is clearly at odds with the policies in the NPS and the marine plan policies,
which both require the conflict to be addressed at this stage. The Applicant
is seeking to avoid proper engagement with these policies.

7.6.10

The Applicant's intention here may be to argue that the conflict of interests
must be considered at the point that further approvals under the licence are
required, after the DCO has been granted for the entire Project site, and
hence trigger the oil and gas clause mechanism and the compensation that
6
would flow from it, on the basis that "only if" that is done can the oil and gas
development proceed. However that is artificial for the reasons explained
above: the licence means that the conflict exists now. Similarly as matters
stand now, it is not true to say that the oil and gas development can only
proceed "only if" the oil and gas clause mechanism is invoked. Instead the
conflicting interests can, and ought to, be considered and a pragmatic
balance reached via the current DCO consenting process, in accordance
with the terms of the NPS.

Compliance with the NPS
7.7.1

The Applicant asserts that the Application is fully compliant with the NPS
(section headed 'The NPS' on page 3, and at paragraph 2.2). E.ON has set
out in section 2 above its analysis of the NPS policies.

7.7.2

E.ON notes that the Applicant has not engaged with the detail of the relevant
NPS policies in order to demonstrate (as opposed to assert) compliance.
The Applicant asserts that the application must "take account" of E.ON's
interests and the policies in the NPS. That is not correct. The application
must be determined in accordance with the NPS, the MPS and OG2.
'Taking account of' and 'determining in accordance with' are two quite
different things, and the failure to recognise this is indicative of the
Applicant's flawed approach.

7.7.3

As explained in Section 2 above and E.ON's Deadline 5 submissions,
Paragraph 2.6.179 of NPS-EN3 states that applicants should assess how
their application has the potential to affect activities for which a licence has
been granted by Government. Government does not think that the types of
activities expected under a licence are too vague or uncertain to assess –
instead, the policy is explicit that assessment is required.

Please see paragraph 7.3.5 above
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7.7.4

The Applicant's assertion at paragraph 1.09 that "some of what E.ON E&P
could seek to do is so speculative that it cannot be considered in any
environmental assessment and cannot be given any real weight in this
decision making process" is not true. E.ON has put across a lot of
information about what it is likely to do, and the protective provisions E.ON
has proposed are based on the likely case. The Applicant has failed to
adequately assess that information. There is plenty of information to allow an
adequate assessment of the likely case, and for that assessment to be given
full weight in the decision making process. The Applicant's assertion that the
information supplied was confidential is being used as a convenient excuse
for poor assessment by the Applicant. It could still have assumed a realistic
worst case based on the information it included in its consultation report for
oil and gas development in the block, since it was reasonably foreseeable.

7.7.5

The applicant's failure to assess does not accord with the NPS. The
Applicant has been aware of the licence decision and E.ON's concerns for
many months now, but despite having had time to carry out further
assessment work, the Applicant has made no attempt to do so, and justifies
its failure on the basis that the licence block was held back for Appropriate
Assessment at the time of application submission. At the point of the
Examination closing, the Application is not compliant.

7.7.6

In paragraphs 1.10–1.17, the Applicant makes a number of assertions about
the adequacy of the coexistence measures it proposes. These are not
accepted by E.ON, and the drafting proposed by the Applicant has not been
agreed. E.ON does note however that in accepting the need for protective
provisions, the Applicant is accepting that the effect on E.ON's licence (even
if E.ON's future plans are not fully detailed at this stage) is a relevant matter
for the examination of the DCO. However, the Applicant has not shown how
it claims its proposals minimise impact on E.ON - the Applicant has not even
provided the protective provisions plan it relies upon to the Examination.
E.ON (and in turn the Examining Authority) cannot reach any conclusion on
the adequacy of the Applicant's protective provisions without sight of the
area over which such protection is expected to cover.

Threat to viability of E.ON's exploration
7.8

At paragraph 1.15, the Applicant asserts that there would be no threat to the viability
of oil and gas activities in the block if the DCO is granted without the mitigation E.ON
has requested. The Applicant has not produced any evidence to substantiate its
assertion.

7.9

As mentioned in E.ON's previous submissions, the grant of consent to the Applicant's
proposed development on the terms set out by the application would pose both
practical and financial problems which would have the effect of making exploration of
the licensed Block unviable. The practical consequences would be that E.ON would
have to carry out drilling activities within either a construction site or an established
wind farm. This is an obstacle to exploration drilling because of the physical spacing
relative to the necessary legal safety exclusion zones as prescribed under the
Petroleum Act. A standard jack-up rig will require a 500m exclusion zone (1km
diameter) which is impossible to fit into a WTG array that typically has tower spacings
of 800m to 1000m. Further, when considering the need for a possible relief well of up
to 1km distant from the original well the drilling exclusion zone becomes 1.5km (3km
diameter). These diameters increase significantly should a semi-submersible rig be
required to accommodate its extended anchor pattern.

7.10

Even if a jack-up drill rig could be sited within an unexpected void within an array or a
larger gap that satisfies exclusion zone requirements and does not impinge on cable
routes etc., then helicopter access to service the rig would be impossible on a routine
basis (as would be necessary for crew change, for example).
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7.11

Marine traffic, including survey, service and support vessels would be significantly
impeded in terms of access within a wind farm array.

7.12

As referred to in E.ON's Deadline 5 submission, if E.ON were to receive inadequate
protective provisions the cost of terminating the lease over an area with consent for
turbines would lead to an up front compensation payment which would not be
commercially viable. The cost of drilling an exploration well is very high (around
£25m), when there is no certainty of any return at all on that investment. If E.ON were
to have to fund the compensation costs in order to drill an exploration well (as E.ON is
obliged to do under the works programme in the existing licence) it would render the
exploration of the block unviable.

7.13

In relation to the comments at paragraphs 1.12: It is unrealistic to suggest that the
economic impact of potential compensation on the ability to develop the block "is not
an impact which flows from the DCO". As explained above, exploration wells cannot
viably be drilled in the middle of an operational wind farm, which is what the DCO is to
grant consent for. The Applicant claims to have offered protective provisions to
minimise negative impacts and reduce risks to "as low as reasonably practicable".
This is clearly not the case, since development of E.ON's block would be precluded by
the uneconomic compensation payment E.ON may potentially have to make if the
DCO is granted as the Applicant proposes.

7.14

Ministerial Statement and Oil and Gas Clause

7.15

7.14.1

E.ON's submissions on the relevance of the oil and gas clause to the DCO
consenting process are set out in section 2 above, paragraphs 7.3.5, 7.4.8
and 7.6.10, and in E.ON's submissions for Deadline 5 and Deadline 6. In
the paragraphs that follow, E.ON deals only with new points relating to the
oil and gas clause arising from the Applicant's Appendix L submission from
Deadline 6.

7.14.2

In considering the Ministerial Statement, the ExA's starting point should be to
assume that when formulating the Ministerial Statement, the Secretary of
State was trying to adopt a lawful policy against the backdrop of NPS EN-3
and the process for consenting offshore wind projects under the Planning
Act 2008. The Secretary of State’s policy approach as set out in the
Ministerial Statement must therefore be taken to have assumed that in
consenting offshore wind projects, the DCO process will have taken potential
conflicts with licensed oil and gas activities into account and taken steps to
resolve those conflicts in such a way as to permit coexistence between
offshore wind and oil and gas without rendering oil and gas activities
uneconomic and unviable (as required in the policies set out in the NPS and
relevant marine policies).

7.14.3

With that context in mind, E.ON turns to rebut the following particular points
relating to the Ministerial Statement and the oil and gas clause.

Relevance of the Ministerial Statement to the DCO process
7.15.1
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Paragraphs 1.5.2 and 1.19: The Applicant states in paragraphs 1.5.2 and
1.19 that it does not consider the lawfulness of the Ministerial Statement to
be relevant to the DCO process, and considers that the interactions should
be managed by the relevant consenting processes at the relevant time.
E.ON does not agree with the Applicant's assessment of the relevance of the
oil and gas clause to the DCO consenting process. Please see E.ON's
submissions in section 2, paragraphs 7.3.5, 7.4.8 and 7.6.10, at Deadline 5
and Deadline 6. If the DCO were to be granted on the terms the Applicant
proposes, it would necessarily mean that the only way that E.ON could
exercise its rights under its licence would be via the oil and gas clause. That
has been the Applicant's position throughout; to now say that the oil and gas
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clause has nothing to do with the determination of the DCO application is
disingenuous. For the reasons explained by E.ON at Deadline 5, relying on
the oil and gas clause will result in the provisions of the NPS not being
complied with. For that reason, it is entirely relevant to the DCO process - it
goes to the heart of it.
7.16

7.17

Ability to exercise the oil and gas clause
7.16.1

E.ON also notes that E.ON is not 'subject to' the oil and gas clause; it is at
most an option available to E.ON in the future.

7.16.2

E.ON's submissions at Deadline 5 (REP5-034) (section 2) and Deadline 6
(REP6-019) set out the requirements before E.ON could successfully
request the exercise of the oil and gas clause. In any event, (as explained in
paragraphs 7.12 above) E.ON could not seek to exercise the oil and gas
clause because of the likely sums involved.

Windfall compensation:
7.17.1

7.18

There is a fundamental difference between what E.ON proposes (and what
the overwhelming weight of policy is clearly seeking), and the Applicant's
approach, which inherently relies on waiting until one or other party cannot
proceed with their development. The motivation appears to be the prospect
of securing a "windfall" compensation payment, whereby in order to exercise
its existing licence rights, E.ON would have to ask the Secretary of State to
terminate the AfL. The Applicant is trying to achieve a priority for its rights,
whereby if E.ON wishes to do anything within the area of overlap with the
licensed block and the wind farm safety zones, E.ON would have to pay out
substantial compensation, irrespective of the area over which E.ON has
given up rights, and irrespective of whether the conditions on the AfL are
met. This is not what either the NPS or the Ministerial Statement are
intended to create. The Applicant is presenting their arguments as
preserving the integrity of other consenting processes, when what they are
really seeking is to delay consideration of conflicts until they have consent
and have built their project, so that the only way they can be removed or
forced to permit coexistence is with payment of prohibitive sums of
compensation. That compensation windfall is what the Applicant is pursuing
and they wrongly believe that is their entitlement now, and that the
consenting process should be interpreted so as to deliver that outcome.

Written opinion of Martin Kingston QC
7.18.1

The Applicant's summary of the advice from Martin Kingston QC does not
accurately summarise the points being made.

7.18.2

At 1.5.2, the Applicant characterises the advice as "an argument in support
of a position that the Ministerial Statement if applied within the E.ON E&P
consenting regime would be unlawful". The opinion goes wider than this and
addresses the interaction between the DCO application and the Ministerial
Statement, and the extent to which the Ministerial Statement provides any
protection to E.ON, or an appropriate balance between conflicting interests.

7.18.3

At paragraph 1.20.1, the Applicant summarises the material in Counsel's
opinion as being "in essence, the English courts have found that these
residual powers cannot be used to circumvent the will of Parliament as
expressed in the relevant statutory scheme". In fact, the opinion is also
making the broader point that it is not appropriate for the Secretary of State
to grant rights in the licence, and then to take them away by way of applying
a policy statement which has the effect of fettering the Secretary of State's
discretion in future decision making. E.ON has spent a significant sum in
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preparing its licence application, and is paying an annual fee for its licensed
block in order to maintain the rights granted.

7.19

7.18.4

The Applicant has attempted to characterise the existing statutory provisions
in the 2004 Act and the 2008 Act as "a comprehensive statutory scheme".
This is clearly not the case, or there would be no requirement for
supplemental policy as set out in the Ministerial Statement. E.ON does not
accept that this policy statement is the suitable mechanism for balancing
conflict, as it effectively nullifies rights which E.ON has been granted under
its licence.

7.18.5

At paragraph 1.20.4, the Applicant notes that "it is well understood and
accepted that the exercise of such functions may legitimately be guided by
policies developed by the relevant decision maker, provided such policies
do not unduly fetter the exercise of that discretion in particular cases"
(emphasis added). That is precisely the point E.ON (supported by Leading
Counsel's opinion) is making: the effect of the Ministerial Statement is to
place an express fetter on the Secretary of State's decision making. The
policy expressed in the Ministerial Statement is that in all cases, if
agreement cannot be reached, consent will only be granted on the payment
of compensation. This means that in a case such as this, compensation
would be payable notwithstanding that the wind farm development was
consented in full knowledge of the impact on E.ON's licence and without
mitigation for those impacts. The application of the policy would prevent the
Secretary of State from considering the circumstances of each case, which
is an undue fetter on the Secretary of State's decision making power.

7.18.6

The Applicant is attempting to characterise the future consenting processes
and operation of the oil and gas clause as a balancing exercise; at
paragraph 1.20.5 the Applicant expresses that as follows: "The reality is that
the 1998 Act on the one hand expressly requires E.ON E&P to obtain the
Secretary of State's consent to various activities and, on the other, expressly
entitles the Secretary of State to take account of the impact on renewables
exploitation in choosing whether or not to give such consent". This
statement ignores what is set out by the Applicant on the meaning of the
Ministerial Statement, which is that the policy prescribes that the balance
can only be resolved in one direction - in favour of the wind farm operator unless economically prohibitive compensation is paid.
It is already
foreseeable that the compensation would be unaffordable, meaning that the
effect of the policy is to nullify the licence that E,ON has paid for and put
significant resources into bidding for.

7.18.7

The Applicant's narrative in section 1.20 does not reflect the position in
reality; the statutory scheme is not a complete answer. If left to the
operation of the oil and gas clause, there will be no genuine balancing of
competing interests because the terms of the policy fetter the Secretary of
State's discretion such as that renewables will always win, notwithstanding
the known existence of the oil and gas licence at the time of the DCO grant
and the known impact of building a wind farm within the licence area on the
licence holder.

7.18.8

As part of the DCO process, the NPS requires the conflicting interests to be
balanced and for impact on oil and gas interests to be minimised. This is the
correct mechanism to be used at this stage, where the Applicant is seeking
consent to develop its proposals.

Protective Provisions
7.19.1
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E.ON's response to the Applicant's draft protective provisions is set out in
section 4 of this submission.

9

7.19.2

The Applicant states at paragraph 2.1 that no response was received to its
draft protective provisions. E.ON responded verbally to the draft, and also
submitted a written response in relation to protective provisions at Deadline
5. E.ON notes that discussions on coexistence are continuing.

7.19.3

In relation to paragraph 1.11, the Applicant's proposed protective provisions
only protect apparatus, and not the licensed activities that E.ON needs to
undertake. Please see E.ON's submissions at paragraph 4.19 above.

7.19.4

In relation to paragraph 2.2.1 of the Applicant's response, the Applicant
states "It may well be that some activities are entirely appropriate within the
protected area and do not interfere with E.ON E&P's apparatus in any way."
E.ON notes that the Applicant has not explained what activities it has in
mind. For the reasons set out in paragraph 4.21 above, E.ON requires
certainty and control within the limited area it is retaining the ability to carry
out exploration activity in within its licensed block. E.ON has accepted that
requests from the Applicant to carry out non intrusive survey works or vessel
access within the protected area should not be unreasonably withheld or
delayed
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Appendix 1: E.ON's proposed protective provisions plan
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