PLANNING ACT 2008 (AS AMENDED) AND THE INFRASTRUCTURE PLANNING
(EXAMINATION PROCEDURE) RULES 2010 - WRITTEN REPRESENTATION AND
RESPONSE TO THE EXAMINING AUTHORITY’S FIRST WRITTEN QUESTIONS
Application by Smart Wind Ltd for an Order Granting Development Consent for The Hornsea
Offshore Wind Farm (Zone 4) – Project Two (“Project Two”)
Written Representation of C.GEN Killingholme Limited

1. Introduction
C.GEN Killingholme Limited (“C.GEN”) is a company which owns a site close to the land required
by Project Two for its Onshore Substation. C.GEN owns the land (shown edged blue on the plan at
Attachment 3) in between the Centrica Killingholme Power Station and the ferry terminal of C.RO
Ports Killingholme Limited. On 11 September 2014 the Secretary of State made a Development
Consent Order (S.I. 2014/2434) for the construction and operation of a 470 MWe Thermal Generating
Station by C.GEN (“C.GEN Project”) on the site owned by C.GEN. The Connections to the Gas and
Electrical Grid were purposely excluded from this DCO.
C.GEN selected a route for its gas and electrical grid connections for the C.GEN Project in 2013 and is
currently in the process of obtaining the necessary Planning Permissions for the Gas and Electrical
Grid Connections. C.GEN intends to start the process of acquiring the necessary land rights for the
Gas and Electrical Grid Connections soon. C.GEN intends to acquire the necessary land rights via
Agreements. However, should that not be possible, C.GEN will seek to compulsorily acquire the
necessary land rights.
C.GEN became an Electricity Generation Licence holder under Section 6(1)(a) of the Electricity Act
1989 on 21 August 2014. It thereby became a statutory undertaker under the Planning Act 2008.
C. GEN wishes to express its concern about the interactions between the Electrical Grid Connection
for the C.GEN Project and the Electrical Grid Connection for Project Two to the Killingholme
Substation, as well as issues in respect of drainage. The details of the issues are as set out below.

2. Background to Electrical Grid Connections
A Connection Agreement was entered into between C.GEN and National Grid Electricity
Transmission (“NGET”) on 30 April 2013 to provide C.GEN with transmission entry capacity on the
Killingholme Substation. It is currently anticipated (following extensive discussions with NGET) that
C.GEN would connect to the most western bay in the Killingholme Substation. Project Hornsea
Offshore Wind Farm (Zone 4) - Project One (“Project One”) and Project Two both have Connection
Agreements with NGET for their connection at the same Killingholme Substation.
The area surrounding the Killingholme Substation is very constrained, particularly to the north of the
Killingholme Substation, where four overhead pylons of NGET are located. As set out in the
Technical Note attached to this Representation (Attachment 1) and set out in more detail in the
Technical Report prepared by Foster Wheeler Italiana (Attachment 2), the consequence is that the

alternatives for the electrical grid connection for C.GEN are, under the described circumstances, very
limited. During the Examination of Project One, NGET stated that currently the only acceptable route
for both the C.GEN and Project One grid connections would be around the west of the four pylons.
Therefore, the route of the electrical cable shown edged in red on Plan 1 attached hereto (Attachment
3) is the most likely route for the C.GEN electrical grid connection. That plan also identifies the
existing substation edged green and the land owned by C.GEN edged blue.
The land to the north of the Killingholme Substation (and surrounding the four pylons) is included in
the application of Project 2 for the compulsory acquisition of powers. This means that there is an
overlap between the proposed C.GEN electrical grid connection and the proposed site for the Hornsea
Project 2 Onshore Substation. C.GEN informed Project 2 of this several times and more specifically
last year during the Project Two pre-application consultation Round 2 (Attachments 4 and 5). The
response received from SMartWind was rather dismissive and did not provide C.GEN with any
comfort that its concerns would be taken into account by SMartWind (Attachment 9). Although it
would appear from the indicative substation layouts, included in the application for Project Two, that
an area to the west of the pylons has been foreseen for both the Project One and the C.GEN Project
electrical connection, this has not been confirmed by Project Two and the subject area is still included
in the area of land over which Project Two seeks powers of compulsory acquisition.
It may well be that Project Two and the C.GEN Project can co-exist, however provisions for the
protection of the C.GEN electrical grid connection are absolutely required for this to be true . Should
these not be given, it could become impossible for C.GEN to connect to the Killingholme Substation
and that would jeopardise the ability of the C.GEN Project to provide electricity to the NGET. This
would frustrate a consented Nationally Significant Infrastructure Project and compromise its ability to
provide much needed electrical generating capacity. The Examining Authority will recall that the
relevant National Policy Statement (EN-1), makes clear that there is an urgent need for such
generating capacity. Whilst C.GEN will continue to work with the applicant, until such time as an
agreement is reached there continues to be a potential conflict between the consented C.GEN Project
and the proposed Project Two.

3. Protective Provisions
In the Decision Letter of the Secretary of State of 10 December 2014 relating to the DCO Application
for Project One, Paragraphs 19 and 20, which relate specifically to C.GEN, stated as follows:
“19.
Following receipt of the Report, the Secretary of State received a submission from the
Applicant suggesting changes reducing the scope of the protective provisions for C.Gen
Killingholme, who have recently been granted a DCO for a CCGT generating station close to
the end of the transmission cable for Hornsea One. The suggested changes would have
reduced significantly the protective provisions for the C.Gen asset. The Secretary of State
consulted on the Applicant’s submission on this point.
20.
The Secretary of State, having considered consultation responses, has amended the
protective provisions in the draft Order submitted to the Secretary of State to reflect the fact
that C.Gen was not granted all of the compulsory acquisition powers it had sought in its DCO,
while ensuring that those provisions continue to fulfil their purpose of protecting the asset in
the North Killingholme DCO.”

It is clear from the above that it is the Secretary of State’s opinion that the proposed Electrical Grid
Connection for the C.GEN Project (as set out on the Plan attached to the Project One DCO and as
referred to in the protective provisions in favour of C.GEN: the Plan attached to Attachment 7 to this
Representation) needs to be protected. The Protective Provisions contained in the Project One DCO
represent the Secretary of State’s position as to the right degree of protection for the C.GEN Project.
Following the decision of the Secretary of State on Project One, C.GEN came to an Agreement with
Heron Wind Limited and Project One Companies (at that point owned by Dong and Smart Wind), that
slightly amended two provisions in the Protective Provisions (Attachment 6). As such, the companies
recognized the need for protection of the proposed C.GEN electrical grid connection.
For the reasons set out above and in more detail in the Technical Notes (Attachments 1 and 2), C.GEN
submits that the strip of land proposed for C.GEN to construct, access and maintain its Electrical Grid
Connection for the C.GEN Project should be sufficiently protected. The provisions should contain at
least the level of protection set out in the protective provisions which the Secretary of State considered
necessary to include in the Project One DCO (Attachment 7), as amended by agreement with the
Hornsea Project One companies. However we reserve our position on the final detailed form of
protective provisions, pending further discussions with the applicant, during which we hope to reach
an agreed set of protective provisions.

4. Drainage
Application Document 7.3.02 (Hydrology and Flood Risk) includes a proposal for the Project Two
convertor station site to discharge water via a drain running north-south, adjacent to the west of the
fence of Centrica Killingholme Power Station, into a culvert and subsequently into a drainage pond
which is located on land owned by C.GEN.
C.GEN prepared a legal submission on drainage during the examination for Project One (Attachment
8). As the same problem set out in the note for Project One arises for Project Two and in the absence
of adequate protection provided to C.GEN, we refer to and rely on the principles set out within that
legal submission. Even more so, the Hydrology Section of the Environmental Statement, Table 2.17,
for Project 2, states that the operation of both projects would increase the surface water run-off (before
mitigation). C.GEN mentioned this problem to Project 2 during their Consultation Round 2
(Attachments 4 and 5). Application Document 7.3.02, page 2-18 makes reference to this preapplication consultation and states that:
“…Notwithstanding the above conclusions, to provide further comfort to C.GEN, the
Applicant has proposed at paragraph 110 of Part 10 of Schedule I to the DCO a protection to
C.GEN to ensure that drainage from the Project’s substation site does not go beyond the
existing easement rights that the substation site presently enjoys. …”
C.GEN can only assume that this is an unfortunate drafting error as no protective provisions are
included for the benefit of C.GEN in the draft DCO (Part 10 of Schedule 1 to the DCO provides
protective provisions for the benefit of Conocophillips (U.K.) Limited).
Considering the above, it is important that C.GEN would be provided at the very least the same
protection as is provided in the Project One DCO. As with the issue above, we reserve our position on

the final detailed form of protective provisions, pending further discussions with the applicant, and we
hope to reach an agreed set of protective provisions.

5. Conclusions
In respect of the electricity connection, C.GEN submits that any DCO granted for Project Two should
be subject to protective provisions in favour of C.GEN, so as to protect the proposed strip of land for
C.GEN to construct, access and maintain its Electrical Grid Connection. The provisions should
contain at least the level of protection set out in the protective provisions which the Secretary of State
considered necessary to include in the Project One DCO (Attachment 7) as amended by agreement
with the Hornsea Project One companies.
In respect of drainage, C.GEN requests that it be provided with at the very least the same protection as
is provided in the Project One DCO.
If a solution to both of the above issues cannot be agreed, then C.GEN will maintain its position and
will wish to participate fully in the examination process to ensure that its concerns are addressed and
protection is secured.

Attachments to this Written Representation
1. Technical Note: Electrical Grid Connections for NKGS and Hornsea Project 1 (plus schedules)
2. Technical Report prepared by Foster Wheeler Italiana
3. Plan 1 showing the route of the electrical cable
4. & 5. Responses to the 2014 Project Two pre-application consultation Round 2, dated 30 July 2014
and 8 October 2014
6. Agreement with Heron Wind Limited and Project One Companies
7. Protective provisions in favour of C.GEN in the Project One DCO (with associated plan)
8. C.GEN legal submissions relating to the proposed drainage arrangements for Hornsea Offshore
Wind Farm Project One
9. Smart wind response dated 22 October 2014

Technical note: Electrical Grid Connections for NKGS and Hornsea Project 1

Section 1 - Why is the grid connection route proposed by C.GEN the intended route?
Constraint #1: Overhead pylons
C.GEN’s electrical cable connection for the NKGS requires the yellow dots, indicatively shown in
schedule 1, to be connected.
The main obstacles are the four overhead pylons which are located to the north of the Killingholme
Substation. Due to the technical reasons explained in section 2 below, National Grid can currently only
give SMart Wind and C.GEN (in respect of the Hornsea Project 1 and the NKGS, respectively)
assurance that a cable route going west of the pylons will be acceptable.
Therefore, the location of the first part of the cable route, as indicatively shown with a broken yellow line
in schedule 1, is dictated by National Grid requirements.
Constraint #2: Cable crossings
There are four projects in the vicinity of the Killingholme Substation which already have or will require
underground cable connections:
-

-

-

Centrica KPS: one existing underground cable, connecting the blue dots in schedule 2
Hornsea Project 1: one or two new underground cables, connecting the pink dots in
schedule 2. In addition new underground cables will be installed connecting the offshore
windfarm with the substation, entering the substation land from the west (indicatively shown
with a broken pink line in schedule 2)
Hornsea Project 2: one or two new underground cables, connecting the red dots in schedule
2. In addition new underground cables will be installed connecting the offshore windfarm
with the substation, entering the substation land from the west (indicatively shown with a
broken red line in schedule 2)
NKGS: one new underground cable, connecting the yellow dots in schedule 2

Underground high voltage cables are installed with a minimum separation distance (typically six meters)
to minimize thermal interaction. Cable crossings are avoided because they also introduce a risk of
thermal interaction. Thermal interaction means that one cable heats up the other cable and hence the
power plant connected to the affected cable has to reduce its output to avoid damage to the cable.
From schedule 2 it is clear that C.GEN’s cable route for the NKGS, indicatively shown with a broken
yellow line, is the only route which minimizes cable crossings (only one crossing required with the
Hornsea Project 2 cables). This is assuming that Hornsea Project 1 takes a route for its cable
connection around the west of the pylons together with C.GEN, which could reasonably be expected
(see the discussion on the western route in section 2 below).
Constraint #3: Works to the north of the pylons
Schedule 3 demonstrates where SMart Wind has sought consent in its development consent
application to build an electrical transmission station (work no. 10) and a connection consisting of up to
two underground electrical circuits between work no. 10 and the North Killingholme National Grid
substation (work no. 11). It is also apparent that work no. 9 (the electrical cable connection,
proceeding from the offshore windfarm to work no. 10) will be entering the substation site from the west.
In addition, there is the existing Centrica KPS to the north and east of the Killingholme Substation,
which is to be avoided by any cable route. The undeveloped land to the west of the existing Centrica
KPS is land held by Centrica for potential future replanting of their power station and interaction with
this land should be minimized as well.
The route indicatively shown with a broken yellow line in schedule 3 and proposed by C.GEN is the only
route which minimizes interaction with works no. 9, 10 and 11 and Centrica. This is assuming that
Hornsea Project 1 takes a route for its work no. 11 around the west of the pylons together with C.GEN,
which could reasonably be expected (see the discussion on the western route in section 2 below).
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Section 2 - Why is a western route around the pylons the intended route?
Option 1: Eastern route around the overhead pylons (ie running between the pylons and the
Killingholme Substation)
In earlier submissions, during the examination of C.GEN's development consent application for the
NKGS, an eastern route around the pylons was considered by both C.GEN and Hornsea Project 1.
National Grid has subsequently explained to the parties that there are technical issues associated
with such an approach which makes an eastern alignment unacceptable (this view is based
on the current Killingholme Substation bay allocations). The technical constraints include:
-

The presence of low hanging conductors, which would be a serious hazard during
construction works

-

There would be a negative impact on National Grid’s ability to inspect and maintain the
existing overhead lines and pylons

-

There would be a risk of generating induced currents in the earth connections
entering the Killingholme Substation

-

The eastern route would prejudice any future expansion of the Killingholme Substation
to the north

-

The eastern route would complicate future connections to any Substation bays from the
north

Due to these technical constraints, it would be difficult, or even impossible, to make an eastern
alignment acceptable.
The above constraints, in combination with other engineering complications such as additional cable
crossings (Centrica Medium Voltage, Centrica High Voltage and Hornsea Project 2), an access road
crossing (Centrica) and cooling water pipe crossings (Centrica), prevent an alignment to the south
and east of the existing Centrica Killingholme Power Station (frequently referred to in previous
submissions as the 'clockwise route'), which was advocated by SMart Wind throughout the
examination of the NKGS development consent application and in SMart Wind’s submission of 11
April 2014.
Option 2: Between the overhead pylons
At the Issue Specific Hearing held on 30 April 2014 in respect of the Hornsea Project 1 development
consent application, National Grid's stated its view that, "…at this current time the only route that
National Grid would give assurance to, subject to protective provisions, is the western route…Through
the pylons in National Grid terms would be an absolute last resort"
It is therefore extremely unlikely that a route between the overhead pylons would be considered to be
acceptable to National Grid.
Option 3: Western route around the overhead pylons
Due to the above constraints, only a western route around the overhead pylons is considered feasible
for both the NKGS and the Hornsea Project 1 underground cable connections.
Up until the final day of the examination into the Hornsea Project 1 development consent application,
SMart Wind resisted C.GEN’s proposal for a western alignment to be addressed in protective
provisions in the Hornsea Project 1 DCO on the basis that "…it would impact on Hornsea Project
Two". C.GEN did not accept this, as the application for development consent for the Hornsea Project
2 had not (and still has not) been submitted and therefore it was open to SMart Wind to amend the
proposed order limits to accommodate C.GEN's western alignment. In September 2014, C.GEN
received consultation material from SMart Wind in respect of the Further Onshore Consultation for the
Hornsea Project 2. This consultation material appeared to show that modifications had been proposed
to the Hornsea Project 2 order limits which would allow sufficient room for both the NKGS and
Hornsea Project 1 to use the western route (confirmation about this was sought by C.GEN in its
consultation response submitted to SMart Wind on 12 October 2014). This demonstrates that,
provided there are suitable protective provisions, there are no technical reasons why both Hornsea
Project 1 and the NKGS cannot use the western route.
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On 28 May 2014, at the very end of the examination into the Hornsea Project 1 development consent
application, SMart Wind made the following submission to the Examining Authority (see The Applicant’s
Written Response to Deadline VII, §16 -23), admitting that an alternative (western) route might be
required:
"16. If the Applicant does not obtain the consent of NGET to carry out Works No. 11 and route
its grid connection through the pylons, C.GEN have observed in the course of the
examination that, in terms of the draft DCO, the Applicant has not sought planning permission
for any alternative route.
17. The Applicant does not consider this to constitute an impediment to the delivery of the
Project. If the Applicant is required to seek an alternative, it would make an application under
the Town and Country Planning Act 1990 for planning permission to route its grid connection
around the west of Work No. 11. This amendment to its grid connection route would be a
minor deviation from its planned route and would involve the use of land in which the
Applicant has already obtained an interest.
[…]
22. In light of the above, the Applicant is confident that planning permission for an alternative
route which would involve only a minor deviation from that currently proposed would be
granted by the local planning authority. As noted, the Applicant already currently already
holds an interest in the land and the planning permission which would be sought would be
consistent with the promotion of the policy of renewable development within the area. This
would be particularly the case where development consent for the majority of the grid
connection had been granted under the Order.
23. Therefore, if the situation were to arise whereby NGET did not grant its consent to the
route of the grid connection for the Project through the pylons, the Applicant is confident that
this would not impede the delivery of the Project and that an alternative for its delivery would
be forthcoming. As such, any requirement for the consent of NGET to the route in Work No.
11 does not constitute an impediment to the delivery of the Project."
This submission by SMart Wind proves that a western route around the pylons is being considered as
an alternative by SMartWind, should National Grid not allow a cable route between the pylons (which is
considered likely, ref above).
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INTRODUCTION
This report is relevant to the cable routing proposed for the connection of C.GEN’s
Generating Station to the NETS (National Electricity Transmission System) via the existing
Killingholme substation, more in particular in an area in close proximity to the existing
overhead line (OHL) pylons.
The report analyses the interaction of the proposed cable routing with (i) the cable routing
for the connection of SMart Wind's Hornsea Offshore Wind Farm Project One to the NETS,
(ii) the existing 400kV cables for the connection of Centrica’s Killingholme Power Station to
the NETS and (iii) four existing OHL pylons in the proximity of the existing Killingholme
substation.
All the alternative cable routings for the C.GEN connection analysed in this report are
developed within the Grid Connection Land for which C.GEN is seeking powers of
compulsory acquisition.
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CABLE TECHNICAL CHARACTERISTICS
The technical characteristics of the electrical cables assumed for the purpose of this
preliminary design are summarised in the following table:
Characteristics

C.GEN

SMart Wind

230/400/420

230/400/420

Conductor material

Aluminium

Aluminium

Insulation material

XLPE

XLPE

[sqmm]

1200

2500

[mm]

117

139

[m]

3.2

3.5

[m]

2.4

2.8

Rated voltage Uo/U/Um

Nominal cross-section of the conductor
Cable outer diameter
Minimum bending radius during cable laying
Final minimum bending radius
(assumed 20 x Øcable)

[kV]

It has to be clarified that the object of this preliminary study is the cable routing for C.GEN
only; assumptions on SMart Wind’s cables are made for the purpose of investigating any
possible interaction between the two routings.
Most of the technical cable data is taken from the catalogue of a major high voltage cable
manufacturer.
Final minimum bending radius is assumed on the basis of ‘as built’ information from similar
projects.
Conductor material is assumed to be aluminium to be on the conservative side; in case a
copper conductor is selected, smaller cross-sections will be used, with consequent smaller
cable diameters and bending radii.
Hence, a cable route suitable for aluminium conductor cables will be even more suitable in
case of copper conductor cables.
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CABLE ROUTING
C.GEN’s Generating Station will be connected to the Killingholme Substation through a set
of 400 kV underground cables.
The cable routing length is approximately 1000 m.
One cable joint is expected to be necessary, assuming an average length of 600m per
drum. However, this cable joint will not be located in the pylons area.

3.1

CABLE ROUTING DESCRIPTION
Three options of cable routing have been investigated in this preliminary study:
i. Routing between the pylons
ii. Routing east of the pylons
iii. Routing west of the pylons
Input data for the preliminary cable routing drawings are taken from the documents listed
under the REFERENCE DRAWINGS section. This report and the attached drawings can
be further updated when more detailed information becomes available (e.g. site survey,
ground investigation, further information from National Grid).

In particular, the following must be highlighted:
 Towers and substation position have been imported from shape files downloaded from
National Grid’s website.
 Limit boundaries for excavation around the towers (i.e. tower exclusion zone) have been
taken from foundation drawings made available by National Grid.
 Existing drainage ditch position, very close to the tower no. 7735, has been double
checked with satellite photograph and confirmed to be within the tower exclusion zone.
 Distance of existing Centrica cables from tower no. 7735 has been taken from National
Grid’s drawing “Arrangement of earth bar connections to towers”. According to this
drawing, the Centrica cables are located within the tower exclusion zone.

C.GEN and SMart Wind cables run parallel in close proximity to the OHL pylons, each
cable being in a dedicated trench. A separation distance of 4 m has been considered
between the trenches along the cable routing. This configuration has been agreed with
Smart Wind as being a reasonable starting point.
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Whatever the selected cable routing, all the required precautionary measures will be taken
to ensure that tower foundations are not affected during the construction works, especially
during trench excavation and cable installation.

3.1.1

Routing between the pylons
The proposed cable routing is shown in Attachment 1.
With reference to the clearance to the OHL towers, the most critical point is the cable way
between pylons no. 7734 and no. 2897, where the distance between the cable trenches
and the tower exclusion zone is about 3.3 m.
The solution shown in the attached drawing considers cables entering the Killingholme
substation from the north. However, access to the substation from the west could be
considered as an alternative solution.

3.1.2

Routing east of the pylons
The proposed cable routing is shown in Attachment 2.
C.GEN and SMart Wind cables run parallel east of the pylons.
Both C.GEN and Smart Wind cables cross Centrica’s cable twice, first in the west-to-east
way and then in the north-to-south way.
Cables must enter the Killingholme substation from the north. An alternative way to access
the substation is not considered feasible.

3.1.3

Routing west of the pylons
The proposed cable routing is shown in Attachment 3.
C.GEN and SMart Wind cables run parallel west of the pylons.
The most critical point is the cable way north of pylon no. 7734, where C.GEN’s cable
trench is about 3 m from tower the exclusion zone and about 2.7 m from the boundaries of
the Grid Connection Land.
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The solution shown in the attached drawing considers cables entering the Killingholme
substation from the north. However, access to the substation from the west could be
considered as alternative solution.

3.2

CABLE TRENCH
Cables will be directly buried in a cable trench, at a minimum depth of 1m, with mechanical
protection suitable to resist OHL construction traffic (e.g. 26 tonnes trucks, as per National
Grid information).
In any case, depending on detailed load characteristics of OHL construction traffic provided
by National Grid, further protection could be provided to the cable (e.g. deeper cable
trench, additional mechanical protection, concrete cable ducts) to comply with the cable
manufacturer requirements.
Final design will be done when detailed information and ground characteristics are
available for a load distribution study.
Minimum cable trench width will be 1 m; slope of trench side walls will be defined on the
basis of local soil conditions.
A maximum width of 3 m (i.e. 45° slope) is considered in the preliminary design.
Actual batter angle will be defined by cable manufacturer, when ground conditions are
known.
Cables will be laid in trefoil configuration.
Backfill will be realized with appropriate material e.g. sand with defined granulometric and
thermal features or cement bound sand (CBS), in accordance with the cable
manufacturer’s instruction.
Concrete tiles will be positioned over the backfill, for cable protection, along the whole
cable routing.
The cable trench will be then filled with native soil up to ground surface.
Cable trenches shall have bending radii as great as possible to allow cable installation, in
accordance with the cable manufacturer’s instruction.
For the purpose of this preliminary design, minimum allowable bending radius is
considered not to be lower than 4m.
A typical trench section is shown in Attachment 4, whilst typical sections for Centrica’s
cable crossing (two alternative solutions, i.e. cable crossing in a trench and with horizontal
directional drilling) are shown in Attachment 6.
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ROAD CROSSING
In case road accessibility needs to be guaranteed during the cable laying period, road
crossings will be realized with PVC pipes in concrete duct.
Concrete ducts will be used only in straight runs and will be designed to be compliant with
the required load bearing capacity.
A typical duct section is shown in Attachment 5.
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Cable joints will be pre-moulded slip-on type, with an embedded electrode providing a
complete shielding of the conductor splice.
The joint will be mechanically protected by an outer casing suitable for the installation
conditions.
Typical drawing and dimensions of 420 kV pre-moulded joint is given in the following figure.

Cable joints will be assembled in a joint bay.
Preliminary dimensions of the joint bay are given in the following table:
Cable joint bay
Preliminary dimensions

[m]

Length

Width

Depth

10

3

2

As already mentioned in section 3, the cable joint for the C.GEN cable will not be located in
the pylons area.
4.2

CABLE DRUMS
Preliminary characteristics of typical cable drums are given in the following table:
Cable drum

Diameter

Width

Weight

Preliminary dimensions

[m]

4

2.25

---

Preliminary weight (loaded)

[ton]

---

---

16
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CABLE LAYING
TRENCH EXCAVATION
Trenches will be usually excavated with compact excavators in free areas; excavation by
hands will be foreseen in the vicinity of other services or structures (e.g. tower foundations,
if needed).
Preliminary characteristics of excavators are given in the following table:
Characteristics

Bucket

Excavator

Preliminary width

[mm]

1000

1350

Preliminary weight

[kg]

100

2000

Excavated soil will be stockpiled aside the trench until final backfilling.
Soil in excess will be conveyed to authorised landfill facilities for final disposal.
All precautions will be taken to ensure that tower foundations are not affected during
excavation works and that access to the towers for O&M will at all times be guaranteed (i.e.
temporary trench crossings for traffic etc.).

5.2

DESCRIPTION OF CABLE PULLING OPERATION
Cable pulling will be done through a motorized winch, connected with a rope to the pulling
eye (or sock) on the pulling head of the cable.
The necessary pulling force depends on the combination of several factors, mainly cable
weight and characteristics of the cable route (e.g. length, slope and curves).
The maximum pulling force is defined on the basis of the cable conductor material and
section.
Pulling force shall be defined by cable manufacturer and shall be always checked with a
dynamometer during laying operation.
Rolls will be positioned on the compacted bedding at the bottom of the trench, to make the
cable scroll, at the following preliminary distances:
 every 2-3 m when the routing is straight;
 every 0.4 m in curves.
If necessary, motorized rolls can be used to help the pulling operation.
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CABLE INSTALLATION WORKS DURATION
Cable installation works duration for the entire C.GEN cable length is expected to be in the
range of 10-12 weeks.
Work sequence will be conceived in order to minimize the disruption period, which is
expected to be about five weeks in close proximity of the pylons (i.e. trench excavation,
cable laying, trench restoring).

5.4

BENDING RADII
Minimum bending radius during cable laying is higher than the final permissible bending
radius, because the conductor is already stressed by the pulling forces.
When the pulling operation is finished, the cable can be handled manually to reach the final
bending radius.
Preliminary bending radii are given in the table in section 2.

5.5

EQUIPMENT FOR CABLE LAYING
Main equipment and devices necessary for cable laying are summarized here below:
 motorized winch;
 wire rope and anti - torsion device;
 pulling head;
 pulling eye or pulling sock;
 hydraulic jacks for drums lifting;
 dynamometer;
 rolls.
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ADDITIONAL INFORMATION
All the aspects concerning the HV connection of C.GEN’s Generating Station to the
Killingholme substation will be taken into consideration during the detailed engineering.

6.1

HIGH VOLTAGE HAZARD
All the prescriptions given in safety documents GS6 “Avoiding danger from overhead power
lines” and ENA Technical Specification 43-8 “Overhead Line Clearances” will be complied
with.

6.2

MAINTENANCE OPERATION
XLPE cables do not require specific maintenance activities.
Periodic inspection of cable routing is suggested to assess that no excavation works are
carried out in the proximity of the cables. This is simply done by a man walking along the
cable routing.
Periodic tests (typically every six months for the first two years of operation, then once a
year) shall be carried out to check the integrity and the efficiency of the outer sheath, when
the cable is de-energized.
The test is carried out using a direct current generator, to be connected to the earthing link
boxes, installed at the cable termination points and across the cable joint.
No intrusive work is expected in the pylons area.

6.3

EARTH POTENTIAL RISE
The metallic sheath of the cable will be normally grounded at both ends (solid bonding or
cross bonding) without any induced voltage at cable ends. Bonding configuration will be
defined during detailed design according to manufactures design practice.
With this arrangement, in case of fault, the earth fault current will flow through the metallic
sheath of cables up to the cable ends (no current earth path) at the substation, without
affecting the existing grounding system of the OHL towers.
In case a single point bonding of the cable sheath is selected (unlikely for this plant), in
order to avoid potential rise in case of a failure, both earth points have to be connected with
an additional earth continuity wire, able to ensure an effective low impedance return circuit
for the fault current and thereby reduce the potential rise.

For the protection of C.GEN Killingholme limited
91.—(1) The following provisions apply to govern the relationship between the undertaker and
C.GEN unless otherwise agreed in writing between the undertaker and C.GEN. For the avoidance
of doubt, paragraphs 92, 93(1) and 106(1) of the following provisions shall apply only in respect
of such parts of the grid connection land in which C.GEN have a land interest or have powers
under any order or statutory instrument to acquire such an interest (whenever granted).
(2) In this Part of this Schedule—
“approving party” means the party from whom an approval should be, has been or should have
been obtained under the terms of this Part, and shall be the undertaker in the case of specified
work by C.GEN, and C.GEN in the case of specified work by the undertaker;
“C.GEN” means C.GEN Killingholme Limited (Company number 06422434), whose
principal office is at 130 Shaftesbury Avenue, London W1D 5EU;
“C.GEN relevant land” means the area of land shown coloured yellow on the plan;
“construction” includes execution, placing, altering, replacing, reconstruction, relaying,
maintenance, extensions, enlargement and removal and “construct” and “constructed” are
construed accordingly;
“crossing zones” means those areas of land shown coloured green on the plan;
“dominant land” means the Order land shown numbered 404 on the land plans;
“drainage ditch” means the ditch shown by a black line marked ‘Drain’ on the plan;
“Hornsea Project Substation Site” means the substation site shown outlined in pink on the
plan;
“grid connection land” means the C.GEN relevant land, the thermal buffer zone and the
crossing zones;
“the plan” means the plan entitled the C.GEN Protective Provisions plan and certified as the
C.GEN protective provisions plan by the Secretary of State for the purposes of this Part of this
Schedule;
“plans” includes sections, drawings, specifications, designs, design data, software, soil reports,
calculations, descriptions (including descriptions of methods of construction), staging
proposals, programmes and details of the extent, timing and duration of any proposed
occupation of the relevant land;
“promoting party” means the party who is seeking, has sought or should have sought an
approval under the terms of this Part of this Schedule and shall be the undertaker in the case of
specified work by the undertaker, and C.GEN in the case of specified work by C.GEN;
“pylon land” means the area of land shown cross-hatched in black on the plan;
“servient land” means any pond, ponds or any watercourse on land under the ownership of
C.GEN as at the date of this Order;
“specified work” means so much of any work or operation by the undertaker or C.GEN as is
in, on, under or over the grid connection land; and
“thermal buffer zone” means the area of land shown coloured red on the plan.
92. The undertaker must not under the powers of the Order acquire—
(a) new rights over the C.GEN relevant land; or
(b) new rights over the thermal buffer zone, except for the purposes of access and
maintenance,
without the consent of C.GEN, such consent not to be unreasonably withheld or delayed but which
may be given subject to reasonable conditions.
93.—(1) Subject to sub-paragraph (3), any specified work must be constructed—
(a) without unreasonable delay in accordance with the plans approved or settled under this
Part of this Schedule; and

(b) to the reasonable satisfaction of the approving party.
(2) If any part of the specified work is constructed otherwise than in accordance with the
requirements of this Part of this Schedule, the approving party may by notice in writing require the
promoting party at the promoting party’s own expense to comply with the requirements of this
Part of this Schedule or (if the promoting party so elects and the approving party in writing
consents, such consent not to be unreasonably withheld or delayed) to remove, alter or pull down
the work and, where removal is required, to restore the site to its former condition to such extent
and within such limits as the approving party reasonably requires.
(3) Subject to sub-paragraph (4), if within a reasonable period, being not less than 28 days from
the date when a notice under sub-paragraph (2) is served upon the promoting party, it has failed to
begin taking steps to comply with the requirements of the notice and subsequently to make
reasonably expeditious progress towards their implementation, the approving party may execute
the works specified in the notice and any expenditure incurred by it in so doing is recoverable
from the promoting party.
(4) In the event of any dispute as to whether sub-paragraph (2) is properly applicable to any
work in respect of which notice has been served under that sub-paragraph, or as to the
reasonableness of any requirement of such a notice, the approving party must not except in
emergency exercise the powers conferred by sub-paragraph (3) until the dispute has been finally
determined.
94. The promoting party must give to the approving party not less than 14 days’ written notice
of its intention to commence the construction of the specified works and, not more than 14 days
after completion of such construction, must give the approving party written notice of such
completion.
95. The promoting party must at all reasonable times during construction of the specified works
and thereafter allow the approving party, its servants and agents, access to such work and all
reasonable facilities for inspection of any such work.
96.—(1) After the purpose of any temporary works has been accomplished the promoting party
must with all reasonable dispatch, or after a reasonable period of notice in writing from the
approving party requiring the promoting party to do so, remove any such temporary works or any
materials relating thereto which may have been placed in, on, under or over the grid connection
land by or on behalf of the promoting party.
(2) If the promoting party fails to do so within a reasonable period after receiving such notice,
the approving party may remove the same and may recover the reasonable costs of doing so from
the promoting party.
97.—(1) If any damage to the grid connection land or any apparatus of any approving party
upon such land or any interference or obstruction is caused by the carrying out of, or in
consequence of the construction of a specified work, the promoting party must, notwithstanding
any approval, make good such damage to the reasonable satisfaction of the approving party and
must pay to the approving party all reasonable expenses to which the approving party may be put
and compensation for any loss which it may sustain by reason of any such damage, interference or
obstruction.
(2) If the promoting party refuses or fails to do so, the approving party may cause the work to be
done and may recover the reasonable cost of doing so from the promoting party.
98.—(1) Without prejudice to the other provisions of this Part of this Schedule, the promoting
party is to be responsible for, and must make good to the approving party, all losses, costs,
charges, damages and expenses however caused (including a reasonable and proper proportion of
the overhead charges of the approving party) which may reasonably be incurred by or occasioned
to the approving party by reason of or arising from or in connection with—
(a) the perusal of plans and the inspection of the specified works by the approving party or its
duly authorised representative;
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(b) the construction or failure of the specified works, or the undertaking by the approving
party of works or measures to prevent or remedy damage to any property of the approving
party arising from such construction or failure;
(c) any act or omission of the promoting party or their servants or agents whilst engaged in
the construction of any of the specified works.
(2) The approving party must give to the promoting party notice in writing of any claim or
demand for which the promoting party may be liable under this paragraph and no settlement or
compromise of any such claim or demand may be made without the consent in writing of the
promoting party.
(3) Nothing in this paragraph imposes any liability on the promoting party to the extent that any
losses, costs, charges, damages, expenses, claims or demands referred to in sub-paragraph (1) are
attributable to negligence on the part of the approving party or of any person in its employ or of its
contractors or agents.
99. The fact that any work or thing has been executed or done with the consent of the approving
party and in accordance with any conditions or restrictions prescribed by the approving party or in
accordance with any plans approved by the approving party or to its satisfaction or in accordance
with any directions or award of any arbitrator, does not relieve the promoting party from any
liability under the provisions of this Part of this Schedule.
100. Any consent or approval of an approving party required under this Part of this Schedule—
(a) must not be unreasonably withheld or delayed; and
(b) may be given subject to reasonable conditions.
101. Any consent or approval of an approving party required under this Part of this Schedule
shall be deemed to have been given if it is neither given nor refused within 42 days beginning with
the date on which the application for consent or approval was submitted to the approving party.
102. Without prejudice to the generality of paragraph 100 of this Part of this Schedule, it shall
not be reasonable for an approving party to withhold or delay any consent or approval under this
Part of this Schedule in relation to specified work in, on, under, or over the grid connection land
solely on the basis of thermal interaction between the circuit and any adjacent circuit, whether
existing or proposed, where it has been demonstrated that there will be no material thermal
interaction, which shall be deemed to have been demonstrated where the separation between such
circuits is 6 metres or more (from the centre line of each circuit).
103. Without prejudice to the generality of paragraph 100, and in addition to the circumstances
described in paragraph 102, it shall not be reasonable for the undertaker or C.GEN to withhold or
delay any consent or approval under this Part of this Schedule in relation to specified work in, on,
under, or over the crossing zones solely on the basis of thermal interaction where the plans of the
specified work submitted under paragraph 93demonstrate that all reasonable steps have been taken
to minimise thermal interaction between the circuit and any other circuit, whether existing or
proposed.
104. With the exception of any duty owed by the approving party to the promoting party
expressly provided for in the foregoing provisions of this Part of this Schedule, nothing in this
Order is to be construed as imposing upon the approving party, either directly or indirectly, any
form of duty or liability to which the approving party would not otherwise be subject which is
enforceable by proceedings before any court.
105. Save as this Part of this Schedule permits, nothing in this Order affects prejudicially any
statutory or other rights, powers or privileges vested in, or enjoyed by, the approving party at the
commencement of this Order or any title of the approving party in, to or over any lands held or
acquired by it.
106.—(1) In the event that the undertaker begins to carry out the specified work before C.GEN
and the undertaker requires to alter the course of, modify, or remove any part of the drainage ditch
such alteration, modification or removal works must be approved in writing by C.GEN, such
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approval not to be unreasonably withheld or delayed but may be given subject to reasonable
conditions.
(2) In the event that C.GEN begins to carry out the specified work before the undertaker and
C.GEN requires to alter the course of, modify, or remove any part of the drainage ditch such
alteration, modification or removal works must be approved in writing by the undertaker, such
approval not to be unreasonably withheld or delayed but may be given subject to reasonable
conditions.
107. The undertaker must ensure that the rate and/or volume of water discharged from the
dominant land onto, over, across or through the servient land will not result in a significant
increase in the exercise of the rights of the easement enjoyed by the dominant land on, over, across
and through the servient land other than with the prior written approval of C.GEN.
108. The undertaker must not exercise the powers conferred by article 15 (compulsory
acquisition of land) or article 16 (compulsory acquisition of rights) in respect of the Order land
shown numbered 408 on the land plans to extinguish any rights that C.GEN has to connect into the
North Killingholme National Grid substation.
109. The provisions of this Part of this Schedule will enure for the benefit of the undertaker,
C.GEN and any statutory successor of either which is licensed under section 6 of the 1989 Act and
is in occupation or use of the Hornsea Project Substation Site, the grid connection land or any part
thereof pursuant to their undertaking.
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Planning Act 2008
The Infrastructure Planning (Examination Procedure) Rules 2010
HORNSEA OFFSHORE WIND FARM (ZONE 4) - PROJECT ONE
Planning Inspectorate Reference: EN010033
Legal submissions relating to the proposed drainage arrangements for Hornsea Offshore Wind
Farm Project 1 ("Project 1")
ON BEHALF OF C.GEN KILLINGHOLME LIMITED
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1.

Introduction

1.1

These representations are made on behalf of C.GEN Killingholme Limited ("C.GEN").

1.2

At the Compulsory Acquisition Issue Specific Hearing on 13 March 2014, the Examining
Authority requested that C.GEN produce written submissions in respect of the proposed
drainage arrangements from the converter station site comprised in Work No. 10 of Project 1.

1.3

C.GEN initially raised concerns in C.GEN' Written Representation to the Hornsea Project
Examination dated 20 January 2014, at paragraph 19, and then again at the Issue Specific
Hearing into the Draft Development Consent Order ("DCO") on 13 February 2014. C.GEN's
representations at that hearing can be found at Section 5.1 of C.GEN's Written Summary of
that hearing submitted on 24 February 2014.

1.4

The concerns arise from the Flood Risk Assessment submitted with the application for Project
1 (Annex 6.2.3 to the Environmental Statement, Document reference 7.6.2.3) (the "FRA").
The FRA suggests that once the electrical converter comprised in Work No. 10 is constructed,
it will discharge water via a drain running north-south, adjacent to the west of the fence of
Centrica Killingholme Power Station, into a culvert and subsequently into a drainage pond
which is located on land owned by C.GEN.

1.5

The construction of the electrical converter station on what is currently agricultural land
represents a radical change in the character of this land (the "Dominant Land"). Such a
change, together with the ability to discharge water into C.GEN's drainage pond, will result in
a substantial increase or alteration in the burden on C.GEN's land (the "Servient Land").
Insufficient detail has been provided to support the assertion in the FRA that SMart Wind will
be able to attenuate this increase or alteration to levels that will not result in a substantial
increase in the burden on C.GEN's land, both in terms of the flow rate of surface water runoff,
and the total volume of water discharged. Such an increase in the burden on C.GEN's land
could put C.GEN's own project at risk due to the risk of flooding on C.GEN's site

1.6

Consequently, this would constitute excessive use of a right of drainage, thus extinguishing
the easement. The purpose and terms of the easement cannot be changed simply as a result of
the power to discharge water under Article 15 of the Development Consent Order. It was
therefore necessary for SMart Wind Limited ("SMart Wind") to have consulted C.GEN in
order to agree an easement to enable the drainage required. Were it not possible to reach an
agreement, it was necessary for SMart Wind to have consulted C.GEN if it was to have

2

sought compulsory acquisition powers to enable a right to drain to be established, which it has
not done.
2.

Existence of an easement

2.1

There is no evidence of an express easement allowing discharge from the Dominant Land via
the drain and pond. Therefore, one may assume (at best) that any subsisting right is an
implied easement or an easement arising by prescription. However, it is not necessary to
establish precisely how the right was granted, as there is little difference in the principles
applicable to the two types of easement.1

2.2

Rights of drainage are well recognised easements2. The land on which the proposed electrical
converter station will be built constitutes dominant land, as this land benefits from a right of
drainage into C.GEN's drainage pond. This land is currently used as enclosed agricultural
land3. The land on which C.GEN's drainage pond is situated is the servient land.

3.

Scope and extent of the easement

3.1

The parameters of an easement are defined by the physical extent of the easement, the
purpose and manner of use, and any limitations on the use.

3.2

The drainage easement has been, and is currently being, used solely to drain agricultural land.
As such, the character of the Dominant Land is agricultural in nature.

3.3

The case of McAdams Homes Ltd v Robinson4 ("McAdams Homes") sets out a two stage test
for determining whether the extent of an easement acquired by implied grant is sufficient in
changed circumstances on the dominant land. The two questions to be answered are as
follows:
3.3.1

Does the development of the dominant land represent a "radical change in the
character" or a "change in the identity" of the dominant land as opposed to a mere
change or intensification in the use of the dominant land; and

1
2
3
4

See McAdams Homes Ltd v Robinson [2005] 1 P. & C.R. 520 at paragraphs 22 and 79
See Warrington LG in Schwann v Cotton [1916] 1 Ch. 459 at 474: "The right to the free passage of water through my neighbour's land
and for that purpose to maintain a pipe or other channel therein is one of the commonest forms of easement"
See Volume 6, Annex 6.2.3, Appendix D of the ES at paragraph 4.5.4
McAdams Homes Ltd v Robinson [2005] 1 P. & C.R. 520
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3.3.2

Does the use of the dominant land as redeveloped result in a substantial increase
or alteration in the burden on the servient land.5

4.

Radical change in character of the dominant land

4.1

The concepts of "radical change in character" and "change in the identity" of the dominant
land are taken from the Court of Appeal decision in British Railways Board v Glass.6 In
explaining their meaning, Lord Justice Neuberger in McAdams Homes drew a distinction
between a change of character or identity that is radical, and one that is "a mere change or
intensification in the use of the site".7

4.2

In McAdams Homes, Lord Justice Neuberger held that the combination of structural change,
involving the destruction of the one building on the site and its replacement by two other
buildings, and a change of use, from purely industrial to purely residential use, meant the trial
judge's conclusion that there was a radical change in the character of the site was one he was
entitled to reach.8 Furthermore, Lord Justice Nourse stated in his judgment in McAdams
Homes that "in one sense, and in any rate in planning terms, the change from one use to the
other was a radical one".9

4.3

Applying these facts to the present case, it is clear that the proposed development of the
Project 1 infrastructure will entail a structural change to the Dominant Land. No building or
extensive areas of hardstanding currently exist on the Dominant Land (being, and having been
for at least the last 20 years, purely agricultural), and the development of the Project 1
infrastructure will introduce impermeable surfaces to the Dominant Land, with building
structures and concrete hardstanding associated with on-site equipment and access roads.10
There will also clearly be a change of use from purely agricultural to use as an electrical
converter station. It is therefore clear that, following the proposed development of the Project
1 infrastructure, there will be a radical change in the character of the Dominant Land and,
consequently, the first test in McAdams Homes is satisfied.

5.
5
6
7
8
9

Substantial increase or alteration in the burden on the servient land

Ibid - paragraph 50
British Railways Board v Glass [1965] Ch 538
McAdams Homes Ltd v Robinson [2005] 1 P. & C.R. 520 at paragraph 50
McAdams Homes Ltd v Robinson [2005] 1 P. & C.R. 520 at paragraph 58
Ibid at paragraph 87

10

See Volume 6, Annex 6.2.3, Appendix D of the ES at paragraph 4.5.5
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5.1

What amounts to excessive use of an easement depends on the grant construed in light of the
circumstances surrounding its creation, which may include the capacity of an existing system
or the size of the buildings on the dominant land at the date of grant.11

5.2

"Alteration" relates to the type of burden that is imposed. For instance, if a right of way for
pedestrians were to be used by motor vehicles, that would constitute an alteration in burden.
"Increase" relates to the amount of use. Beyond this, no attempts have been made in the case
law to define these terms more specifically.12 The question of whether the increase in burden
on the servient land is 'substantial' must be determined on a case-by-case basis.13

5.3

Lord Justice Neuberger stated in his judgment in Atwood v Bovis Homes Ltd14: "I accept that,
particularly where, as here, the dominant tenement was originally agricultural land which will
have soaked up some of the surface water, the result of developing the dominant tenement
may be such that less water may be soaked up".

5.4

It is submitted that the same applies to the present case. The transition from use of the
Dominant Land as agricultural land, to use as an electrical converter station will introduce
impermeable surfaces which cannot absorb surface water. This will result in an increase in
surface water runoff from the Dominant Land, as evidenced in table 4.2 at page 10 of the
FRA, if not properly mitigated. Consequently, in the absence of adequate mitigation, this
increase in runoff will create a substantial increase in the burden on the Servient Land.

5.5

Whether or not the servient land could accommodate the increased burden does not, in and of
itself, defeat the claim of excessive use.15

5.6

In McAdams Homes, the trial judge considered the likely flow from the current use of the
dominant land compared to the likely flow from the proposed use of the dominant land. In
that case, the discharge from the proposed development of two residential houses on the
dominant land was calculated as between 9% and 335% greater than the discharge from the
current use of the land as a Bakery, depending on the different potential scenarios regarding
occupation. The finding that this constituted a 'substantial' increase in burden was upheld by
the Court of Appeal.

11
12
13
14
15

Gale on Easements (19th edition) at paragraph 6-95
The Law Commission Consultation Paper No 186, Easements, Covenants and Profits à Prendre at paragraph 5.45
McAdams Homes Ltd v Robinson [2005] 1 P. & C.R. 520 at paragraph 73
Atwood v Bovis Homes Ltd [2001] Ch. 371 at page 390
McAdams Homes Ltd v Robinson [2005] 1 P. & C.R. 520 at paragraph 61
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5.7

In the present situation, and on the basis of table 4.2 in the FRA16, the surface runoff from the
proposed development of the Project 1 infrastructure on the Dominant Land is calculated, premitigation, as between 171% and 329% greater than the runoff from the current use of the
Dominant Land, depending on the different annual probabilities of rainfall events associated
with the stated run-off rates. When compared with the percentage increases in McAdams
Homes that were found to constitute a substantial increase in burden, it is clear that the
expected increase in runoff pre-mitigation following SMart Wind's development on the
Dominant Land is like to be judged as 'substantial'.

5.8

In Atwood 17, the dominant land, which had at all times been used for agricultural purposes,
had a prescriptive right to drain surface water over neighbouring land. Despite the fact that the
proposed change in the dominant land to a housing estate would be very substantial, it was
held that the right to drain could still be enjoyed, on the basis that the owner of the dominant
land intended on implementing a water drainage scheme, which would ensure that the
quantum of water passing over the neighbouring land would remain wholly unaffected by the
radical development.18

6.

The Flood Risk Assessment

6.1

C.GEN has undertaken a review of the information presented in the following documents:
6.1.1

‘Hornsea Offshore Wind Farm Project One Environmental Statement Volume 3 –
Onshore. Chapter 2 – Hydrology and Flood Risk’ (SMart Wind, July 2013); and

6.1.2

‘Hornsea Offshore Wind Farm Project One Environmental Statement Volume 6 –
Onshore. Hydrology and Flood Risk. Annex 6.2.3 – HVDC Converter / HVAC
Substation Flood Risk Assessment’ (SMart Wind, July 2013)

6.2

SMart Wind’s proposed approach to the management of surface water on the Dominant Land
can be summarised as follows:
6.2.1

Surface water runoff from the Dominant Land will be discharged to one of the
small drainage ditches located in the vicinity of the Dominant Land;

16
17
18

See Volume 6, Annex 6.2.3, Appendix D of the ES at paragraph 4.5.13
Atwood v Bovis Homes Ltd [2001] Ch. 371
Ibid at page 390 paragraph F which states that "one can fairly easily, with the assistance of mechanical work and expert evidence,
establish that works of attenuation, of the sort already carried out (and possibly to be carried out) in this case, would ensure that the
amount of water discharged from the dominant tenement through the servient tenement will not exceed what would be (and has been)
discharged from the dominant tenement".

6

6.2.2

The peak discharge flow is to be limited to the 1 in 2 year (50 per cent) greenfield
runoff rate;

6.2.3

To achieve the restricted surface water runoff rate, the Project 1 infrastructure
will incorporate surface water retention facilities to be implemented as a
gravelled area within the site boundary of the Dominant Land (the "Proposed
Mitigation");

6.2.4

The volume of attenuation provided by the Proposed Mitigation has been
calculated to accept the rainfall associated with a 1 in 100 (1 per cent) annual
exceedance probability ("AEP") event and a 20 per cent additional allowance to
cater for the potential effects of climate change;

6.2.5

The receiving drainage ditches, generally, flow west to east from the Dominant
Land:
6.2.5.1

Beneath the Centrica Killingholme Power Station site;

6.2.5.2

Via a short drain to the south west corner of the Operations Area of
the proposed North Killingholme Power Project;

6.2.5.3

To the southern pond in the south east corner of the Operations Area;
and

6.2.5.4

Via a drain to the east of Haven Road, into the North East Lindsey
Drainage Board IDB Drain No. 11 (“the North Killingholme Main
Drain”); and

6.2.6

The North Killingholme Main Drain discharges to the River Humber
approximately 1 km to the east of the Dominant Land.

6.3

A first point of concern for C.GEN is that the main text of the FRA does not accord with
Section 4 (‘Outline Design Summary’) of the ‘SMart Wind Ltd Converter / Substation Surface
Water Drainage Assessment’ (SKM, October 2012, see pages 50-54 of the FRA) (the "SKM
Report"). The FRA states “The proposed measures incorporate a 0.5 m deep excavation
beneath 98% of the proposed gravelled area with a void [ratio] of 30%.”

6.4

The SKM Report states that a depth of 0.5 m is only suitable should the gravelled area
comprise 92 per cent of the total c. 2.1 ha proposed for development on the Dominant Land.
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The indicative layout presented as Figure 1 of the SKM Report shows that the Dominant Land
could contain gravelled areas totalling c. 50 per cent of the total site area and, therefore,
would require these areas to be installed to a depth of around 1 m.
6.5

Detailed information on how the Proposed Mitigation will be provided and the rate of
discharge when controlled is not included in the FRA. Furthermore, SMart Wind has
repeatedly claimed during the Examination into C.GEN's application for a Development
Consent Order that all of the Dominant Land is required for development of a
substation/converter station. Consequently, if that is the case, it is hard to see how substantial
areas of land can be left without built development and thereby provide the large areas of
gravelled land required for the Proposed Mitigation described.

6.6

In addition to the rate of flow of the surface water runoff, the total volume of discharge to the
local drainage network is also an important consideration. The FRA proposes that surface
water from the Dominant Land is to drain via a small drainage channel to the North East
Lindsey Drainage Board (“NELDB”) drainage network. During consultation on the FRA by
SMart Wind, NELDB made the following comments following a meeting on 16 October 2012
(see page 39 of the FRA): “Whilst peak flows are important to protect against over-spilling
from the local drainage channels, volume is important within a system, which is affected by
tide-lock.”

6.7

It is not clear from the FRA how it will be ensured that the proposed development will not
result in an increase to the total volume of runoff into the NELDB drainage network, if
infiltration proves infeasible. The FRA states that infiltration tests will be undertaken on the
Dominant Land in accordance with BRE365 methodology to confirm the potential for
infiltration of the Dominant Land. As such, at present, SMart Wind is not aware of the
potential for infiltration of the Dominant Land and the Examining Authority can ascribe no
weight to such a mitigation method. However, C.GEN is advised that the superficial geology
of the Dominant Land has low permeability and infiltration methods are unlikely to be
feasible.

6.8

There is a risk that the increased impermeable area to be implemented on the Dominant Land
will limit any potential for infiltration to the ground and therefore could increase volume of
runoff to the downstream watercourse. This has the potential to have a negative impact on the
NELDB drainage network and C.GEN's drainage pond on the Servient Land. As such, SMart
Wind has not demonstrated that the Project 1 development will not have a negative impact on
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flood risk associated with an increase in volume, neither has it demonstrated how the effect
on C.GEN will be managed so as not to interfere with its rights in land.
6.9

The documentation prepared to support SMart Wind's drainage proposals for the Dominant
Land is only outline in nature and, in places, contradictory. It provides little or no information
on how the measures required to attenuate the surface water runoff post-development will
actually be provided on the Dominant Land. The information presented in the documents
referred to does not provide enough detail behind the assumptions adopted, and the design
proposed, to give C.GEN sufficient, or indeed any, comfort that SMart Wind will be able to
attenuate the increased surface water runoff, flow rate and overall volume of water that will
result from SMart Wind's development of the Dominant Land such that there will not be a
substantial increase in the burden on C.GEN's pond and the downstream drainage system.

6.10

It should also be noted that the FRA prepared only relates to the development for Project 1.
Infrastructure for Hornsea Offshore Wind Far Project 2 ("Project 2") will also be constructed
in this area, putting additional pressure on C.GEN's pond and the drainage system in general.
However, no information concerning Project 2 has been considered in the FRA in relation to
the cumulative impact on the Serviant Land, and the wider drainage system, that Projects 1
and 2 could have together as a result of development on the Dominant Land.

6.11

As such, C.GEN requires a guarantee in the form of protective provisions, or an amendment
to Article 15 of the DCO, to ensure that SMart Wind is prevented from increasing the
quantum or rate of flow to C.GEN's drainage pond.

6.12

Without certainty that attenuation will be achieved, the DCO sought by SMart Wind for
Project 1 would confer a right to enjoy land adverse to the interest of its owner without
protection and without compensation. It would be granted without C.GEN having been
consulted prior to application and without reference in the application documents to the power
being sought. This cannot lawfully take place.

7.

Conclusion

7.1

If the redevelopment of the Dominant Land results in a radical change in its character, and
would lead to a substantial increase in the burden, the dominant owner's (i.e. SMart Wind's)
right to enjoy the existing easement would be suspended or lost19.

19

See Gale on Easements (19th edition) at 1-135
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7.2

Whether there is a radical change in the Dominant Land's character, and whether it would
lead to a substantial increase in the burden on the Servient Land, is a question of fact and
degree.20 On comparing the factual scenario in McAdams Homes to the facts in the present
case, it is clear that:
7.2.1

The development of the Dominant Land in this scenario represents an even more
radical change in the nature of the land than the development at issue in
McAdams Homes. Therefore, this limb of the test in McAdams Homes is satisfied
and a radical change in the character of the Dominant Land would result from
SMart Wind's proposed development; and

7.2.2

The likely percentage increase in runoff following the proposed development premitigation in the present case is similar to the likely increase in discharge
following the development in McAdams Homes. Insufficient detail has been
provided by SMart Wind to support the assertion in the FRA that SMart Wind
will be able to attenuate this increase to levels that will not result in a substantial
increase in the burden on C.GEN's land, both in terms of the flow rate and total
volume discharged. Therefore, on the information provided, the second limb is
also satisfied and the development proposed by SMart Wind is likely to result in a
substantial increase in the burden on the Servient Land and thereby put C.GEN's
own project at risk due to the risk of flooding on C.GEN's site.

7.3

As a result of the above, the right to enjoy the existing easement would be suspended/lost in
the event of SMart Wind's development of the Dominant Land and SMart Wind would not
have a right to drain into C.GEN's drainage pond.

DLA Piper UK LLP
22 April 2014

20

McAdams Homes Ltd v Robinson [2005] 1 P. & C.R. 520 at paragraph 85
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C.GEN Killingholme Limited
c/o Herbet Smith Freehills LLP
Exchange House, Primrose Street
London, EC2A 2EG

22 October 2014

Dear Sirs
HORNSEA PROJECT TWO PHASE 2 CONSULTATION: DRAFT APPLICATION FOR DEVELOPMENT
CONSENT
Thank you for your response detailing your comments dated 30th July 2014 on the Project Two draft
application for development consent, and for the subsequent letter received from your legal
representatives dated 8th October 2014.
We note that you have split your first response across four main points, namely:
1. The Hornsea Project Two Grid Connection Land;
2. The secured capacity at Killingholme Substation for the Hornsea Project Two Grid
Connection;
3. The potential splitting and multiple phased construction of Hornsea Project Two; and
4. The proposed drainage arrangements for Hornsea Project Two.
In the letter dated 8th October 2014, two further points were raised:
5. The updated works plans for Project Two which SMart Wind consulted with you upon in
September 2014; and
6. Protective provisions proposed for C.GEN in the Project Two DCO.
Set out below is SMart Wind’s response to the points which you have raised. For your ease of
reference we have addressed these guided by the headings which you have identified.
We note that a meeting is scheduled to take place on the 30th October 2014 (clients only). We
anticipate that the points outlined in this letter can be further discussed between the parties then.
•

The Hornsea Project Two Grid Connection Land

We note your concern that the Hornsea Project Two Grid Connection Land overlapped with the land
over which C.GEN were seeking powers of compulsory acquisition (“CA”) for its grid connection in
the DCO application for the C.GEN North Killingholme Power Project (“the C.GEN Project”).

On 11 September 2014 the Secretary of State refused to grant C.GEN powers of CA over the plots of
land it requested for its grid connection. In light of this, SMart Wind feels it is no longer able to
properly address this concern without knowledge of your current alternative proposals to connect
the C.GEN Project to the National Grid substation at Killingholme.
We would welcome further discussion on this point at our forthcoming meeting which will allow
SMart Wind to properly consider your comments in the appropriate context.
•

The Secured Capacity at Killingholme Susbtation for the Hornsea Project Two Grid Connection

The second point raised was that you felt you were are unable to determine the implications for the
C.GEN Project due to a lack of clarity around Project Two’s grid connection.
Again, as the scope of the proposals for the grid connection for the C.GEN Project in that area are
now unclear following the decision of the Secretary of State, SMart Wind would welcome clarity on
these details which will allow SMart Wind to seek to address your concerns.
SMart Wind has confirmation from National Grid that based on current contracted generation and
the wider background generation conditions, it would be possible to connect Project Two into
Killingholme at a capacity of 1800MW. We will be submitting this confirmation in support of our
DCO Application for Project Two in November.
•

The Potential Splitting and Multiple Phased Construction of Hornsea Project Two

Again the concerns which have been raised in respect of this matter relate to potential impacts on
the grid connection for the C.GEN Project. As discussed above, SMart Wind welcomes confirmation
of your current proposals for the electrical grid connection for the C.GEN Project.
•

The Drainage Arrangements for Hornsea Project Two

Section 5 of your response to our Phase 2 consultation for Project Two indicates that you were
unable to locate the Flood Risk Assessment and Drainage Strategy which were referenced in the
Hydrology and Flood Risk chapter of the draft Environmental Statement which you were provided.
The Flood Risk Assessment and Drainage Strategy were also published as part of the Phase 2
consultation. Technical Appendix 6.2.3, Converter Station Flood Risk Assessment, which contains
these documents was provided in your consultation pack. A copy of this document can also be found
on our website at the following link - http://www.smartwind.co.uk/project2-phase1-info.aspx.
Concerns were also raised regarding the potential cumulative impact of both Project One and
Project Two substations on flood risk. SMart Wind can confirm that further details of this assessment
will be included within the final Environmental Statement which will accompany the DCO Application
for Project Two.
•

Consultation on updated works plans

On 13th September 2014 SMart Wind wrote to you in relation to a few minor amendments which it
made to its onshore cable route and associated infrastructure following Phase 2 consultation. A CDROM containing updated works plans was also included with this letter.

